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DIGEST OF CRIMINAL CASES. 


A. 

Abkari — 

Adkari Acr (Bombay) (Bom, Act V. of 
187s), ss. 43 (6), 47— Cocaine—Illegal pos¬ 
session — RemovalTransportation of co¬ 
caine?^ Accused No. i who was illegally 
in possession of cocaine brought it from his 
room and gave it to accused No. 2 svho 
stood opposite his house. The latter 
carried it to some distance and delivered to 
a Purdeshi. The two accused were, under 
these circumstances, charged with trans¬ 
porting cocaine, an offence punishable 
under s 43 (4) of the Bombay Abkari Act, 
1878. Held, that the accused cannot be 
convicted under s. 43 (6) of the Bombjy 
Abkari Act, 1878, inasmuch as the accused's 
offence consisted not in moving the cocaine 
from one place to another, but in the un¬ 
authorised possession of it at any place in 
contravention of the Act s. 43, clause (i), 
seems to contemplate rather the case of a 
person who is in lawful possession of co¬ 
caine at one place, but is by law forbidden 
to remove it either partly or wholly to 
another place.— Empsror v . Balvantrao 
Anantrao, I. L R , 34 Bom. 342. 

Accomplice^ 

I. Accomplice — Corroboration of —Sea 
Evidence Act, ss. 25, 114 I. L R, 35 Mad. 

397- 

a. Accomplicb —Spy or detective associat¬ 
ing viith a wrong doer for the purpose of 
discovery and disclosure of an offence — 
Necessity of Corroboration—Evidence Act 
[l.ofl8T2), ss. 114, person who 

makes himself an agent for the prosecution 
with the purpose of discovering and dis¬ 
closing the commission of an offence, either 
before associating with wrong doers or be¬ 
fore the actual perpetration of the offence, 
is not an accomplice but a spy, detective or 
decoy whose evidence does not require 
corroboration, though the weight to be 
attached to it depends on the character of 
each individual witness in each case. But 
a person who is associated with an offence 
with a criminal design, and extends no aid 
to the prosecution till after its commission 
is an accomplice requiring ..corroboration. 
Rex V, Despard, 28 How. St. Tr, 346, Reg. 
v. Dowling, 3 Cox C. C. 509, Reg. v. 
Mullins, 3 Cox C. C. 526, Rex v. Bickley, 2 
Cr. App. Rep. S3; 73 J. P. 239, Reg. v. 


Accomplice {contd.)— 

Shankar Shobag, Ralan unreported Cr. Ca. 
428, approved of Queen. Empress v. fare- 
charam, I.L R.. 9 Bom. 363, distinguish¬ 
ed by Holmwood J and dissented from by 
Doss j Grimm v. United States, 156 U. S. 
604. State V. McKean. 36, I^wa 343. 14 Am. 
Rep. 530, State v. Browtilte, 84 Iowa 783 : 
51 N. W. 25, Wright V. State, 7 Tex Ct. 
App 574 1 32 Am. Rep. 599. People v. 
Bolanger, Cal. 17; 11 Pac. 799, People 
V. Parrel, 30 Cal. 316, Commonwealth v. 
Downing, 4 Gray 29, Commonwealth v. 
Baker, 155 Mass. 2S9 ; 29 N. E. 512, State 
V. Baden 37 Minn Z12; 34 N. W. 24, 
People V. Noelke, 94 N Y. 137. Campbell v. 
Commonwealth, 84 Penn. 187, O'Grady v. 
People, 42 Cal. 512 ; 95 Pac. 346. Andrews 
V. United States, 162 U. S. 420, Shepard 
V. United States, 164 Fed. 584. and Connor 
V. People, 32 Am. St. R. 308, referred to by 
Doss J —Emperor v. CHATrRBnuj Sahu. 

1. L. R.. 38 Cal. 96. 

Acquiescence— 

I AcQUiescBNCS— of demolition of 
unauthorised erections — Disobedience to 
such order—Negotiations for compromise — 
Re-assessment of the whole premises, in¬ 
cluding the unauthorised portions^ and re¬ 
ceipt of rates and taxes for the same — Cal¬ 
cutta Municipal Act {Beng III, of 1899) 
ss. 449 580.] Where, after the passing of 
an order of demolition under s 449 of the 
Calcutta Municipal Act, negotiations have 
been going on between the person directed 
to demolish an unauthorized erection and 
the Corporation, the receipt of rates and 
taxes by the latter, on re-assessment of the 
. whole premises, including the portions 
objected to, during the period of such 
negotiations, is not an acquiescence on their 
part in the continued disobedience to the 
order so as to disentitle them from pro¬ 
ceeding with the prosecution for such dis¬ 
obedience after the failure of the negotia¬ 
tions.—L achmi Narayan Mahto V. Cor¬ 
poration OP CALcuT^.^. 1. L. R., 37 

Cal. 833. 

2. Pi.cQ\JlESCKSCE—Unauthorised erection 
—Calcutta Municipal Act {III. B, C. of 
1899^, ss. 449. 5^0.] The accused built his 
house not according tj the plan sanctioned 
by the Municipality. An order of demoli¬ 
tion was passed pending the negotiations 
between him and the Corporation and the 

[Cr. Dig.—3.] 





2 


DIGEST OF CRIMINAL CASES 


Acquiescence {cotitd.)— 

C orporation received taxes after re-assess* 
ment: held thdt this did r^ot amount to an 
acquiescence on the p.irt of the Corporation 
in cominuous disobedience to the order for 
demobtion.—B holaram v. Corporation 
OF Calcutta 1 . L R., 37 Cal 837. 

Acquittal— 

1. Acquittal —Criminal Procedure Code, 
ss 235 (/) (2,, 403—Penal Code, ss. t^6, 2‘>l. 
^02] Held that where the accused was 
prosecuted and acquitted of an offence 
under ss. 20\. 202 of ihe Penal Code, he 
could not afterwards be convicted under s. 
176 of the Penal Code on the same facts, s. 
403 of the Crimir al Procedure Code being 
a bar tosuch >ubsequ nt trial.—S ardbkhan 

V, Empbror, 10 C. VV. N 518 

2. Acquittal—C rinijwti/ Procedure Code, 
ss. 403, 20O, 237 - Acquittal 0/co-cccused, 
if bar to tiial—Penal Code, ss 380, ./r/.] 
A. S, and H were charged ui der s. 380 of 
the Penal Code. A and S were put on 
their trial and were acquitted Subsequent¬ 
ly some of the stolen properties having been 
found in the house of H, H was tried ar>d 
convicted under s. 411 of Penal Code 
Held that the trial and acquittal of A and 
S did not operate in favour of H as a bar to 
a prosecution agaiiist him under s 4^1 t)f 
the Penal Code. Bishun Das Ghose v. Em 
peror, (7 C. W N. 493 ) dl^tinguished.— 
Deputv Legal Rbmbmbranckr v. Hatim 
Mollah, 10 C W. N 1031. 

3. Acquittal —Previous acquittal, pha 
of—Acquittal of some accused charged aith 
rioting, grievous hurt and murder —Z.id- 
bility of others to le tried for the same 
offences—Prosecution story found to be 
false as to the grievous hurt and murder 
—Criminal Procedure Code {Act P. of t8g8), 
s. 403.] An acquittal of some of the ac¬ 
cused on charges of rioting armed with 
deadly weapons, grievous hurt and murder, 
is no bar, under s. 403 of the Criminal 
Procedure Code, to the trial of others 
Concerned in the same offences, where the 
Sessions Judge did not disbelieve the 
fart of a rioting having oc. urred, while 
one ofihe Assessors believed the whole 
story — Bishun Das Ghosh v. Kinji-Emperor, 
7 C. VV. N. 493. distinguished— Kokaj 
Sardar V, Mehbr Khan, 1 . L. K., 37 
Cal. 680. 

4. Acquittal. See Criminal Proce¬ 
dure Code, s 42, 1 . L. R , 34 All. 115 

5 Acquittal —cAquiital under s. 1S3 
of the Venal Code—Subsequent complaint 
under s. 500, by the person defamed in 
respect of the same statement—Subsequ nt 
prosecution not barred—Criminal Procedure 
Code (Act P, of iSq8) s. 403.] An ac 


Acquittal (contd .)— 

quittal under s. 182 of the Penal Code 
in respect of false information contained 
in a petition to the manager of an estate 
is no bar to a subsequent prosecution for 
defamation under s 500 of the^Penal Code, 
on the same statements. Sharbekhan 
Gohain v Emperor, 10 C. W, N. 851 
distinguished.— Ramskbak Lal v, Mun- 

BSWAR Singh, I. L. R., 37 Cal. 604. 

Adjournment— 

A djournment —Criminal Procedure Code, 
s. 344 Held an order upon the 

accused t - pay co^ts of an adjournment 
of the case against him is illegal.— Brown 
V Chanda Singh, 6 , P. R. 190^* 

Advocate— 

Advocate —Two orders oft he High Court 
of the N. VV P. the one being an order 
wisi calling on the Appellant, a Barrister 
and Advocate practising in the Court, 
to show cause why he should not be 
suspended from the practice of his pro- 
fesMOti as an Advocate of the Court, and 
the oiber order declaring him guilty of 
gross professional misconduct, and suspend¬ 
ing him from piaciicefor fiVe years, on 
appeal, as to th» rule on which the first 
order was made disch.«rged, and the second 
Order reversed ; the Judicial Commiitee 
being of opinion that, though the Appel¬ 
lant had been guilty ot a grave irregul.*riiy 
and deserving of censure, yet the facts 
proved did not amount to that mala praxis 
on which ths High Court, having regard 
to ihe position and functions of an ad¬ 
vocate in the North-Western Provinces, 
could fairly found any proceedings of 
personal character.— Thomas Newton v. 
The Hon C. A. Turner and others, 

14 iM. I r\. 261. 

Adulteration — 

Adulteration sale 
of ^ Master and "servant—Sale by servant 
or partner—Liability therefor of master or 
co-partner of a firm—Calcutta Municipal 
Act (Beng. lU of i 8 ()Q}, ss 494 S 74 -'] 

Section 495 of the Calcutta Municipal Act 
imposes a positive prohibition against the 
sale of adulterated articles of food or drink, 
and covers the case ol an agent or firm 
as well as that of a master and seivant. 
Brown V. Foot, 17 Cox. C, C. 509, fol¬ 
lowed— Sew Karan v c orporation of 
Calcutta, I. L R., 39 Cal. 682. 

Appeal— 

I. Appeal— Criminal Procedure Code^ 
ss. 40S, 43 S—Sessions divisions in one 
district.^ Whtre there are two sessions 
divisions i'l one district and the Magis¬ 
trate, against whose decision, an appeal 
has to be preferred has his head-quarters 
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Appeal {contd.)^ 

within the local limits of one of the ses¬ 
sions divisions, appeals from such Magis¬ 
trate's decisions lie to such Sessions Court, 
irrespective ot ihe place where the offence 
was committed. The word situate in s. 

435 of the Criminal Procedure Code means 
fixed or located and when applied to a 
Court, refers to the place where the Court 
ordinarily sits — Mundiath Valla Ambu 
PODAVAL V. KINoEmPBROK, 10 M. L. 

J* 444 * 

2 . Appbal —Criinininal Procedure Code_ 
s. 42I—Sum7n,^ry rejection of appeal.] 
Where a petition of appeal signed by a 
pleader is presented to a Magistrate by t e 
party in person, the appeal cannot be dis- 

missed without giving-the 
able opportunity to appear. Where the 
convic-.ion is based on the evidence oi 
witnesses whose credibility is impeached by 
the accused on reasonable grounds, the 

appeal should not be summanly rejecled 

under s. 42 > ‘he Code of pim.nal Pro 
cedure without sending lor the records. 
RaNGACHARLU - 0 . EmPBROR. !• C. K, 29 

Mad. 236. 

3. Appeal— Procedure Code, 
s. 421-^Summary dismissal 0/ Appeal 
Pleader not heard — Jail appeal ] Where 
an appeal was filed before the Sessions Judge 
by a convict from Jail and ^'^o a legal 
practitioner filed an appeal on his behalf. 
Held that the Sessions Judge shou d not du- 
miss the appeal from jail summarily without 
hearing the legal practitioner. Q^' 
Empress v. Nanhi ( 1 . L, R., 17 All. 241) 
followed.— Bhawani Din v. King-Empbror. 
3 A. L. J. 693. 

4. Appeal — CWmMa/ Procedure Code 
55 . 423 (b),528--‘ Orderhimtobe ryiried 

by Court* * * subordinate ''--Jurtsduhon 

of appellate court to try the case itself.] 
The words *• order him to be re-tried by a 
Court • • • subordinate to such appellate 


Appeal {rontd )— 

complainant, but which was not ordered to 
be restored to him by the lower court a 
consequential or incidental order unth.n the 
meaning ot s. 4 ^ 3 (d..~Go^^ N.aTH v. 
Emperor, 3 A. L. J. 770- 

6. Appeal-C rfminuf 

5 ^jg-Revision—Summary dismissal of 

apteal by Sessions Judge-Criminal Breach 
of Trusts G entrusted some money for 
s{fe custody to I who P“‘ “ 

I'd the money stolen. Neither nor C 
was in continuous possession of the box 
from the time that the money was 

deposited in it. 1 and C were convicted 

S s, 406 of the Penal Code, An appeal 

agai, St the conviction was summardy d _. 


udge. Held^ on 
jUdge was wrong 
summarily inas* 


court” ins 423 *) oi the Criminal Pro¬ 
cedure Code, when read with s. 528 are not 
to be taken as words of limitation, and do 
not exclude the appellat? court from itselt 
trying the offender, if the offence is one 
within the ordinary jurisdiction of the ap- 
pellate Court.-PuBLic Prosecutor o.. 

Manikka Gramani. 16 M L. J 540 

5 Appeal —Crimma; Procedure Code 
ss 221 id), 5/7— 

Und«i 423 (i) of the Criminal Procedure 
Code, an appellate court is entitled, in an 
appeal from a conviction and in other cases, 
to make any amendment or any consequen¬ 
tial or incidental order that may be just 
and proper. An order by the appellate 
couit directing restoration of property, 
which was found to have belonged to the 


missed by the Sessions 
revision, that the Sessions 
in dismissing the appeal - . 

much as the tacts disclosed “oold not sup 
port a conviction. In a case of this kind, 
^here there is no evidence ot ey® 
and where the stolen property is never found 

the possibility of any other 

the culprit must be excluded before the 

accused can be convicted -IswAR Chandra 

Das V . Emperor, io C. W N. 446 

7. Ae^R^L-Right o/r.ply-Duty of Ap¬ 
pellate Court to determine accomplice charac¬ 
ter of Etndence-Criminol Procedure Code 
lAct V of iSgS), s. 421—Practice^ The 
appellant has a tight of reply to the Crown 

o"n^he hearing of an 
Bhusan Rov v. Emperor, 11 C. W. N. xli , 
followed. The Appellate Court is bout^d 
to find specifically whether witnesses sa d 

to be accomplices are so or ^ 

weigh their evidence accordingly.—A nanat 

Sardar V . Nagendra Biswas, I. L- ^ i 
38 Calc. 307. 

8. Appeal—A ppeal to the Queen m 
Council allowed from a judgment on a con¬ 
viction of the Supreme Court at 
in a case for murder.—N ga Hoono and 
OTHERS V . The Queen, 7 ^ 72- 

q. APPEAL-The Bombay Charter of the 
8th December 1823 (granted in pursuance 

of the powers conferred ^ 

4 Geo. IV.. c. 71). after providing lhat 

in all indictments, informations, and * 

nal suits and causes whatsoever, the said 

Supreme Court of Judicature at Bombay 

sha^ll have the full and absolute power and 

authority to allow or deny the Appeal of 

?hr party pretending to be aggrieved. 

proceeds\hus: “ And we do hereby also 
I proceeus elves our heirs and sue- 

‘rso 7 s,Tnronh'eit privy Council, full 
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Appeal {contd )— 


, Arrest without Warrant {contd .)— 


powtr and authori'y, upou ihe humble peti¬ 
tion ot any person or persons aggritved by 
a judgment or determination of the Supreme 
Coil rc of Judicature at Bombay, to refuse 
or admit his, her or their Appeal thereupon, 
upon such terms and under such limitations, 
restrictions, and regula ions, as vvc or they 
shall think fii, and to reform, correct, or 
vary, such judgm nt or determina-ion as t<' 
U3 or them shall seer meet." Upon a peti¬ 
tion for leave to appeal from a conviction 
for felony ; held by the Judn ial Committee 
of the Privy Council, that there was no 
power reserved to the Crown by tl.e Charter, 
to allow appeals in cr minal cases, such 
appeal being confined to civil cases only.— 
Thi- yuBHN V. Eduljrh, 3 M 1 A. 46'i. 

10, Appral— Under the Bombay Charter 
of justice, the Supreme Court at Bombay 
is invested with full and absolute power, 
to allow or deny an Appeal in criminal 
cases, and no power is reserved to the 
Crown by such charter to grant h-ave to 
appeal m such cases — (Thk Qubkn v. 
Alloo i\\KOC), 3 M 1 . A 488.) 

Appellate Court — 

Appellate Coukt-— to alter cw/i- 
viction under s. 147, I'enal Code, i t one 
under s. 3 ^ 3 i ^ohen the common object 
charged was other than to cause hurt-tissue 
0/ Rule and order for bail by the High Court 
^Duty of the Magistrate on receiving inti- 
matiOn of the same by telegram from 
Counsel^Delay in transmitting the Hail 
orders^trimino. Procedure Code {Act V. of 

s. 4^3 ] Ihe Appellate Court cannot 
alter a conviction of rioting under 3. 147 

of the I^enal Code, with the common object 
to ejecting the complainants from their 
homestead lands, to one under s. 323 there¬ 
of. When a Rule is issued by the High 
Court and the pro-'eedings stayed, and a 
fortiori, when an order for bail is made the 
Magistrate, on receiving reliable informa¬ 
tion thereof, such as a telegram from the 
Counsel in the case, is bound to act on it 
immediately, thjiigh he has not received 
the High Court's orders at the time. 
Ratnessari Pershad v. Empress, 2 C W. N. 
49^. followed. All bail orders must be 
issued from the office of the High Court on 
the same day they are passed, irrespective 
of the written order on the record —LaL 
Mohan iMand.\l v. I<wali Kishorb Bhui- 
MALi, 1, L, R., 38 Calc. 293, 

Arrest without Warrant— 

Arrest without Warrant — Cri-nini/ 
Procedure Code, s. s6-^ArrcA by Chowkidar 
Resistance to—Penal Code, s. 225^—Pj/.’ 
lage Chowkidari Act {Uen. A:/ VL of ItijoJ, 
s. dp.J When a person liable to be airest- 
ed without a warrant is arrested by a Chow- 


kidar on the authority of a written order 
of an officer in charge of a police-station, 
any person resisting such arrest is guilty 
under s. 225B of the Penal Code, inasmuch 
as the Chowkidar being an officer sub¬ 
ordinate to an officer in charge of a police- 
station, within the meaning of s. 56 of the 
Criminal Procedure Code, such arrest is 
legal—B ahubal Sircar v. Emperor, 10 
C. W. N. 287. 


Arms Act— 

I. Arms Act, s. 4 — Definition — Am^ 
munition—Empty cartridge Held 

that Indian empty cartridge cases are am¬ 
munition within the meaning of s. 4 of 
the Indian Arms Act, 1878. King-Emperor 
v. Ibrahim, 7 Bom. L. R , 474, followed.— 
Emperor v. Baldbo Singh, 1. L. R , 32 
All 152. 


2. Arms Act, s. 19 (c) — Intention not 
necesiary to constitute offence.'\ An offence 
under s. 19 (c) of the Arms Act is commit¬ 
ted whc.i a person enters British India with 
a weapon he is not lawfully entitled to 
possess in this country It is not necessary 
that there should be any particular inten¬ 
tion in the mind of the offender to complete 
the offence— Re Mahomed Ismail Row- 
THBR, I. L. R., 35 Mad. 596. 



Babashahi Coin— 

Babashahi Coin — Cri«ii«a/ Procedure 
Code {Act V. of iSg'i), s. sn—Disposal 
of stolen property on conviclion of the theft 
—“Legal tender—Customary A wit¬ 

ness for the prosecution in a case of ihelt 
produced a sum of money in Babashahi 
(Baroda) coin (part of the stolen property) 
which the accused had paid to him in 
satisfaction of a debt. The accused was 
convicted, and at the close ol the trial the 
Court, under s. 517 of the Criminal Pro¬ 
cedure Code (V of 1898). ordered the 
money to be restored to the complainant 
from whom it had been stolen. Held that 
the order was right. The stolen coins 
were not current coin of the realm, and 
was neither by Statute nor by the law of 
merchants in British India a legal tender. 
The property in them did not therefore 
pass by mere delivery, but remained in 
the complainant. Collector of Salem (7 
Mad. H. C. R. 233) and Empress v. yor- 
gessur Mochi{\. L R.. 8 Cal. 379) dis¬ 
tinguished.—/n re Mathur Lalbhai I. 
L. R , 25 Bom. 702. 

Bail— 

I. Bail—A’W tfdstf on bail of a person 
coni'ided by Sessions Court of Madras 
Pending appeal to Privy Council“'~Juris 
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Bail {contd .)— 

diction of High CouTt.-\ A person was, 
at a Criminal Sessions held m Madras 
convicted of ceriain offences and sentenced 
to imprisonment and fine. Upon a certifi¬ 
cate being granted by the 
under s. 26 of the Letters Patent, the High 
Court reviewed the conviction and reduced 
the sentence. The accused obtained from 
the Judicial Committee of the Privy Coun¬ 
cil special leave to appeal, and also ap¬ 
plied to be released on bail; but the 
ludicial Committee expressed the opinion 
that the latter application should be de¬ 
cided by the Madras High Court Upon 
application being made accordingly to 
the Madras High Court, held that the 
High Court had jurisdiction to make an 
order releasing the accused on bail pend¬ 
ing the decision of the Privy Council; 
and that, having regard to the rule laid 
down by the Judicial Committee in hx 
parte Carew (1897. A. C. 719). as to the 
circumstances under which an appeal in 
a criminal matter will be admitted by the 
Privy Council, the accused ought to be 
released on bail in the present case 
QuBBN-EmPRSSS V. SUBRAHMANIA AYYAR, 

1 . L. R , 24 Mad i6i. 


Bail {contd.)~ 

prisoners, who had been in custody for 

about s.xweek,, th.ugh 

of those who were in )ail lor three 

wteks.—N akkndka Lal Khan v Empe-'OK, 
I. L. R , 30 Cal. 166. 


2. Bail—G rownii for granting or refui- 
ing—Remand to custody^ Criminal Pro^ 
cidure Code {Act V. of 1898). ss. 344 , 497 
and 4^ ] High Court in exercising us 
discretion under section 498 of the Cri¬ 
minal Procedure Code should not con- 
fine its attention only to the question 
whether the pris.jner is likely to abscond 
or not. There may be other circum¬ 
stances, which may also affect the ques¬ 
tion of granting bail to accused persons 
charged with crimes of a grave character. 

If a person is accused before a Magistrate 
of a non-ba.lable offence then, unless he 
considers that there are no reasonable 
grounds for believing him to be guilty, 
he must refuse bail, though he may be 
certain that the accused will stand his trial. 
It is the right of an accused to demand 
that the charges against him should be 
tried without any unreasonable delay, and 
such delay will dispose the High Court 
to grant bail. Where a police officer of 
superior rank deposed that he had evi¬ 
dence. which he believed, implicating the 
accused, and swore also to the truth of 
the first information, which alleged as¬ 
sociation of the aceused in certain places 
and Slated that the police had in their 
possession incriminating correspondence 
between the accused and a secret society 
in Calcutta, it was held that there was 
sufficient evidence for a remand under 
section 344 of the Code, but that there 
had been unreasonable delay as regards the 


^ BAa-5«i./. Grounds /or grant or 
refusal of—Remand to cusiody~Reas enable 

evidence of prisoner s Pro. 

cedure Code {Act V-oftbyH,, ss 344,491 
and 498r\ Held per .\lilTKA, J. ^Coxe J. 
diss ) that the main question tor consi¬ 
deration in determining matters ot bail 
,s whether there are reasonable g.ounUs 
for believing the accused guilty of the 
offences charged. Othe; considerations 
must also arise in deciding ihis question 
and one of these, which has always guided 
English and Indian Courts, is whether 
there are any grounds f^-r supposing that 
the accused would abscond. U-.a-r s. 

407 of the Criminal Pr .cedu-e i^ode an 
accused should o.dinarily be reie..sea on 
substantial bail until reasonabiO grounds 
are made out for piesuming his guilt. In re 
Johur Mull, 10 C. W N 1093 follow- 
_If after a remand incriminating evi¬ 
dence is not adduced, and if the prosecu¬ 
tion has already had sufficient time to 
adduce such evidence, the Couil will 

reasonably conclude that su:h evidence is 
not fvrthcoming at the time. It should 
then under section 497, sub-scclion 2, 
release ihe accused on bail, whatever be 
the nature of the offence, tliough the 
'preliminary enquiry should 
' Manikam Mudali v. Queen, 1 . L. K., 0 
Mad. 63 followed-Whether there are 
reasonable grounds or not must be decided 
judicially, mat is to say. thae should be 
some tangible evidence on the record on 
which, if unrebutted, the Couit can con¬ 
clude that the accused might be convicted. 
The statement by a witness that he has 
seen a certain act of an incriminating 
character done by the ac.used might be 
sufficient. But if there be no evidence 
whatsoever, or evidence of a very flimsy 
character on the face of it, the inference 
will be, after a reasonable time has elapsed 
since the beginning of the enquiry, that 
there are no reasonable grounds for sup- 
posing the accused to be guilty I be 
prosecution must, however, have a tair 
opportunity of adducing evidence of a 
really incriminating nature At all events, 
the first information report should ‘^dicate 
with sufficient exactness, the characUr ot 
the evidence likely to be fo-thcoming.-j 
The detention of an a-cused 
is not intended to be penal, but oW^^t 
is to secure attendance, i he gravity o 
the offence and some evidence of its 
perpetration by the accused will, however, 
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Bail {contd.) — 

justify (letetuion.— Jnmini Mullick v. Em- 
PKROK 1 I. I< , 36 ChI. 174. 

4. BAtL —Cntninai P-ocedure Code, s. 
4fjS ) In A ijon-b ul-ible case, the accused 
ought to be released on bail until such 
eviuince aie adduced that the Magistrate 
will h,.d that reasonable grounds have 
been made out for believing that he is 
guilty—J .jhur Mull In re, 10 C. W. 
N. 1093 

5. Bail -Hi^h Court, jurisdiction of, 

to ^rant boil—Grounds of bail — Suffici>-nt 
ci7U'>r for ,‘urther inquiry into fiuilt O' 
Of cused — Undue del ly — Tukim' cofrtiioa'^ce 
— Api lication of special procedure to the 
case — Power of the Lieutenant-Governor — 
Criminal Procedu e Code (Act I'. 0/iSgS) 
ss igu. 4gj — Criminal Law Amend 
ment Act [XIV. of tgod^ ss, 2, 12. 14 (/,j. 
'I he power of the High Court to grant 
bail 'in any case" under s. 498 ot the 
Criminal Procedure Code is not affected 
by /\ct XIV. of lyO'', but the Court ought, 
in th'. ixercise of its discretion, to take 
into consideration the iimitation i-nposed 
by s. 12 of the latter, The Hign Court 
refu ed bail where it appeared trom the 
record and the Magistrate’s explanation 
that there was cause for further inquiry 
into the cahe against the petitioner, and that 
there had been till thetr no undue delay 
in the proceedings Where a police report 
of a dacoity was submitted to the; Sub* 
Divisional Officer of Diamond Harbour 
on the 24th April 1909, the date of the 
dacoity, and the case was suosequently 
withdrawn by the District Magistrate to 
his own hie, and on the 2olh Januaiy, 
1910, an order was made by the Lieutenant- 
Governor in terms of a. 2 of Act XIV, of 
1908. applying the provisions of Part I 
to the case ;— Held, that the latter Ma¬ 
gistrate had taken cognizance, and that 
the Lieutenant-Governor had power to 
make the order. — Empehok v. Soukindra 
Mohan Chuckkruuttv, 1 . L, R., 37 

Cal. 412. 

6. Bail— of Sessions fudge to 
grant bail in cases to which special pro¬ 
cedure has been applied—Criminal Pro 
cedure Code (Act V. of t8g^) ss. 4gy, 
4gH—Criminal Law Amendment Act (X/V 
of }go8) 5^. 12, 14 i/)]. The power of 
the Sessions Judge to grant bail under 
s. 498 ol the Criminal Procedure Code is, 
incases to which the provision.^ of Pan I.’ 
ot Act XIV. of 1908 have been applied 
by s. 2 thereof, abrogated by s. 14 of 
that Act.—E mperor v. Lalit Kumar 
CHA rxHRjES, (IQIO) I. L. R , 37 Cal 439. 

Ball bond — 

Bail-bond — liail-bond, Porjeiture of _ 

Bond fur appearance before the Sessions 


Bail-bond (contd .)— 

Court—Proiuction of the accused before 
such Court but n»t before the District Ma¬ 
gistrate — Sureties, Liability of — Bail-bond, 
Terms of—Criminal Procedure Code (Act 

V. of tSgS), s. 514.'] A bail-bond providing 
only for the production of certain accused 
persons before the Sessions Court on a 
certain date is complied with by the ap¬ 
pearance of the accused before such Court 
on such date, and the sureties are not bound 
to produce them subsequently before the 
District Magistrate. A bail bond to pro¬ 
duce the accused in the Sessions Court on 
every date fixed for the hearing of an ap¬ 
peal, or whenever required, is also com¬ 
plied with by the attendance of the accused 
during the hearing; and. though a requisi¬ 
tion might be made by the Court of Ses¬ 
sion for their subsequent production in that 
Court, the sureties are not bound to pro¬ 
duce them thereafter before the District 
Magistrate. A bail-bond should contain a 
clear proviso for the production of the 
accused before the Court or officer who is 
to take measures to secure their surrender 
and to re-corr mit them to jail in terms of 
the warrant, General Rules and Circular 
Orders (Criminal) of the High Court, Chap. 
/. Rule I ig, referred to.— Bbhari Lal Chat- 
TERjRB V. Emperor: Rash Bbhari Sen v. 
Emperor (1909), I. L. R., 36 Cal. 749. 

Bench Magistrates— 

Bench Magistratbs—C rimino/ Proce¬ 
dure Code, s. tO —Rules by Local Govern- 
ment.) Rule 6 of the Rules framed by the 
Local Government under s 16 of the Cri¬ 
minal Procedure Code for the guidance of 
Magistrates' Benches, directing that in a 
bench of two Magistrates, the decision of 
the chairman should prevail, is authorised 
by the Code and is consistent with it. The 
rule is quite within the powers conferred 
upon the Loca*l Government by s. 6 cl, (<i), 
of the CoJc, at d is covered by the author¬ 
ity given by that^ clause. —Kailash Chan- 
dbra Indu V Kali Prosonno Ray, 10 C. 

W. N.642; F. B. 

Bengal Regulation— 

1. Bengal Regulation — (.dt-T A 7 . of 

1796) s -/] provides that, after taking certain 

specified proceedings, the Magistrate is to 
order the attachment of any land or other 
real property, held by a person charged 
with a criminal offence who may evade the 
Magistrates’ process by flight or conceal¬ 
ment —Juooomohun Bukshbb p. Roy Mo- 
thooranaih Chowdhury 11 M. I. A. 233. 

2. Bengal Rsgulation—A n order of the 
High Court at Calcutta, under s. 36 cl 2 
of Bengal Regulation (V of 1S31), dismis- 
mg a Moonsirt for corruption in the exercise 
of his function as judge, is final, and there is 
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Bengal Regulation {contd.)^ 

no jurisdiction in the Judicial Committee to 
admit a special appeal therefrom. — In the 
Matter of Srbb Mohun Ghuttack, 13 

M. 1 . A. 343 

Bigamy— 

[. Bigamy —Criminal Procedure Code, s 
jg8 — Act No. XLV. 0/ 1S60 {Indian Penal 
Code), ss. 4g4 and 4Q8^Juri:idiction — Com 
plaint.'] The husband of a woman who 
had left him laid a complaint before a 
Magistrate alleging facts which seemed 
to constitute the offence provided for by 
s. 498 of the Indian Penal Code. In the 
course of the inquiry consequent upon this 
complaint, it appeared that an offence fal 
ling under s. 494 of the Code had been 1 
committed, and the Magistrate accordingly 1 
made an order of commitmeni under s 494 
of the Code. Held that such commitmenc 
was not illegal. It was not necessary that 
the complainant should specify precisely 
the section under which the person com¬ 
plained against should be charged and he 
had laid before the Magistrate matter which, 
if proved, would be sufficient to wrrrant a 
commitment under s. 494. In the Matter 
of Ujjala Bewa, i C. L. R., 523. appproved. 
—Empbror V. Alh, I. L, R., 25 All, 209. 

2. BigkU'I— ^Native Christian having a 
Christian wife living—Effect of marrying a 
Hindu woman according to Hindu religion 
—Act XLV. of i860 {the Indian Penal 
Code), s. 494.] A Native Christian, who 
having a Christian wife living, marries a 
Hindu woman according to Hindu rites 
without renouncing his religion, is guilty 
of an offence under section 494, Indian 
Penal Code. In re Millard (I. L. R., 10 
Mad. 218) followed in principle. In re 
Ram Kumari (I, L. R , <8 Cal. 264) follow¬ 
ed in principle. Proceedings dated 8th 
November i 860 (3 M. H. C. R., App., vii.) 
not followed. Obiter. —It will make no 
difference even if he had renounced the 
Christian religion before contracting the 
second marriage.— Emperor v. Lazar, I. L. 
R., 30 Mad. 550. 

3. Bigamy — Penal Code, ss. 494, 496 — 
Fraudulently going through the form of 
marriage — Trial by Jury.] Held that a 
case of bigamy is not contemplated by 
s. 496 of the Penal Code. The essence of 
an offence under s. 496 is that thL‘ marriage 
ceremony should be fraudulently gone 
through and that there should be no lawful 
marriage The parties to the marriage or 
at least one of them must have the know¬ 
ledge that there is no marriage. Where it 
is not intended that there should be only 
a show of marriage for some ulterior and 
fraudulent purpose, the case comes under 
s. 494 and not under s. 496 of the Penal 


Bigamy {contd .)— 

Code In the present case, the trial being 
by jury, the High Court refused to alter 
the charge from s 496-109 to s 494-109 of 
the Penal Code —.Sheikh Alimuddin 
Emperor, 10 C. W N 982. 

4. Bigamy — Held that a case of bigamy is 
not contemplated by s. 496 ol the Penal 
Code. The essence of an offence under 
s. 496 is, that the marriage ceremony 
should be fraudulently gone through, and 
that there should be no lawful marri.age. 
The parties to the marriage, or at least one 
of them, must have the knowledge that 
there is no marriage. Where it is not in 
tended that there should be only a show of 
marriage for some ulierior and fraudulent 
purpose, the rase comes under section 494, 
and not under s 496, of the Pi nal 
Code In the present case, the trial being 
by Jury, the High Court refuse to alter the 
charge from s. 496-109 to s. 494-109 of the 
Penal Code— Sheik Alimuddin v Em¬ 
peror, 10 C. W N. 982. 

Bombay Abkari Act (Bom. Act V. 
of 1878)— 

Bombav Abkari (Act V. of 1878)— 
Bombay Act V. of 1878, ss 3 (/«?), 9, 43^ 
Cocaine—Import by sea into the Bombay Har¬ 
bour —'■ Import," meaning of-^bea Customs 
Act {VlII. of 1878), $■ 19 ] S. 9 of the 
Bombay Abkari Act (Bombay Act V. ol 
1879) does not prohibit impuriing cocaine 
generally; it merely prohibits its importa¬ 
tion unless duty has been paid. The inten¬ 
tion and requirement of the section in the 
case of articles liable to duty ut der the tariff 
Act are that the duty shall bo paid. That 
intention and requirement can only be con¬ 
travened when reasonable opportunity tn 
pay the duty has been afforded and has 
been evaded. The mere en ry into the 
Bombay harbour of a ship conveying duti¬ 
able goods or merely tying it up against 
the dock wall is n^t importing goods in 
contravention of the obligation to pay duty. 
The term “ import ” as used in the Bombay 
Abkari Act, 1879, includes the c mveying 
into any part of the Presidency of Bontbay 
by sea— Emperor v. De Sylva, I. L, R, 
33 Bom. 380. 

Bombay City Police Act (Bom. Act 
IV. ol Ip02)— 

Bombay City Police Act (Bom. Acr 
IV. OF 1902)— Bom. Act IV. of 1902, ss. 
13 , 16, 18^ Commisiioner of Police^Orders 
issued by the Commissioner forbidding 
meetings by the members af the Police force 
to discuss matters concerned t\)ith the force 
—Orders rt I Uing to discipline and general 
goiernment of the force—Construction of 
statutes.] The Commissioner of Police 
in Bombay, under the powers vested in 
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Bombay City Police Act (Bom. Act 
IV. of 1902) {contd.) — 

him by section I 3 o( the Bombay City 
Police Act (Bombay Act IV. of 1902;, 
issued the following notification: "The 
Commi^-sioner of Police under the provi¬ 
sions of 3. 12 of Bombay Act IV. of 
1902. hereby prohibits any member of the 
Police force from calling or attending a 
meeting to discuss any subject connected 
with the Police firce, without his permis¬ 
sion.” This notification was read over to 
the members of the Police force at a muster 
parade at which the accused was present. 
Notwithstanding this, the accused attended 
a meeting of the members of the Police 
force convened to discuss subjects con¬ 
nected with the force. For this disobe¬ 
dience, the accused was proceeded against 
under s. 18 of the Bombay City Police Act 
(Bombay Act IV. of 1902) Meld, that the 
Commissioner of Police was authorized to 1 
issue the notification under s. 12 of the 
Act. for tlie object of the notification was 
not to d« prive the poll'.’emen of their pri¬ 
vate right but to regulate their conduct in 
their police capacity ; that, therefore, the ac¬ 
cused in disobeying the order had committed 
an offence punishable under s 18 of the Act 
The order which the Commissioner of 
Police is competent to issue under the head 
of discipline and general government, under 
s 12 of the Bombay City F’olice Act (Bom- 
Act IV. of 1902J, must be one having re¬ 
ference to the conduct of the I^olice officers 
in their capacity as such officers. Over 
their conduct in other relations of life, his 
disciplinary power does not extend, so long 
as no clemer.t or question of their police j 
duty enters into those relations. If it does 
enter, the controlling authority of the Com- | 
missioner comes into play and it becornes | 
a matter of police discipline. The meaning 
c f s 16 of the Act is that even when a 
Police ofTicer is not actually at his post dis¬ 
charging the duty a'signtd to him, he is for 
the purposes of the Act to be regarded as 
being at that post, with all the rights and 
obligations of his office attaching to him 
In construing an expression of doubtful 
import occurring in a Statute, the Court 
may well have regard to considerations 
outside the language ot the Act.— Emi*kror 
V . ATM.^RAM, I, L K., 31 Bom 480. 

Bombay District Police Act— 

Bombay District Police Act (Bom. 
Act IV. OF 1^90), s. ,^2—District .Vagis- 
trate—Order for prevention oj disorder — 
rromxilc^ation of the order-^Presence ot the 
Magistrate at the place when theirderis 
promulgated —Ultra vires order.'] A Dis¬ 
trict Magistrate issued a notification, under 
the provisions of .s 42 of the Bombay Dis¬ 
trict Police Act, 1890, prohibiting circula- 


Bombay [District Police Act (Bom. 

Act IV. of 1890) {contd.)^ 

tion of certain pictures throughout the 
whole District. The notification was pro¬ 
mulgated in all theTaluka head quarters. 

The Taluka head-quarters of the village, 
where the accused lived, was nearly twelve 
miles distant. At the time when he issued 
the notification, the District Magistrate was 
at a considerable distance from the village. 

The accused was convicted of having dis¬ 
obeyed the notification, in that he sold tf^ 
prohibited pictures at his village. Held. 
leversing the conviction and sentence, that 
the notification in question could not be up¬ 
held under s 42, because (1) it was not pro¬ 
mulgated at the village where the accused 
lived : and (2) the District Magistrate was 
not present at or near the village at the 
time of the promulgation Per Ch.anda- 
VARKAR, j. —The preliminary conditions es¬ 
sential under the provisions of s 42 of the 
District Police Act, for the exercise of the 
jurisdiction conferred by it, are these r (I) 
the jurisdiction is conferred on the Magis¬ 
trate of the District or in his absence and 
subject to his own order the Magistrate of 
the First Class; (2) these must have juris¬ 
diction in the town or village where the 
jurisdiction is intended to operate ; (3) 
they must be present in such town or vil- 
' lage or in the neghbourhood thereof at the 
I time the jurisdiction under the section is 
set in motion. — Emprror DattatrAYA 
Laxman, 1 . 1 .. R., 36 Bom. 504. 

Bombay A\uniclpal Act— 

1. Bombay Municipal Act (Act III. of 
1888), s. 39 — Factory, establishment of — 
Permission of Municipal Lommissioner.] 
Where the accused obtained the permis¬ 
sion of the Municipal Commissioner under 
s. 390 (I) of the City of Bombay Municipal 
Act, to establish a handlooin factory worked 
by an oil engine but by means of this oil 
engine he also established a flour mill 
without any permission. Held that the 
accused was guilty of the technical offence 
under s. 390 of the Act becauee the flour 
factory was a separate factory inspile of the 
fact that It happened to be worked by the 
same power and he had no le.ave to establish 
the flour mill factory — Emperor v. Mulji 
D.vmodor Dass, 1 L. R , 34 Bom. 344. 

2. Bombay Municipal Act (Bom. Act 
III. OF 1888), S. 379, 379A— Overcroxvdini: 
of housesHotice to abate the nuisance—' 
Service of notice — Osvner—Rooms in a ^mi 7 - 

let to different tenants — Overcro'xdin^ 
by tenants—Notice to the on’rirr.] The 
notice contemplated by s. 379A of the City 
of Bombay Municipal Act (Bom. Act 
11] of 188S) should bi given to the owner 
of a building in cases where the owner has 
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Bombay Mnnicipal Act (conid.)^ 

let rooms in the building to separate ten¬ 
ants who cause overcrowding —Municipal 
COMMISSIOSRR FOR THE CiTVOfBoMBAV 

V. Mathuradas I. L. R., 36 Bom. 81. 

3. Municipal Act, {Bom. Act III. of 

18881, s. 377 —Municipal Commi'isioner — 
Neglected premises — Notice to remove 
nuisance — Magistrate's discretion.~\ The 
accused was served with a notice of re¬ 
quisition under s. 377 of the City of Bombay 
Municipil Act . 1888, requiring him to re* 
move filth, rubbish, heaps of cutchera and 
stable refuse from a Urge piece of vacant 
land belonging to him. He failed to 
comply with the requisition, and a prosecu¬ 
tion was instituted against him. The Ma¬ 
gistrate viewed the premises ; and having 
so viewed them, but without hearing any 
evidence, acquitted the accused, as the 


Bombay Prevention of (jambling Act 

(Bom. Act IV. of 1887 I {contd.)^ 

offence under s. i2 of the Bombay Preven 
tion cf Gambling Act (Bom. Act IV. of 
1887) for gaming in a public place; Held, 
that the accused were not guiPy of an of¬ 
fence under 9. I2 of the Act, since they 
cannot be said to be fambling in a public 
place. Batty, J.— The word '■pUc^” 

which is patient of many different mean¬ 
ings. must necessarily, in each instance in 
which it is used by the Legislature, be 
construed with reference to the intention to 
be inferred from the context Thus in s. 

12 of the Bombay Prevention of Gambling 
Act iBom. Act IV. of 18:^7) or in s. 3 of 
36 and 37 Viet, c, 38, in connection with 
such words as roads, streets and thorough¬ 
fares, it has a very different meaning from 
that which it bears in s. 4 of the Act, and 
from that given to it in connection with 
s. 3 of 16 and 17 Viet., c. 119, by judicial 

The mi'Chief aimed at in s. 4 
is a mischief clearly distinct 
from that aimed at in s. 12 of the Act. In 
the former the mischief aimed at is the 
practice of individuals making a profit by 
providing a soot of their own selection 
known as a place where gambling is to be 
carried on and making a livelihood by 
attracting people to a place which they 
would not otherwise frequent. In the latter, 
the offence is not that the individual 
members are making a profit at all but 
simply that they are carrying on their gamb¬ 
ling with such publicity that the ordinary 
passer-by cannot well avoid seeing it and 
being enticed—if his inclinations lie th.at 
way—to join in or follow the bad example 
openly placed in his way. In the one case 
comparative privacy for profit, in the other 
the bad public example and accessibility to 
the public, would seem to constitute the 
gravamen of the offence- S. 12 of the 
Bombay Prevention of Gambling Act (Bom . 
Act IV. of 1887) aims at gambling in a 
public place or thoroughfare, ordinarily with 
no intervening obstruction to the public 
view, where there is voluntary publicity.— 
Emperor v Jusub Ally, I. L R., 29 
Bom. 386. 

Bombay Regulation (II. of 1827)— 
Bombay Regulation (H. of 1827)— 
Bom. Reg, n. of 1827, s sO^Pleader — Mis¬ 
behaviour — Suspension of Sanad — High 
Court's disciplinary jurisdiction.'] Plead¬ 
ers are a privileged class enrolled for the 
purpose of rendering assistance to the 
Courts in the administration of justice 
Their position, training and practice gives 
them influence with the public and it is 
directly contrary to their duty to use that 
influence for the purpose of bringing the 
administration of justice into contempt. A 

[Cr. Dig.—3.] 


premises did not apoear to him to be in a 
filthy condition :— that the premises 

having appeared to the Commissioner in a j 
filthy condition, the notice was vilidly 
issued under s, 377 of the City of Bombay 
Municipal Act, 1888 ; and that (hero having 
b‘en a non-compliance with the notice, the 
offence was complete. Held, further, that 
the Magistrate wa^ wrong in acquitting the ' 
accused on the sole ground that the 
premises did not appear to him to be in 
such a condition as to justify the issue of a 
notice under s. 377. S. 377 of the City of 
Bombay Municipal Act, 1888, enacts that 
the only condition precedent to the valid 
issue of a requisition is that it shall appear, 
not to the Magistrate, but to the Commis¬ 
sioner, that the premises are in the condi¬ 
tion specified in the section.— Emperor v. 
Raja Bahadur Shivlal Motilal, I. L. R., 

Bom, 346. 

Bombay Prevention of Gambling 
Act (Bom. Act IV. of 1887)— 

1, Bombay Prevention of Gambling 
Act (Bom. Act IV. of 1887)— 5 o’«. Act 
IV. of 1887, ss. 3, 4 {a)—Instrument of 
gaming—‘Single page of paper used for re¬ 
gistering wagers.] The expression " instru¬ 
ments of gaming ” as defined in s. 3 of the 
Bombay Prevention of Gambling Act 
(Bombay Act IV. of 1887) includes a single 
page of paper used for registering wagers. 
—Emperor v. Lakhamsi, I. L. R., 29 
Bom. 264. 

2. Bombay Prevention of Gambling 
Act (Bom. Act IV. of 1SS7)—Bom. Act 
IV. of 1887, ss. 304, and 12—Gambling in a 
machhwa—Public place—Bombay Harbour.] 
The accused, fourteen in number, chartered 
a machhwa (boat), and, having got 't 
anchored in the Bombay Harbour a mile 
away from the land, carried on gambling 
there. For this they were convicted of an 
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Bombay Regulation (II. of 1827) {ctd.) 

pleader, who presides at a public meeting 
and ‘herein procures the passing of a re¬ 
solution contemptuously denouncing or ' 
protesting against the conduct of a High 
Cotirt Judge in passing sentence at a trial 
at the Criminal Sessions, is guilty of mis¬ 
behaviour (under s 56 of Regulation II. of , 
1827) — GoVRRNMiNT PlEADKR V . j.NGAS- \ 

NATH. I L R . 32 Bom 25 a ; 

Bombay Salt Act (Bom. Act II. of 
1890)— 

Bombay Salt Act (Bom. Act II. of 1890) i 

‘Salt--Removal of Salt—Intention — K noxv- 
ledge-^ingredients of oJf'ence ~\ To support 
a conviction under s. 47 (a) of the Bombay 
Salt Act (Bombay Act II. of 1890) it is not 
necessary to prove dishonest intention on ' 
the part of the accused ; since the wording ' 
of the clause does not in express terms or 
by necessary implication make intention or 
knowledge an essential ingredient of the 
offence. What is prohibited by the Act 
is the removal of salt in contravention of 
any license or permit and that shows th)t 1 
such removal is prohibited in itself.— 
Emperok V. Maoanlal, I. L. R.. 28 

Bom. 346. 

Brahmo SamaJ — 

BrahmoSam K]^Marriage — Polyga niv — 
Act III. of 1S72, s. /p.] A marriage p r- 
formed in accordance with the rites of 
the Brahmo Samaj is invalidated by the 
fact that either of the parties thereto has 
a husband or wife by a previous marriage 
alive. — SoNAi.uxMi v . Vishsuprasad, 1 . 

L. R.. 28 Bom. 597. 

Breach of the Peace— 

I, Brrachof tub Pback— Criminal Pro 
cedure Code [Act V. of i 8 gS), ss. 14s S^O 
—“Transfer of a case—Criminal case —Bias 
of fudge—Magistrate's powers under s. 
t4S—Rights of the parties — Praciicef] The 
provisions of s. 526 of the Criminal Pro 
cedute Code (Act V. of 1898;, do not give 
any power to direct the transfer of any 
proceedings initiated under s. 145 of the 
Code. Such proceedings do not constitute 
a “criminal case ” within the meaning of 
s 526 of the Code. A criminal case mv.ans 
a case arising out cf, and dealing with, 
some crime already committed. It does 
not include proceedings taken for the 
prevention of crime. Under s. 145 of the 
Code a Magistrate is not at liberty to go 
into the merits of the claims of any of 
the parlies to the dispute, to a fight to 
possess the subject thereof. He can de.'ide 
only the fact of possession at the d.ate 
of the order requiring the parlies to put 
in their statements. The parties cannot 
be called upon to furnish a statement of 
their rights, nor can the Magistrate take, 


Breach of the Peace [contd.)— 

as the basis of any action he may finally 
decide upon, any conclusion at which 
he may arrive, or at which he m iy have 
arrived, as to the re.pec‘ive titles of the 
parties.—yn re PanDURasg Govind, I. L. 
R., 25 Bom. 179. 

2. Breach op the Pbacs — Immoveable 
property, Dispute as to—Order of Magis- 
trate. Contents of—Opportunity to produce 
evide' Ce—Sessio os ' 7 uige, Power of revi' 
sion or reference — Hi^h Court, Powers of 
— t'ode of Criminal Procelure [Act V. of 
iBgd), ss. 14$ and 4JS—Chjrter Act [34 
and as Cict.). c 104 s. 75] Proceedings 
under Chapter XU. of the Code of Cri¬ 
minal l*rocedure are not proceedings with 
regard to which a Sessions Judge has any 
power of revision or reference*, nor has he 
ihe power to call for the re'o ds in such 
proceedings The High Court only can 
interfere under the power of superin¬ 
tendence conferred upon it by the Charter 
Act. The order of a Magi%trate instituting 
proceedings under s 145 of the Code 
' of Criminal Procedure should set out the 
, grounds on which he is satisfied that 
a dispute likely to cause a breach of 
the peace existed, and the parties to the 
proceedings should be given an oppor- 
■ tunity of adducing their evidence.—) AGO* 
MOHAN Pal V Ram Kumar Gops, I. L. 
R., 28 Cal. 416. 

3 Brkach of tub P&ack —Disobedience 
of order — Evidence—Penal Code (Act XLP, 
of \S6o) s. iSS—Criminal Procedure Code 
[Act I', of iSgS), s. 144 ] To constitute 
I an offence under s 18S ol the Penal Code 
of disobedience to an order issued under 
s 14.1 of the Criminal Procedure Cod*, 
tliere must be definite evidence on the 
record to show that such disobedience is 
likely to lead to a breach of the peace. 
Brojo Nath Ghose v. Empress, 4 C. W. 
N 226. —Ram GopalDwv t*. Empbror, 
I. L. R , 32 Cal. 793. 

4. Brr.\ch of thk Pkacb —Apprehended 
damrer—‘Prohibitory order without express 
limitation of time—Legality of the order— 
Crimi utl Procedure Code (.dc^ P. of iSgS), 
ss. 144 cl. (5). 555. Sch. If Form .V.V/.j 
An order under s 14I of the Crimioal 
Procedure Code is not b.ad b.ciuse it dies 
not s‘ale that its operation is confined to 
two months, or some shorter period, from 
the making thereof. Unless there is some¬ 
thing in the order which shows that it was 
intended that it should rem.iin in force 
for more than two months, it must be 
presumed that the order is to be limited 
to two mon'hs as required by clau>e (5) 
of the section. G lam Mah im.i i v. Bku- 
bhan .Mohun Moitra (2 C. W. N. 422 
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Breach of the Peace {contd.)— 

Remjtt Singh v. Luchman Prosad (7 C. 

W. N. 140) and Bidhu Raujan Mazumdar 
V. Ramesh Chandra Rai (ii C VV. N. 223- 
discussed —Ram Nath Chowdkry i'. Em¬ 
peror, I. L. R., 34 Cal. 897. 

Building— 

Building—*' Re erection'’ — Reneivi>^g or 
repairing a rot*f replaced on its former site j 
’^Reconstruction not exceeding one-half its 
cubical extent~'“" Building’ whether a shed 
with posts and tin roof is a — Building-line 
of a road, encroachment on—Calcutta Mu¬ 
nicipal Act (Ben. Ill, of d ( 3 ) 

(3^) (a), J 5 /, 449 '] 'I'he removjl of an old 
roof of a shed consisting of posts and the 
replacing on the same site either of a 
new roof or the former one after repairs, 
without an alteration exceeding oce half 
its cubical extent, is not a “ re-erection” 
within s. 3 (jf?) (a) of the Calcutta Mu¬ 
nicipal Act. The offence of infringing 
on a building line within the meaning of 
s. 351 is, having regard to the definition 
in s. 3 (3), the erection or re erection of 
the wall of a building within that line, 
and not the removal of an old roof and 
replacing it on the same site.— Tripendbs- 
WAR Mitter V Corporation of Calcutta, 

I. L. R., 39 Cal. 84. 

Bustee Land— 

Bustbe Land —Owner of bustee — Re- 
ceiver—Liability ot actual owner to carry 
out bustee improvements when his estate is 
under a Receiver appointed by the Jdtgh 
Court—Calcutta Municipal Act {Ben. Act 
III. of iSgg) s. 40S.'] When a notice 
under 3 408 of the Calcutta Municipal 

Act has been served on the actual owner 
of au est:-*te in the hands of a Receiver 
appointed by the High Court, he is liable 
under the section as such, and not the 
Receiver, to carry out the requisitions made 
therein It is incumbeni on the owner in 
such a case to request the Receiver to 
comply with the notice, after taking the 
directions of the Court, and on the latter’s 
failure to do so he should himself apply 
to the High Court making the Receiver 
a party. If the Court refuses the appli¬ 
cation, the owner would be enabled to 
satisfy the Magistrate that he had used 
all diligence to carry out the requisitions, 
and in the event of a conviction the penalty 
would be merely nominal. If the owner 
is helpless in the matter the General Com¬ 
mittee may proceed under the section 
against the occupiers. Parker v, Inge, 17 
Q. B. D. 584, referred to. A Receiver 
appointed by the High Court is not the 
" owner” of the premises he holds as such, 
nor is he an " agent or trustee” within the 
definition of the term in s. 3 (3^) of the 


Bustee Land {contd )— 

Calcutta Municipal Act. Fink v. Corpora^ 
tion of Calcutta, I. L R,, 30 Cal. 72*1 fof' 
lowed— Corporation of Calcutta v. 
Haji Kassim Ariff Bham, (1911) L L. R., 

38 Cal. 714. 

Bye-law— . . 

Bvb-Law —iV.-ir. P. and Oudh Muntcu 
polities Act {l.of tgoo), s$ t ^8 {c), 13^— 
Municipal Board, Powers of—Bye-law held 
to be unreasonable and lYs enforcement re^ 
fus€d.'\ The English law as to the neces- 
s'uy of bye-laws being reasonable is ap¬ 
plicable to bye-laws framed in the exercise 
of their Statutory powers by Municipal 
Boards in India. The Municipal Board 
of Naini Tal passed a bye law under the 
powers conferred upon it by s. 128 of 
Local Act (I. of 1900, to the following 
effect, namely:—* No coolie, whether bear¬ 
ing loads or not, no servant except in 
attendance with his master, and no pro¬ 
stitute shall use the Upper North iMall 
• (one of two parallel roads running along 
the north side of the Naini Tal lake)' at any 
time” Held, that, as regards the words 
” no servant, except in attendance on his 
master. ' this was under the circumstances 
an unreasonbL byelaw; and the Court 
declined to give effect to it.— Emperor v. 
Bal Kishan, i. L, R,, 24 All. 439. 

c. 

Calcutta Alunicipai Act— 

1. Caicuita Municipal Act (Bbng. HI. 
OF 1899)55. 341 (i), (3), 574 (c), O31— 

Notice to rer>:ove fixture—Disobedience of 
requisition—Application by General Com¬ 
mittee to Magistrate for removal of fixture 
—Criminal prosecution for offence not in- 
stituted—Limitation of time for Criminal 
prosecution.'] Section 63* of the Calcutta 
Municipal Act applies only to a criminal 
prosecution instituted against a person un¬ 
der s. 574 (c) for non-compliance with a 
requisition under s 341 (f) in the regular 
way, that is, on complaint as defined in s. 4 
of the Criminal Procedure Code, and not 
to a proceeding taken under s. 450 ( 3 ) by 
the Magistrate on the application of th« 
General Committee in respect of such non- 
compliance.— 'Sarat Chandra Mukerjbb 
V. The Corporation of Calcutta, I. L. 
R . 37 Cal 384 

2. Calcutta Municipal Act (Bengal 
Act III. of 1899) $s 449 450 45 Sa**<iS 79 ^ 

Discretion of Magistrate—Fine and demo- 
lition—Limitation.] The Municipal Ma¬ 
gistrate should exercise the discretion vest¬ 
ed in him under ss 449. 45° and 452 of the 
Calcutta Municipal Act (Bengal Act III. of 
1899) with due regard to those rules which 
guide Courts of Equity in granting injunc- 
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tions. wilh this difference that he has also 
to considtr whether or not a building ought 
to be demolished on the ground of its being 
a danger or obstruction to the public. The 
discretion is to be used after receiving evi- 
d'TCe and hearing the defence, Abdul 
Samad v. The Corporation of Calcutta, I. 
I.. R , 33 Cal. 287, referred to. The fact 
that in respect of the same deviation from 
the sanctioned plan of a building, the Cor¬ 
poration instituted two different proceed¬ 
ings at diffeient times, one under s. 579, 
and another under s. 449, does not deprive 
the Magistrate of his discretion under s. 
452 of the Act. The Calcutta Municipal 
Act docs not prescribe any period of limi¬ 
tation for an action under s. 449 or s. 450, 
but the Court should, in directing a demo¬ 
lition. consider how far the delay in the 
institution of the proceedings would affect 
the action.— Chuni Lal Dutt v. Corpora¬ 
tion OP Calcutta, 1 . L. R , 34 Cal. 341. 

Cantonments Act tXIlI of 1689)— 
Cantonments Act (Xlll. op 1889) — 
Act Kill, of jSSq. s, 13 — Supply — Intoxicat¬ 
ing drug—Supply 0/liquor to a European 
soldier—Servant of a soldier buying liquor 
nitk soldier's money for soldier's msc.J The 
accustd, a servant of a soldier, bought with 
his master's money liquor from a shop in 
obedience to his master's directions and 
gave it to liim. On tfiese facts, the Migis- 
trate held that the act of the accused 
amc tinted to “ supplying ” liquor to a soldier 
within the meaning of the term as used in 
s. 13 of the Cantonments Act (XIII. of 
1889), and convicted and sentenced him 
under the section : Held, reversing llio con- 
viclion and sentence, that the term ’* supply” 
in s. 13 of tfie Cantonments Act iXlll. of 
1889) must have a restricted meaning put 
upon it and it is inapplicable in the case of 
a servant giving his master liqucr belong¬ 
ing to the master himself. Its context 
" barters or sells ” indicates th.^t it has the 
same idea underlying it in common with 
them. It also must relate to a transaction 
between two persons dealing at arm’s length 
and therelore independent of each other.— 
Kmpkrok V. Pascal Siiimau, 1 . L. R.. 31 
Bom, 523. 

Cantonment Coile^ 

I. Cantonment Code— Cantonment Code, 
s. lOy (j) Criminal Procedure Code, ss. l(yo, 
/p;.] Where a prosecution is started at 
the instance of a Cantonment Magistrate 
who also tries the case, he should, having 
regara to the provisions of ss. 190, 191 of 
the Criminal Procedure Code, inform the 
accused that he was entitled to have his 
case tried by another Court. His failure 
to do so would be an irregularity which 


Cantonment Code (contd .)— 

would vitiate the proceedings. The ex¬ 
pression “articles or food which are of a 
perishable nature ” is not intended to in¬ 
clude such substance as brown sugar and 
hence any one selling it within the Canton¬ 
ment, commits no offence. — Mohib Ali v. 
King-Emperor, 3 A. L. J, 694. 

2. Cantonment Code, 1S99, Rules 94, 
104— iVotice to repair bungalozo — Revision.'] 

A notice under Rule 94 of the Cantonment 
Cede can be issued only for such repairs as 
would be necessary for public safety. The 
safety of the tenant of a bungalow and its 
inmates is not public safety and does not 
justify the issue of a notice. Before trying 
an accustd for not complying with a notice 
issued under Rule 94, the Magistrate should 
go into the question whether the notice was 
legal or not Oth>rwise, if the notice is 
found to be illegal, the conviction would be 
set aside by the Chief Court on revision — 
Wa/irullah V. Crown, i P. R., 1906, Cr.; 
48 P. L. R. 1906. 

3. Can roNMBNT CoDK, 1899, .fs. 131, 2S3 
-—Notice to pay rent.] Where the accused 
rented a stall from the Cantonment author¬ 
ities under s. 131 (i) of the Cantonment 
Code and was served with a notice demand¬ 
ing rent of ihe stall 10 be paid within 18 
hours: //cW that such notice was not a 
notice under the Code and failure to pay 
such stallage or rent was not a breach of 
any provision of the Code within the tcfms 
of s. 283.— King-Emperor t'. Maghi Ram, 
15 P. R. 1906, Cr. 

Cattle Trespass— 

1. Cattle Trespass —Cattle Trespass 
(Act /, of tSyi), s 24 — Rescue of cattle 
after sviettre for trespassing on public pro- 
perty~—c onviction—Omissi n to record 
/inding as to lohether locality was public 
property — Legahtyof conviction.] Certain 
persons had been fined for rescuing cattle 

' after seizure under s. 24 of the Cattle Tres¬ 
pass Act, 1871. The judgment contained 
no finding to the effect that the land on 
which the cattle had been seized was 
public property In charge of the Public 
Works Department. Held that the con¬ 
viction must be set aside, and the case 
remanded — Queen Empress v. Laksh- 
MANNA. I. L. R., 24 Mad. 318. 

2. Catilh Trespass — Cattle Trespass 
det (/. of iSyi), s. 22—Illegal seioure of 
cattle^b'ine—Compensation] A Magis¬ 
trate is not competent under s. 22 of the 
Cattle Trespass Act to pass any sentence of 
fine ; he can only award compensation for 

i the illegal seizure of cattle. — Bhagirathi 
Naik o.Ganqadhar Mahanvi, I. L. R., a? 
Cal. 993. 
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3. Cattle Trespass — Cattle Trespass , 
Act \I. of / 67 /), S5. 2 J, Z 2 —Criminal Proce¬ 
dure Code \Act V. of iSg'i), s. 4 ^o)"—Appeal 
lies against order made under s. 22 of the 
Cattle Trespass Act.'\ By s. 4 (o) ol the 
Code of Cridiinal Proceduie, the word 
' offence ’ includes an act jn respect of which 
a connplaint may be made under s. 20 of 
the Cattle Trespass Act ; and a person 
against whom an order under s. 22 of the j 
Cattle Trespass Act is made is a " person 
convicted on a trial" and is entitled to 
appeal under s, 407 of the Code of Cri* j 
minal Proceduie.— In the MATTfcR of Pon- | 
NUSAMi, I. L. R., 29 Mad. 517. 

Causing Death by Rash or Negligent 

Act— 

Causing death by rash or negligent 
act — Administering of a love-potion zvith- 
out knowledge of^ or inquiry into, ils actual 
contents—Penal Code (Act XLV. of i860), 
s. jOqA—Stalement by accused, when the 
only evidence in the case, and relied on by 
the prosecution—Evidentiary value of such 
statement.'] If a perron intentionally com¬ 
mits an ortence. and consequences beyond 
his immediate purposes result, the lesult 
is not to be attributed to mere rashness : 
if knowledge cannot be imputed, still the 
wilful oftence does not take the character 
of rashness because its consequences have 
been unfortunate, but acts probably or possi¬ 
bly involving danger co others, which in 
themselves are not offences, may be offences 
within seclion 304A and kir.dred sections 
if done without due care to guard against 
dangerous consequences. Reg. v. Nidamarti 
Nagabhushanam, 7 Mad H, C. xiQ- 
press v, Ketabdi Mundul, I. L.. R. 4 Calc. 
764, followed. Where the ooly evidence 
is a statement by the accused, and it is 
relied on by the prosecution as evidence 
thereof, it must be taken as a whole, and 
nothing can be read into it which is not 
contained therein.— Pika Bkwa v. Emperjk, 

I. L. R. 39 Cal. 855. 

Charge — 

I. Chakoe.— Criminal Procedure Code 
{Act V. of l8g8). s. 436—Fresh inquiry after 
improper discharge of accused persons — 
Jurisdiction of Sessions Judge after acquit- 
tal.] Charges under ss. 304 and 147 ot the 
Penal Code were brought by the police 
against certain accused in the Court of a 
Deputy Magistrate, who took all the evi¬ 
dence fur the prosecution, but went on fur¬ 
lough without passing any order of com¬ 
mittal or otherwise. His successor, consi¬ 
dering the evidence insufficient to support 
the charges, altered them to charges under 
ss. 325 and 147 of the Penal Code, and, after 
hearing evidence for the defence, acquitted 


Charge (contd.)— 

the accused. The Sessions Judge, consi¬ 
dering the alteration in the charges impro¬ 
per at such a stage, ordered a fresh inquiry 
into the olfcnce. Held tliai the Sessions 
Judge had exercised a jurisdiction not con- 
lerred upon him by law, and that his order 
lor a fresh inquiry must be set aside.— 
Queen-Empress v. Hanumantha Rhddi, 
1. L. k., 23 Mad. 225. 

2. Charge — Joinder of charges—Ojfences 
of same kind not xoithin year—Failure of 
justice—Application of s. 53J of the Crimi¬ 
nal Procedure Code-Power of Full Bench 
to send case back to referring Bench for final 
disposal—Rules of the High Court, Calcutta, 
Appellate Side, Ch. V., rule 3—Criminal 
Procedure Code {.Act V. of iSgS), ss 233, 
234, 5 J 7 .] Held that s. 537 of the Crimi- 
nal Procedure Code can be applied to any 
case in which the trial lus been held on 
charges joined together contiary to s. 234 of 
that Code. In the Matter of Luchminarain 
(I. L. R., 14 Cal. 128), Queen-Empress v. 
Chandi Singh ( 1 . L. R., 14 Cal. 395), and 
Raj Chunder Mozumdar v. Gout Chunder 
Mozumdar A- L. R., 22 Cal. 176), over¬ 
ruled. Held further that the language of 
rule 5 of Ch. V. of the Rules of the High 
Court, Appellate Side, relating to references 
to the Full Bench in criminal matters, was 
sufficiently wide to enable the Full Bench 
to Send the case back with the expression 
of their opinion upon the point of law raised 
to the Bench which referred it for final dis¬ 
posal.— In the Matter of Abdur Rahman 
AND Keramat, I. L. R., 27 Cal. 839. 

3. Charge — Aiterati’^n of charge — Con¬ 
viction of rioting with the common object of 
theft—Finding by Appellate Court of dif¬ 
ferent common object—Legality of conviction 
on such finding—Penal Code {Act XLV. of 
18O0), ss. 147, 37g—Criminal Procedure 
Code {Act V. of I8g8), s. 423.] The accus¬ 
ed were convicted by a Magistrate of theft 
of mangoes and also of rioting, the com¬ 
mon object ol the unUwful assembly being 
the forcibly taking away of mangoes be¬ 
longing to the complainant. On appeal 
the Sessions Judge not only found that the 
common object was not the taking of the 
mangoes, but that the dispute between the 
parties was as to certain land. He, however, 
diimissed the appeal, and confirmed the 
convic'ion. Held that, as the accused were 
convicted on a different finding of fact from 
that to which they were Cdlled upon to plead 
and to defend themselves at the trial, they 
Wtre entitled to an acquittal.— Rahimuddi 
V. Asgar Ali, I. L. R., 27 Cal. 990. 

4. Cii\RGA—Proceedings to be drawn up 
on day of committal—Charges of perjury 
and forgery-specific statements as to such 
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charges^Code of Criminal Procedure {Act 
V. of lS(}$) sj. / 95 , 477 — Penal Code {Act 
XLV. of iS6o). 5S. /J?J, ^6^5, 471^ If a 
Court of Session proceeds to take action 
under s 477 of the Code of Criminal Pro¬ 
cedure, It must, in the first instance, frame 
a charge so as to enable the accused to 
know the exact nature of the offence he is 
alleged to have committed. A charge is a 
precise formulation of the specific accusation 
made against a person who is enti’lud to 
know its nature at the earliest stage. After 
the accusation has been formulated in the 
shape of a charge, the Sessions Court may 
then either commit the accused for trial 
before itself upon the charge so framed, or 
admit him to bail for the same purpose. 
R was examined as a witness by the Ses¬ 
sions Judge in a case On the )5th of 
February the Sessions judge delivered judg¬ 
ment in that case, and on the same day pur¬ 
porting to act under s. 477 of the Code of 
Criminal Procedure, had R arrested and 
committed to jail on charges under ss. 193, 
466, and 471 of the Penal Code. The 25th 
of February was fixed for commencing the 
preliminary inquiry. No proceeding was 
drawn up or charges framed on the 15th. 
On the 16th of February an order was re¬ 
corded by the Sessions Judge as follows: 
“ in the course of the Sessions trial decided 
yesterday, I came to the opinion, for reasons 
stated in my judgment then delivered that 
R has committed offences under ss. 193, 
466, and 471 of the Penal Code, and that it 
is my duty to hold an enquiry preliminary 
to committing him to the High Court to 
be tried for those offences. R wasyc-stciday 
arrested and committed to jail. There was 
then no time owing to the lateness of the 
hour to draw up this formal proceeding 
He Will be produced before me, as directed 
in the warrant, on the 25th of February, 
when evidence will be taken." Held that 
the proceeding of the loth of February 
contained no parficuiars of the statements 
made and acts done by R upon which per 
jury and forgery were charged against him, 
and was not in any sense a charge or order 
of commitment, and was not warranted by 
law—R blly V . Kino-Empkror, 1 . L. R., 28 
Cal, 434. 

5. Charge — Oiminn/ Procedure Code 
(Act V. of i8q8) ss. / p5 , 233 to 239—Join¬ 
der of offences and accused—Preliminary 
enquiry—Poioer of Sessions Court to try of¬ 
fenders separately svhere jointly committed 
for trial—Sanction to prosecute—Notice to 
accused — Necessity.'] The sections of the 
Code of Criminal Procedure which relate to 
joinder of charges (including section 239) 
refer to the trial of the accused. The ruling 
in Subrahmania Ayyar v. Rmperor, (I. L, R., 
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25 Mad. 61), cannot be extended to a preli¬ 
minary enquiry held by the Magistrate com¬ 
mitting a case to a Sessions Court, so as to 
render the commitment itself illegal, be¬ 
cause there was misjoinder of olences or of 
offenders. In such a case, the Sessions 
Judge, if heconsiders it necessary, can frame 
charges against and try the accused separ¬ 
ately. There is no hard and fa>t lule that 
notice must be given in all cases to an accus¬ 
ed person before sanction is accorde 1 for his 
prosecution.—I n the M.^ttbr of Govindu, 

I. L. R., 26 Mad. 592, 

6 . Ch.argb — Charge of Rioting — Convic¬ 
tion — Appeal — Acquittal — Convictions of 
house trespass and hurt, legality of — Cri¬ 
minal Procedure Code, {Act V. of 1S9S), ss 
232 and 423—Penal Code {Act A'Z,P. of 
i860), ss. 147, 323 and 448.] The accused 
were convicted of rioting. That was the 
only charge before the Magistrate. On ap¬ 
peal the Sessions Judge acquitted them of 
rioting, but convicted them under ss 448 
and 323 of the Penal Code of house-trespass 
and hurt Held, that the convictions by the 
Sessions Judge should be set aside, that the 
offences were distinct and separate offences, 
which should have formed the subject of 
separate charges and that the accused had 
been prejudiced by the omission of those 
charges.— Yakub Al! v. Lbthu Thakur, 
1 . L. R., 30 Cal. 288. 

7. Charqb— of Charges—De¬ 

fective charge — Appeal—Trial by jury^ 
Forgery—Using as genuine forged docu¬ 
ment — Cheating—Ct iminal Procedure Code 
(Act F. of iSgSj, s 423—Penal Code {Act 
XLV. of iSoo). ss. 407 & tog, 46S & tog, 
471, 417 6'5 //—Indian Registration Act 
{Act III, of 1877), s. <S2.] It was alleged 
by the prosecution that the accused had 
forged tho registration endorsement and 
stamp on the back of a kabala by which he 
had sold certain lands to D, and that he had 
produced before a Sub-Registrar a forged 
mortgage-deed, whereby he purported to 
mortgage to D the identical Ian is sold und^r 
the kabala ; it was also alleged that the ac¬ 
cused had produced the said mortgage-deed, 
before the Secretary of a Loan Office, in 
order to induce that office to grant him a 
loan. The accused was tried in one trial on 
charge under ss. 467, 109. 468 & 109 

of the Penal Code with regard to the alleg¬ 
ed forgery of the kabala ; under s. 82 of the 
Registration Act, and ss 467 & 109. and s. 
471 of the Penal Code with regard to the 
mortgage-deed, and also on charges under 
ss. 471, 417, & 511 of the Penal Code with 
reference to tho attempt to cheat the Loan 
Office. The accused was convictei under 
s 467. J09, 417, & 511 and s. 471 of the 
Penal Code .—Held, on appeal, (i). Thataa 
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the alleged forgery of the kabala and the 
presentation of the forged mortgage*deed to 
the Secretary of the Loan Offi:e could not 
be said to be parts of the same transaction, 
there had been a misjoinder of charges / («f) 
that the charge to the jury was defective, 
inasmuch as it did not shosv what the facts 
of the case were, what the evidence adduced 
was, or what was the case for the accuse 1 ; 

that inasmuch as the eviderjce on the 
record showed that there was a case which 
ought to be investigated by a jury, the ac¬ 
cused should be retried.— Birbndra Lal 
Bhaduri V. Emperor, 1 . L. R., 30 Cal. 822. 

8. CHARGE^Chaygc^Adiiitioii to or alft’r- 
ation of — Indictment, subject-matter of — 
Cheating-^" Property "-“Money -“Criminal 
Procedure Code (Act V. of ^5 226, 227 

—Penal Code (Act XLV. of 1S60) s 420.'] 
The Sessions Court is not a Court of 
original jurisdiction, and though vested with 
large powers for amending and adding to 
charges, can only do so with reference to 
the immediate subject of the prosecution 
and committal, and not with regard to 
matter not covircd by the indictment. The 
accused was put upon his trial before the 
Sessions Court on charges under ss. 471 and 

’ of the Penal Code. Upon motion to 

the High Court it was held that a previous 
acquittal covered the charge under s 471, 
and that the accused could be tried only 

under s. When the case came to trial 

.5 I I 

the Sessions Judge amended the charge to 

one under s. \^^^x — Held, that the Judge 

had full power under the law to amend the 
charge, and that the High Court did not 
intend to fetter his discretion The v'mrd 
" property ” in s. 420 of the Penal Code 
includes money.— Birbndka Lal Bhaduri 
V . Emperor, 1 . L. R., 32 Cal. 22. 

g. Charge, Absence of— Penal Code^ss. 
i 43 - 379'~Crimxnal Procedure Code, ss. 232. 
244, 234—Offence triable as a warrant- 
case—Conviction of offence triable as a 
summons Case — Legality of conviction — 
Material error.'] When a case is being 
tried as a warrant-case and a charge is 
drawn up of an olfence which is triable as a 
warrant-case, and it is intended to proceed 
against the accused also for an offence which 
is triable only as a summons case that of¬ 
fence should form part of the charge. 
Where an accused person was summoned 
for offences under ss. 143 and 379 of the 
Penal Code and the trying Magistrate drew 
up a charge only for the offence under s. 
379, but convicted the accused only for the 
offence under s. 143 of the Code. Held 
that the offence under s. 143 should have 
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formed part of the charge, and that the 
accused was misled in his defence by the 
absence of such a charge. — Hossbin Saroar 
V. Kalu Ssudar, I. L R., 29 Cal. 481. 

Charge to Jury. 

1. Ch.vrge to —Misdirection — 

Duty of judge to explain law—Law ex 
plained in addresses by pleaders on both 
sides to Jury—Criminal Procedure Code 
[Act y. of l3gB), ss. 2g7 and 2g8 — Pena) 
Code {Act XLV. of i860), ss. 147, i4g 323, 
32s, and 304.] Where a Sessions Judge in 
charging a Jury uuder s. 297 of the Code 
of Criminal Procedure said: “The accused 
are charged with offences under ss 147, 
323 with 149, 325 with 149, and 304 with 
149. The law bearing on the case h is been 
pla ed before you more than once in the 
addresses delivered by the learned pleaders 
1 on either side. 1 need not go into detail as 
to the law therefor.” Held, that it was im- 
material how much or how often the Jury 
j may have been addressed by the pleaders 
' on both sides upon the law The responsi- 
I bility of laying d^wn the law for the guid- 
janceefthe Jury rested entirely with the 
Judge, and a verdict arrived at by the Jury 
in the absence of any such direction on 
the Uw by which they should be guided 
could not be accepted as a valid verdict in 
the case. Held, further, that although the 
common object of the unlawful assembly is 
stated in the charge, the Sessions Judge, 
ought, in commenting upon the provisions 
of s. 149 of the Penal Code, to draw the 
attention of the Ju.y expressly to the com¬ 
mon object. —MBNGe.N Das v . Emperor, I. 
j L. R , 29 Cal. 379. 

2 Charge TO Jurv— Misdirection—Duty 
of Jud^e—Evidence of approver — Corrobor¬ 
ation — Re-tri tl — Crimiu.it Procedure Code 
{Act V. of i8g8), ss. 297, 2gS, and JJ 7-1 A 
Sessions Judge in laying the evidence of an 
approver before the jury stated in his charge : 
* If you think that the approver's story is 
worthy of credit in itself, you have to consi¬ 
der whether it has been c rroborated on ma¬ 
terial points,” and then, afier describing 
what in his opinion were “ the points of 
corroboration,” told the jury that “ the above 
are the points on which the evidence has 
been corroborated, and that corroboration is 
full and complete, if you believe it. You 
have to consider these points and decide, 
whether the approver has been corroborated 
in material points, and, if you find that to 
be so, then you have in his story sufficient 
evidence to connect all three accused with 
the crime. Held, that this was not a proper 
way to place the case before the jury. The 
Sessions Judge should have told the jury 
' that, although the law permitted them tg 
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Charge to Jury {conid.)— 

convict cn the uncorroborated evidence of 
an accomplice, it was not the practice of 
our Courts, which have consistently held 
that it was not safe or proprr to convict on 
such evidence without some corroboration 
sufficient to connect each of the accused 
with the offence committed. With this 
caution the Sessions Judge should have laid 
before the jury evidence corroborating 
the statement of the accomplice. The 
nature of the corroborat-ve evidence must 
be confirmatory of some of the leading cir* 
cumstances cf the story of the approver as 
against the particular prisoner Circum¬ 
stances under which a new trial shouM or 
should not be ordered on account of a de 
fective summing up with reference to the 
weight of evidence, pointed out. Elahee 
Buksh (5 W. R. Cr. 8o), Queen v Na^uab 
Jan (8 W. R. Cr. 19), The Queen v. Kalla 
Chand Doss {M W R. Cr. 2 ) and Pfl/n- 
vasam (Wtir 535), referred to.— Jamiruddi 
Masaili V Emprror, I. L. R. 29 Cal 782. 

3. Charge to Jury —Jury Heads of 
charge—Contents of, and time of recording 
heads of charge — Misdirection of Jury- 
Omission to read svhnle of the del>ositions of 
•svitnesses—Omission to direct Jury to dra'.a a 
"presumption” against the prosecution, when 
certain witnesses 7vere not called—Direction 
in rioting eases—Oral proof of statements by 
witnesses to the police—Criminal Procedure 
CodeCAct V.of i8g8), 162. 2gy and 367— 

Circular Orders of the High Court. Chap. 1 , 
Order $ 9 —Evidence Act ( 1 . of 1872). s. 114, 
III. (g), and s. 157—Indian Penal Code 

(Act XLV. of iS(oJ, ss. 141 and It is 

not necessary that the heads of charge to 
the Jury should be reduced to writing be¬ 
fore delivery of the charge, but they ought 
to be written as soon as p')ssible thereafter 
ard when the facts are fiesh in the Judge's 
mind. The heads of charge should re 
present with absolute accuracy the sub¬ 
stance of the charge, and be such as to en¬ 
able the High Court on appeal to see dis¬ 
tinctly, whether the case was fairly and 
properly placed before the Jury. Circular 
Orders of the High Court, Chap. 1 . Order 
50, referrrd to. It is not incumbent on the 
Judge to read the whole of the depositions 
of the witnesses to the jury. It is enough 
that references have been made to them so 
as to sufficiently attract their attention to 
them. It is not necessary that the Judge 
should direct the Jury, in so many words, 
that the omission of the prosecution to call 
certain witnesses raised a ''presumption” 
under the Evidence Act (I of 1872). s 114, 
III. ig), that their evidence would be un- 
favcurable to the Crown, if he has pointed 
out that the Jury might properly draw any 


Charge to Jury {contd.)— 

inference they pleased from such omission. 
Section 141 of the Penal Code is sufficiently 
explained to the Jury, if the Judge has told 
them that, if five persons go in a body with 
tlie common object of murdering a man, 
and if he is killed in the prosecution of the 
common object, then, no matter who struck 
the fatal blow, all are equally guilty of 

murder under ss of the Penal Code. 

I 1 4 

Section 162 of the present Criminal Pro¬ 
cedure Code prohibits the use of the record 
of the statement of a witness taken under 
section 161 as evidence, but does not over¬ 
ride the g 'neral provisions of the Evidence 
Act as to proof of such statement by oral 
evidence, and such statement is admissible 
under s. 157 of the Act in corroboration 
of the evidence of the witness given at the 
trial. The proviso to section 162 of the 
present Code is confined to, and is for the 
benefit of, the accused. Queen-Empress v. 
Dhnirab Chunder Chuekerbutty, 2 C W. N. 
702, distinguished Emperor v. Narayan 
Raghunath Patki. 1 L. R., 32 Bom lit per 
Bra.man.J., dissentid from. Reg v Uttam- 
chand Kapur chand, If Bom. H. C. 120,and 
Empress v. Kali Churn Chtinari, I. L. R , 8 
Cal. 154, referred to.— Fanindra Naih 
Banerjbbv. Empbror, I, L R,, 36 Cal. 281. 

Charter Act— 

Charter Act— Charter Act, s. 15 , .^fid 
Letters Patent, ch. 28, Qg— Power of High 
Court to order stay of proceedings initiated 
I under 5. 476 of the Code of Criminal Pro¬ 
cedure'] The High Court has power, un- 
: der s. 1$ of the High Courts Act, and 
under claus s 28, 29 of the Letters Patent, 
to stay proceedings, when action, under s. 
476 of the Code of Criminal Procedure, is 
taken by a Court subject to its powers of 
superintendence. Where a Court, in a 
Civil suit, finds a document to be a forgery 
and, while an appeal against its decision is 
pending, takes proceedings in the Criminal 
Courts under s. 476 of the Code of Criminal 
Prreedure, the High Court will direct fur¬ 
ther proceedings in the Criminal Court to 
be stayed, if, on a consideration of the 
circumstances, it is satisfied that such pro¬ 
ceedings are oppressive and will prevent 
the party from conducting his appeal. In 
THB Matter of thr Petition of Ram 
Prasad Hazra, iB.L.R., F.B., 426). dis¬ 
tinguished.— Jogiah V. Empbror I. L. R., 
31 Mad. 510. 

Cheating— 

1. Cheating —Concealment of Mortgage.] 
The vendee-defendant in a suit for pre¬ 
emption compromised the suit, the plaintiff 
agreeing to pay a certain sum in cash, and 
to discharge certain incumbrances on the 
property in suit. It was subsequently dis- 
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Cheating (conid.)^ 

covered that the vendee had, after bis pur¬ 
chase, but before suit, mortgaged the pro¬ 
perty which was the subject of the suit for 
pre-emption : Held that the vendee could 
not, on account merely of his omission to 
disclose the existence of this subsequent 
mortgage, be held guilty of the offence of 
cheating.—G endan Lal r. Abdul A21Z 
Khan, I. L. R., 27 All. 302. 

2. Cheating— Concealment by him to 
disclose incumbrances created by him sub¬ 
sequently to his purchase, Liability of Vendee 
of immoveable property for."] The vendor 
of immoveable property cannot be convict¬ 
ed of cheating because he omits to mention 
that there is an incumbrance on the pro¬ 
perty, unless it is shown either that he was 
asked by the vendee whether the property 
was incumbered, and said it was not, or 
that he sold the property on the representa¬ 
tion that it was unincumbered. Horsfall 

V. Thomas (31 L J., Ex., 323) referred to. 
—Emperor v. Bishan Das, I. L. R., 27 
All. 561. 

3. CwzKTMiQ—Cheating by personation^ 
Penal Code {Act XLV. of t86o), ss. 415, 4ig 
^Personation — Minors^ On an application 
by the kurta of a joint Hindu family, in his 
representative character, to withdraw certain 
surplus sale-proceeds standing to their credit 
in the Treasury, the Collector directed him 
either to file a power of attorney or to cause 
all the other members to appear and admit 
his authority to sign on their behalf. They 
all appeared in person before the sherista- 
dar, except two minorS: who were personat¬ 
ed by other persons, and signed receipts 
for the money and caused the personators 
to sign in the names of the minors. There¬ 
upon the Collector, after inspecting the 
signatures issued a bill in their favour for 
the amount due, which they withdrew: 
Held that upon the facts the offence of 
cheating was not made out. Reg. v. Long- 
hurst unreported. In re Loothy Besua, 11 

W. R Cr 24 referred to.— Baburam Rai 
V. Emperor, I. L. R., 3a Cal. 775. 

4. Cheating— Penal Code (Ad XLV. of 
i860), ss. 415, 420^Deception—~Dishonesty 

Wron^ul loss”—•‘Wrongful gain.”"] 
The accused by making a false representa¬ 
tion that he was an employee of the Cal¬ 
cutta Municipal Corporation obtained Ru¬ 
pees ten as subscription from the Health 
Officer of that Corporation towards the 
funds of a charitable society. The money 
was duly made over by the accused to the 
charity, but he was subsequently charged 
with the ofience of ‘ cheating’ and was con¬ 
victed under s. 420 of the Penal Code, and 
sentenced to rigorous imprisonment and 
fine: Held that the conviction and sen- 

jr 


Cheating {contd.)-^ 

tence should be set aside, there being no 
such deception in this case as to cause 
“ wrongful loss ” or “ wrongful gain."— 
Ashutosh Mallick V. Emperor, I. L. R., 
33 Cal. so. 

5. Cheating — Evidence—Obtaining by 
false representation money as pretended 
security for appointment to office — Admis¬ 
sibility of proof of previous and subsequent 
similar but unconnected transactions as evi¬ 
dence of dishonest intention on the occasion 
in question—Part of a systematic series of 
similar fraudtdent transactions —Evidence 
Act (I, of 1872), ss. 14, Expl. (i), Ulus, (o) ; 
IS, Ulus, (a)'} On a charge (against the 
accused of cheating by falsely representing 
that he was the devoan of an estate and 
could procure for the complainant appoint¬ 
ment to the vacant post of manager to the 
estate, and thereby obtaining a sum of 
money as a pretended security deposit, 
evidence of instances of similar but uncon¬ 
nected transactions with other persons, be¬ 
fore and after the date of the offence charg¬ 
ed, is admissible, under ss. 14 and 15 of 
the Evidence Act, not to establish the 
factum of the offence but to prove that the 
transaction in issue was one of a systematic 
series of frauds, and that the intention of 
the accused on the particular occasion in 
question was dishonest and fraudulent. 
Explanation (i)and Ulus, (o) to s. 14 of 
the Evidence Act render facts showing the 
existence of a state of mind relevant only 
if they establish that such state of mind 
existed in reference to the particular matter 
in issue. S- 15 is an application of the 
general rule laid down in s. 14, and the 
words of the section as well as of Ulus, {a) 
show that it is not necessary that all the 
acts should form parts of one transaction, 
but that they should be parts of a series of 
similar occurrences. Reg. v. Holt, Bell C. 
C. 280, discussed and distinguished. Queen 
v. Francis, L R. 2 C. C. R. 128, Reg. v, 
Rhodes, [1899! 1 Q. B. 77, Reg. v. Ollis, 
[1900] 3 Q. B. 758. Rexv. Wyatt, [1904] 
I K. B. 188, Rex V. Bond, [1906] 2 K. B. 
389, Makin v Ati.-Gen.for Neta South Wales, 
[1894] A. C. 57, and Queen-Empress v. 
Vajiram, I. L. R., 16 Bom. 414, followed. 
— Emperor v. Drbendra Prosad, I. L, R., 
36 Cal. 573. 

6. Cheating —The firm of P and K ad¬ 
vanced money to I for the purpose of pur¬ 
chasing rice from outlying hats, whence it 
was to be shipped and delivered at the 
firm’s place of business. The arrangement 
was that I would take the profit, but repay 
the amount advanced with interest and a 
commission of one anna per maund of rice 
sold. /, however, did not send any rice. 
From the evidence, it appeared that I made 

[Cr. Digr.-4.] 


18 


DIGEST OF CRIMINAL GASES, 


Cheating {contd .)— 

sOfT.e attempts to purchase rice within the 
time within which he was to deliver the 
rice. Heldihzi, under such circumstances, 
the mere fact, that he expended some money 
out of the amount advanced, was not suffi* 
cient in itself to prove that the intention of 
the accused, when he received the morey 
from the complainants' firm, was dishonest, 
or that he obtained the money on fraudu* 
lent misrepresentation of facts. The case is 
one of breach of contract, ard no charge 
under s 420 of the Penal Code can be sus* 
tained. — Dbputv Legal Rbmbmhrancrr 
V IjJATULLA KaZI, IO C. W. N IOO5. 

Chittagong Hill Tracts— 

Chittagong Hill Tracts —Appeal from 
conviction of offencet committed rvithiu— 
^urisdiction of High Court to hear such 
appeal—Chittagong Act *XXn. of i860}, s. 
j—Penol Code (Act XLV. of 18^0}, ss. 379 , 
^57.3 There is no jurisdiction in the High 
Court to hear appeals in respect of senten¬ 
ces passed on conviction of offences com¬ 
mitted within the disiricts known as the 
Chittagong Hill Tracts -Quf.pn-Emprpss 
t». SoNAi Much, I. L. R., 27 Cal. 654. 

City of Bombay Municipal Act ( 111 . 
of 1888)— 

City op Bombay Municipal Act (Bombay 
Act hi. of 1888), S. 30$—Municipal Com¬ 
missioner — Notice, disobedience of—Private 
streets—‘Levelling and draining of — Liahi- 
lity of ovoners of several premises—Owners 
of building sites—Buildings constructed by 
lessees on the sites—Premises, what are— 
Construction of statutes.'^ The owner of a 
large plot of land sub-divided it into a 
number of building sites, which he arranged 
on either side of a private street which was 
projected to run through the plot. Those 
building sites were let to lessees (of whom 
the applicant was one) for a period of thirty 
years ; at the end of the period the lessee 
was to remove the building put up by him 
unless the lessor purchased it. Under the 
terms of the lease the lessee was to contri¬ 
bute rateably to the expenses of making, 
repairing, etc., all ways, roads, etc. The 
applicant was one of those lessees. He 
built a house upon one of those sites, and 
let it to tenants from whom he received 
rent. The Municipal Commissioner of 
Bombay issued a notice to the applicant, 
under s. 305 of the City of Bombay Muni¬ 
cipal Act (Bombay Act III. of 1888), calling 
upon him to level, metal, drain and 1 ight 
the public street in front of his building. 
The applicant failed to comply with the 
notice, for which he was prosecuted under 
s. 471 of the City of Bombay Municipal 
Act, 1888. He contended that he was not 
the owner of the premises within the mean* 


City of Bombay Municipal Act ( 111 . 

of 1888) {contd .)— 

ing of s. 305 of the Act. The Magistrate 
overruled the contention and convicted him. 
Held, that the mere owner of the land who 
had let it out under a building scheme for 
building purposes was not the owner of the 
proper*y, because the property contem¬ 
plated by s. 305 necessarily embraced build¬ 
ings, whether erected or to be erected ; and 
the legislature regarded him as the owner 
of the premises who had the right to receive 
rert in respect of that property. The word 
" premises ” occurring in s. 305 of the City 
of Bombay Mnnicipal Act (Bombay Act III. 
of 1888) must be presumed to have been 
used by the legislature in its bgal sense, as 
referring to the particular kind of property 
which forms the subject-matier of the group 
of immediately preceding sections of the 
Act. That group (ss. 302—307) has refer- 
cnce to streets made for the use of buildings 
or building sites. The dominant idea run- 
nirg through the ss 302—304 is that of 
buildings either erected or projected That 
is the kind of properly dealt with in what 
has gore before s. 305 ; and therefore that 
is its " prwmissa y It is a primary rule of 
interpretation that a word having a popular 
meaning ought to be construed in that sense. 
One exception to that rule is that, unless 
there is something to the contrary in the 
context, words of known legal import are to 
be considered as having been used in their 
technical sense, where the law has attached 
that sense to them.— Emprror v Ram- 
CHANDRA Bhaskar Mantri, 34 Bom. 593. 

City Municipal Act ^Madras) III. of 

1904- 

City Municipal Aot (Madras), III. of 
1904,88. 121, 125, 17a AND Right of 

appeal—Scope of section, assessment, finality 
of order of, when no objection made vttthin 
j5 days'] Petilioner’s name appeared in 
the classification made under s. lai, Madras 
City Municipal Act of 1904, and he was 
served with a notice to pay profession tax 
under s. 125 of the Act. He did not pay 
the tax nor did he apply for revision within 
fifteen days of the notice;—//cW, that under 
s. 177 the assessment was final and that no 
appeal lay. Profession tax is a matter 
within the scope of s. 172. The first clause 
of s. 172 of the Act of 1904 is wider than 
the corresponding clause of s. 190 of Act I. 
of 1884. S. 172 of the Act of 1904 must 
be construed to mean that all complaints 
against any tax or toll leviable under Part 
IV. and all applications for revision in re¬ 
spect of any such (ax or toll are cognisable 
by the President and two Commissioners. 
It should not be read so as to limit the 
complaints and'the applications for revision 
as to the question of classification. Muthu* 
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City Mnnicipal Act (Madras) III. of 

1904 {contd .)— 

SAWMY Ayyar, J , in Davies V. President of 
the Madras Municipal Commission. [(1891) 
I. L. R., 14 Mad. 140 at 144], not follow¬ 
ed. Municipal Council of Cocanada v The 
Standard Life Assurance Company, [(1901) 
I, L. R., 24 Mad. 205J, distinguished.— 

VEBRARAGHAVaLU V. ThR PrBSIDRNT OF 

THE Corporation of Madras, 34 Mad. 130. 


City Police Act (Madras) ( 111 . of 

1888)— 

City Police Act (Madras), { 111 . of 1888), 

5.75 —Arrack shop is a place of public re¬ 
sort" •within section.'] The public have a 
right, under the terms of the license grant¬ 
ed to arrack shopkeepers, to resort to such 
shops and such shops are places of public 
resort within the meaning of s. 75 of the 
Madras City Police Act III. of 1888.—The 
Crown Prosecutor v Moonoosamy, 33 
Mad. 83- 

Cognizance of Case — 

Cognizance of Cask— Criminal Proce‘ 
dure Code {Act V. of 1898), s. 190 (/) (r)— 
Issue of •aarrani—‘Incompetency when Ma¬ 
gistrate interested as Collector.] The De¬ 
puty Commissioner of Palamow, as Col¬ 
lector representing the Court of Wards, 
was the proprietor of a certain share in 
a bazar which was leased to one C. On 
informations received, he ordered the issue 
of warrant against C and some others, 
charging them under ss. 4^5* 4^8 of the 
Penal Code and for abetment, for altering 
the lease. Held that the jurisdiction to 
arrest in cases in which a Magistrate acts 
on information, requires, for its founda¬ 
tion. knowledge of the fact of an offence 
having been committed, and theJlMagis- 
trate is bound to disclose the informa¬ 
tion, private or otherwise on which he 
acts and issues warrant. S. 190, Criminal 
Procedure Code, does not relieve him from 
recording the information though it may 
not compel him to disclose the source of 
his information. In the Matter of Suren- 

dra Nath Ray (5 B. L R. 274) and, 
In the Matter of Mohesh Chunder Banerji 
(13 W. R. Cr. I) referred to. also 

that in such a case as Collector, the 
Deputy Commissioner was directly in¬ 
terested in the matter, and it was not 
open to him as Magistrate to act on the 
information lodged to him as Collector, 
thereby making himself practically a Judge 
in his own case,— ‘Thakur Pbrshad Singh 
V. The Emperor, jo C. W. N. 775. 

Coin Offence— 

1. Coin Counterfeiting Queen’s 

Coin—Penal Code {Act XLV. of 1860). 
s. 232—Removing rings from coins used 
as ornaments and restoring the same to 


Coin Offence {contd.)— 

circulation.] It is not an offence under 
s 232 of the Indian Penal Code to remove 
the ring from a coin which has been used 
to form part of a necklace or other orna¬ 
ment, and to work up the face of the 
coin where the ring has been, it not being 
shown that any material part of the coin 
has at any time been removed— King- 
Emperor V. Muhammad Husain, I. D. 
R., 23 All. 420. 

2. Coin Offence —Murshidabad Rupees'] 
Murshidabad rupees stand on tbc same 
footing as Farrukhabad rupees, and fall 
within illustration {e) to s. 230 of the 
Penal Code, these rupees having been 
stamped and issued by the authority of 
the Government of India, or at least of 
the Government of a Presidency, and 
issued as money under the authority of 
the Government of India, as were Far¬ 
rukhabad rupees. They are therefore 
••Queen’s coin"’ within the meaning of 
the section. It is the duty of every subor¬ 
dinate Court, where it finds a decision of 
the High Court to which it is subordinate 
applicable to a case before it, to follow 
such decision without question.— Emperor 

V . Deni I L. R , 28 All. 62. 

3. Coin Offence — Shahjahan's Coin.] 
Where the offence charged consisted of 
selling or pawning, as genuine gold mohars 
of the reign of Shahjahan, silver rupees 
of that reign which had been gilt or in 
some way covered over with gold, it was 
h Id that the offence would be that of 
cheating, and not that of uttering false 
coin. A gold mohar of the reign of 
Shahjahan cannot be deemed 10 be '• coin” 
within the meaning of s. 230 of the Indian 
Penal Code, as it is not used for the time 
being as money. Regina v. BapuYadav 

(,i Bom. H. C. Rep. >7^) 

Queen v. Kunj Beharee ($ N.*W* P* H. C. 
Rep. 187) distinguished.— Emperor v, 
Khushali, I L. R , 29 All. 14*- 


Commitment— 

1. Commitment— Cmwma/ Procedure 
Code s. 2/5.3 There is nothing to prevent 
a Sessions Court fron trying a person 
accused of an offence not triable exclusive^ 
ly by a Court of Session and duly com¬ 
mitted to it for trial. When a commit- 
ment is duly made by a competent Ma¬ 
gistrate, it can be set aside by the High 
Court only. The Sessions Judge has no 
power to set it aside, and direct the Magis¬ 
trate to try the case himself.— Bheema, 
In re^ 16 M. E. J S^S* 

2. Commitment ^Criminal Procedure 
Code. ss. 215. 436. 489—Jurisdiction of 
Sessions Judge to order commitment—Re¬ 
vision by High Court.] S. 2 IS of theCri- 
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Comrtiftmeiit icontd. )— 

minal Procedure Code refers only to a 
commitment actually made. It is open 
to the High Court to consider whether 
the Sessions Judge has or has not exercised 
a proper Judicial discretion under s. 436 
of the Criminal Procedure Code, in 
setting aside a Magistrate’s order of dis* 
charge and ordering commitment of the 
accused. For this purpose, the High 
Court may consider the facts as well as 
the questions of law involved. But the 
High Court will exercise this power only 
where it is manifest that the Sessions 
Judge's order was improper, as, for in¬ 
stance, where there was no evidence to 
prove the offence charged or where it is 
clear that the Court would not act on 
the evidence. — Muthiah Pillai, In re, 
16 M. L. J. 529. I 

3. Commitment— f<wc.] A ' 
commitment u.ider ss. 352, 447 of the 
Penal Code is illegal and should be 
quashed on the ground that it is a sum¬ 
mons case, and there is no warrant for 
such commitment, and that the maxi¬ 
mum punishment under each offence is 
one which the Magistrate can inflict.— 
Kinq-Empbror V. Dharam Singh, 3 A. 
L. J. 14. 

4. Commitment— CWm/rtf?/ Procedure 

Code (Act V. of t8g8), 337, 339— Pardon 

— Withdraroal of pardon and commitment 
for trial—‘Procedure R was charged with 

having committed the offence of dacoity 
with others. In consequence of a confes¬ 
sional statement made by R, pardon was 
tendered to him by the Stationary Sub- 
Magistrate under the Disirict Magistrate's 
order. R was subsequently examined as 
a witness for the prosecution at a prelimi¬ 
nary enquiry into the dacoity held by the 
Magistrate under Chapter XVIIl. of the 
Code of Criminal Procedure, but he re¬ 
tracted his former statement (which, he 
said, had been made in consequence of 
police torture), and asserted that he knew 
nothing about the dacoity. The dacoity 
case came on for trial in the Sessions 
Court, but R was not called as a witness, 
and, in the end, the persons charged were 
acquitted. Upon the subsequent appli¬ 
cation of the police, the District Magis¬ 
trate withdrew the pardon which had been 
tendered to R, on the ground that the 
latter had withdrawn and contradicted his 
Brst statement. R was in due course 
charged before the same Sub-Magistrate 
with having been one of the dacoits, and 
was committed for trial. Held, that the 
commitment was legal. The words " in 
the case," which occur in 9. 337 (2) of 
the Code of Criminal Procedure include 
a preliminary enquiry, and do not refer 


Commitment {contd .)— 

to the trial alone. If there is reason to 
believe that a person to whom pardon 
has been tendered will give false evidence, 
there is no duty on the prosecution to 
put him forward as a witness. Pardon 
conditionally granted may be at once with¬ 
drawn as soon as good faith has been 
broken, and good faith ,i3 broken if the 
witness does not disclose the truth to 
the Magistrate. The proper authority 
to withdraw a pardon is the authority 
which granted it. Queen-Empress v. 
Manick Chandra Sarkar (I. L. R., 24 Cal. 

492) followed. Semble, that when pardon 
is revoked, no steps should be taken 
against the person who so forfeits it until 
after the trial of the other accused is 
over; and that his trial should then pro¬ 
ceed de novo. Queen-Empress v. Brij 
Narain Man ( 1 . L. R., 20 All. 529) and 
Queen Empress v. Bhau (I. L. R., 23 Bom. 

493) 1 considered.—Q ubbn-Emprbss 

Ramasami, I. L. R., 24 Mad. 321. 

5. Commitment —Accused person unable 
to understand proceedings in Court-^Com- 
mitment of—‘Report by Magistrate of such 
proceedings to High Court^Poroer of High 
Court to pais final orders on such report—‘ 
Discretion of High Court to order Sessions 
trial to be held—Criminal Procedure Code 
{Act V. of l8g8), ss.34t, 471—Penal Code 
{Act XLV. of i86q), *,302,] An accused 
person, who had been for some time con¬ 
fined in a lunatic asylum, was tried and 
committed to the Sessions by a Deputy 
Magistrate on a charge of murder. The 
accused was deaf and dumb, and could not 
be made to understand the proceedings 
which had been taken. On the proceedings 
being forwarded to the High Court under 
s. 341 of the Criminal Procedure Code, it 
was held that the law does not contemplate 
that the Sessions trial should necessarily 
take place. That it is discretional with the 
High Court on a commitment made to 
order the Sessions trial to be held, and the 
High Court must consider whether any 
benefit would be likely to result, especially 
to the accused, by such trial. The High 
Court in this case, having come to the 
conclusion that no benefit would be likely to 
result to the accused by his being tried by 
the Court of Session, found that the accused 
was guilty of the alleged murder, but that 
he was, by reason of unsoundness of mind, 
not responsible for his action, and directed 
him to be kept in the District Jail to await 
the orders of Government.— Qubbn-Em- 
PRESS SoMiR Bowra, I. L. R., 27 Cal. 
368. 

6. Commitment — Accused — Improper 
discharge of—Poxoer of Sessions fudge and 
' District Magistrate to order commitmentf 


Aoce«ion Na_ 
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Commitment {contd.)— 
instead of directing fresh enquiry—Code of 
Criminal Procedure {Act V, of iSgS), ss. 20Q, 

307, 436, 437, 532.] Under s 436 cf the 
Code of Criminal Procedure in cases exclu- 

sivcly triable by the Court of Session, the 
Sessions Judge and District Magistrate have 
co-ordinate powers to order a commitment 
upon the evidence already taken, instead of 
directing a fresh enquiry by the inferior 
Court, which has improperly discharged 
the accused. Queen-Empress v. Krishna 
Bhat ll. L. R.. 10 Bom. 319) referred to.— 
QubRN-EMPRESS SURBNDRA NaTH SaR- 
KAR, I. L. R., 28 Cal. 397. 

7 Commitment— of the accused 
to cross-examine the prosecution saitnesses, 
and to produce defence evidence before com- 
mitment^Power of Magistrate to commit at 
any stage of the case~^furisdiction of the 
High Court, as a Court of Revision, to quash 
a commitment made to it in its Original 
Criminal Jurisdiction—Ciminal Procedure 
Code {Act V. of tSgB), ss. 208, 215 and 347-'] 

S, 347 of the Criminal Procedure Code can¬ 
not be read as subject to s. 208, so as to 
render it imperative on a Magistrate, after 
he has decided to commit the case to the 
Sessions, to allow the accused to cross 
examine the prosecution witnesses and to 
call witnesses in his defence. Where, 
therefore, the accused did not cross-examine 
the prosecution witnesses immediately after 
their examination-in-chief, but applied to 
the Magistrate, after the close of the pro¬ 
secution, to cross-examine them and to 
examine defence witnesses; Held, that the 
Magistrate was justified under s, 347 in 
committing the case without the cross- 
examination of the prosecution witnesses 
and the examination of the witnesses for 
the defence. In re Clive Durant, Ratanlal's 
unreported Cr. Ca p. 975. followed. Queen- 
Empress V. Ahmad, I. L. R., 20 All. 2641 
Emperor v. Muhammad Hadi, 1 . L. R.,26 
AlU 177. dissented from. Queen-Empress 
V. Sagal Samba Sajao, I L. R., 2i Cal. 642, 
distinguished. Queere .—Whether the High 
Court, in its Appellate and Revisional 
Jurisdiction, has power to quash a com* 
mitment made to the Court in its Original 
Criminal Jurisdiction.— Phanindra Nath 
Mitra V. Emperor, I. L. R., 36 Cal. 48. 

Common Gaming Houses- 

Common Gaming House —Gambling 
Act (Bombay Act IV. of 1887), sections 4, 5, 
7-^Jamatkhana of the Borah community.'] 
Held, that in order to constitute an offence 
under s. 4 of the Bombay Prevention of 
Gambling Act (Bombay Act IV. of 1887^, 
of keeping a common gaming house, it is 
necessary to show, in the first place, that the 
person charged with that offence is the 
owner, or occupier, or a person “ having 


Common Gaming House {contd) 

the use” of the place alleged to be kept 
as a common gaming house. It is not 
sufficient to show that the accused used 
the place in question for the purpose ot 
gaming there. - Emperor v Walia Musaji, 

I. L. R., 29 Bom. 226. 

Compensation— . . , „ j 

1. Compensation — Criminal Procedure 

Code, s. 250 — Vexatious complaint.] In a 
case, the Magistrate ordered for the pay* 
ment of compensation to the accused stating 
that the prosecution evidence was highly 
unsatisfactory and that upon the written 
statement and documents, he had no hesita¬ 
tion in saying that the case was vexatious. 
There was no criticism of the incidents 
involved in it nor any reason why he 
thought the case to be vexatious Held 
that the order was bad.— Amjad Ali v. 
Ashraf Ali, 10 C. W. N. 544- 

2. Compensation to accused—O rrfe;* 
of compensation made in a separate pro¬ 
ceeding after and not in the order of dis¬ 
charge—Legality of the proceeding- Criminal 
Procedure Code (Act V. of l8f8), s, 250 P^ov ) 
(b).] S. 250 of the Criminal Procedure 
Code requires that before a Magistrate 
makes it a ground for discharging an ac- 
cused that the complaint was frivolous and 
vexatious he shall hear the complainant on 
that aspect of the case, and unless he does 
so the order of compensation is without 
jurisdiction and that, order awarding com* 
pensation must be contained in the order 
of discharge or acquittal and not passed 

in a Separate proceeding after the accused 

has been discharged or acquitted. In the 
Matter of the complaint of Safdar Hussain, 
1 . L. R., 25 All. 31S followed.— Haru 
Tanti. V. Satish Roy, I. L. R., 38 Cal. 302. 

3. Compensation — Ciminal Procedure 
Code, S5. 203, 250—Dismissal of complaint.] 
Compensation under s. 250 of the Criminal 
Proceduie Code can be awarded only when 
the accused is discharged or acquitted after 
trial. The dismissal of a complaint under 
S.203 would not justify the award of com¬ 
pensation. Even if the accused is present 
at an enquiry under s. 202 and the com¬ 
plaint is dismissed under s. 203 as false, no 
compensation should be awarded.-H urpal 

V Manku, 3 P. R- 1906Cr.; 85 P. L. K., 
1906. 

4. Compensation — Appellate 
power of—Criminal Procedure Code (Act V. 
of iSgS), s, 250—Consequential on incidental 
orderf] An Appellate Court has no power 
to order compensation under s. 250 ol the 
Crimnal Procedure Code.— Mehi Singh v. 
Manqal Khandu, I. L. R., 39 Cal. 157. 

5. Compensation — Criminal Procedure 
Code (Act V. of 1898), 5. zso—AppUcaivm 
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Compensation {conid .)— 

for an order that a person should give secu¬ 
rity to keep the peace—Refusal of application 
—’Compensation under s 2S0 of Criminal 
Procedure Code (Act V.of To justify 

the application of s. 250, a person must be 
accused before a Magistrate of an offence 
triable by a Magistrate. A applied to a Ma* 
gistrate of the First Class to order B to 
give security to keep the peace (s. 107, 
Criminal Procedure Code, 1898) The Ma¬ 
gistrate after inquiring into the matter dis¬ 
charged B under s. 119 of the Criminal 
Procedure Code, and directed A to pay B 
Rs. 50 as compensation under s. 250 of the 
Code. Held that the award of compen¬ 
sation was illegal. The institution of 
proceedings under s. 107 of the Criminal 
Procedure Code was not an accusation of an 
offence triable by a Magistrate within the 
meaning of s. 250 of the Code, Queen- 
Empress v. Lakhpat (I. L. R , 15 All. 365) 
followed.— In re Govind Hanmant, I. L 
R., 25 Bom. 48. 

6 . Compensation — Crrmimi/ Procedure 
Code (Act V. of i8g8), s, 250 — Frivolous or 
vexatious accusations—Case instituted on 
“ information given to a Magistrate "— In¬ 
formation to a Village Magistrate—Dis¬ 
charge of accused—Order awarding com¬ 
pensation—Validity."] A Village Magistrate 
is not a Magistrate within the meaning of s. 
250 of the Code of Criminal Procedure ; and 
where a case has been instituted in conse¬ 
quence of a complaint made to a Village 
Magistrate, who sent a report to the police, 
who submitted a charge-sheet, the person 
who complained to the Village Magistrate 
cannot be ordered, under s, 250, to pay com¬ 
pensation to the accused if the latter are 
discharged. —King-Empbror v . Thammana 
Rbddi, I. L. R., 25 Mad. 667. 

7. Compensation — CWmirta/ Procedure 
Code (Act V. of iSgHJ, ss. 4 (h) 2S0—Com¬ 
plaint—Report of Police-officer—Complaint 
by a Police officer in a non.cognizable case 
"^talse complaint.] There is no section in 
the Criminal Procedure Code which empow- 
ers a Police-officer to make, of his own 
motion, any report to a Magistrate in a 
non-cognizable case; hence, where he files a 
formal complaint in such a case, he cannot 
be said to ' make a report’ and his com¬ 
plaint falls within the definition of ' com- 
plaint * in 8. 4 (A) of the Criminal Procedure 
Code, 1898. Where a Police-officer appears 
before a Magistrate and makes a formal 
complaint of a nor.-cognizable offence, which 
is found to be false, the Magistrate can 
order him, under s. 250 of the Criminal 
Procedure Code, to pay compensation to 
the accused.— King Emperor v . Sada, 
I* L. R., 26 Bom. 150. 


Compensation {contd .)— 

8. Compensation — Criminal Procedure 
Code, s 2$0—Frivolous accusation—Award 
of compensation to accusedSuch award to 
be made by the order of discharge or acquit¬ 
tal and not by a separate order.] When a 
Magistrate, on finding a complaint to bo fri¬ 
volous or vexatious, thinks it right to award 
compensation to the complainant, he must 
do so by his order of discharge or acquittal. 
Where a Magistrate made such an order in 
a separate proceeding after the accused had 
been discharged, it was held that his order 
was not merely irregular but without juris¬ 
diction,— Sapdar Husain —In the Mat¬ 
ter OP THB complaint OP, 1 . L. R., 25 All. 

3 * 5 ' 

9. Compensation—O rrfer of payment of 
compensation and imprisonment in default 
of stub payments—Legality of such order— 
Compensation recoverable as fine—Code of 
Criminal Procedure (Act V. of 18^), ss. 
aso. 3S6, 387. 388, j 5 p.] A Magistrate 
passed an order under s. 250 of the Code of 
Criminal Procedure directing the complain¬ 
ant to pay compensation in a certain sum, 
and he further directed that if the compen¬ 
sation is not realized within eight days, the 
complainant shall undergo 30 days’ simple 
imprisonment." Held that the order was 
contrary to s. 250 of the Code of Criminal 
Procedure. That section directs " compen¬ 
sation shall be recoverable as if it were a 
fine," and s. 386 and the following sections 
of the Code direct by what means a fine 
shall be recovered. These sections would, 
therefore, be applicable for realization of 
the money ordered to be paid as compen¬ 
sation. But in rtgard to an order of im¬ 
prisonment in such a case. s. 250, proviso 

I (a), declares that "if the compensation 
cannot be recovered, simple imprisonment 
! may be awarded for such term not exceed¬ 
ing 30 days.” The alternative (imprison¬ 
ment. therefore can only be awarded if com¬ 
pensation cannot be recovered.— Lal Mah¬ 
mud Shaik V. Satcowri Biswas, I L. R., 
a8 Cal. 164 

10. Compensation—CW mtfia/ Procedure 
Code (Act V. of lSg8), s. 250—False case- 
imprisonment in default of payment of com- 
pensation—Summary proceeding — Convic. 
tion of offence under Penal Code (Act XLV. 
of i86oJt s. 2JI.] It is only if the compen¬ 
sation ordered to be paid under s. 250 provi¬ 
so (a) of the Code of Criminal Procedure 
cannot be recovered that imprisonment can 
be awarded ; therefore an order of imprison¬ 
ment passed before any attempt is made to¬ 
wards recovery of the sum ordered to bo 
paid as compensation is bad, S. 250 of 
that Code does not comtcmplate that com¬ 
pensation shall be awarded because a case is 
found to be false, but where the Magistrate 


digest of criminal gases. 


2S 


Compensation {contd.)— 
is satisfied that the accusation is frivolous 
and vexatious. The words “ fnvolous and 
vexatious ” in that section indicate an ac 
cusation merely for the purpose of annoy¬ 
ance, not an accusation of an offence which 
is absolutely false. The conviction by a 
Magistrate of a person of an offence under 
s. 211 of the Penal Code in a summary pro- 
ceeding is improper — PaRSI Hajra d. 
Bandhi Dhanuk. 1 L. R., a8 Cal. 251. 


11 . CoMPENSAT ION— 

sal of complaint as false, vexatious and ma- 
licious^False charge v)ith intent to 
^Prosecution — Criminil Procedure Code 

(Act V. of 1898), s 250—Penal Code (Act 
XLV. of i860), s. 2//.] Where in a crimi¬ 
nal trial it is found by the Magistrate that, 
owing to the previous relations between the 
principals of the complainant and the ac¬ 
cused, the complaint made was both false 
and malicious and made with some delibera¬ 
tion, and that the complainant, with 
to cause injury to the accused, instituted 
criminal proceedings against him, knowing 
that there was no just and lawful ground for 
such proceedings. Held, that it was a case 
in which proceedings under s 
Penal Code should have been instituted 
against the complainant, and that the 
Magistrate in passing an order under s 
250 of the Criminal Procedure vode direct^ 
ing the complainant to pay compensation 
to the accused, did not exercise a proper 
discretion.— Kina Karmakar v. Prbo Nath 
Dutt, I L. R., 29 Cal. 479. 

13 CojiPHNSATiON—Cnmutaf Pcocedure 

Code. ss. 250, 423(0 (d)—Frivolous com^ 

plaint— Compensation^Appeal — Powers of 

appellate Court.-] Held that an appellate 
Court is not empowered to grant compen¬ 
sation under s. 250 of the Code of Criminal 
Procedure, in view of the express terms of 
s. 250 “ Magistrate by whom the case is 

heard.” S. 423(1) 

confer such power.—B alli Pandby v. Chit- 

TAN, !• L. R-, a8 All. 625 ; A. L. J. 3 ®** 

13. Compbnsation — Notice^ to accused 
person necessary before order in his favour 
c.in he set aside,] An order by a Magistrate 
directing payment of compensation to the 
accused ought not to be set aside on app^l 
without notice to the accused. It will also 
be safer to give notice to the officer appoint¬ 
ed by the Local Government referred to in 
s. 422 of the Code of Criminal Procedure.-^ 
Empbror Palaniappavblan, I. L. R., 29 
Mad. 187. 

14. CowziiS\TlOii'~^Demolition—‘Epide¬ 
mic Diseases Act (III. of iSg?) 4 / 'fiords 
■■ done or intended to be done” meaning of— 
Plague Regulation A, cl. 2, 4.] _ The words 
“ done or intended to be done ” in Epidemic 


Compensation {contdi )— 

Diseases Act, 1897, s. 4. not in^clude 
omissions. Jolliffe v. Wallasey Local Board, 

9 C. P 162, explained and distinguished. 
A Magistrate who omits to pay adequate 
compensation in respect of property de¬ 
molished under the Act is personally liable 
and an action will lie against him m respect 
thereof even though he m^y have acted in 
his administrative capacity as Chairman of 
the Calcutta Corporation under clause 2 of 
Plague Regulation A (2) CalcuHa Gaeette, 
1900. part I. page 1144. The Magistrates 
decision as to the amourt of compensation 
to be accorded is not final and can be re¬ 
viewed by the Courts.— Ram Lall Mistry 
V. R. T. Grbbr. 1 . L. R., 31 Cal 829. 


Complaint— ^ ^ . 

I. Complaint—C n'mtna/ Procedure Code 
(Act V. of 1898). s. 203-’Procedure—Dis¬ 
missal of Complaint-Subsequent complaint 
arising out of the same matter.] When a 
competent tribunal has dismissed acorn- 
plaint. another tribunal of exactly the same 
powers cannot re open the same matter on a 
complaint made to it. Nilratan Sen v. Jo- 
gesk Chundra Bhutiacharjee (I. L. R., 23 
Cal. 983) and Komal Chandra Pal v. Gour- 
chand Audhikari ( 1 . L. R., 24 Cal 286) foK 
lowed. Queen^Empress v Puran (I. L. R 1 
9 AD. 8S) and Queen^ Empress v. Umedan 
(Weekly Notes, 1895. P- 86 ) referred to.— 
Qubbn-Emprbss V. Adam Khan, I. L. R., 

22 All. 106. 

2. Com PLA 1 NT— Withdrawal of— Crimi¬ 
nal procedure Code (Act V. of 1898), s, 
248—Withdrawal of complaint—" Com¬ 
plainant.”] A complaint having been 
made to the police, the latter caused charges 
to be preferred under si. 143 and 5^4 
Penal Code against certain accused. The 
person who had complained to the police 
subsequently filed a petition praying the 
Second-class Magistrate to withdraw the 
charges under s. 248 of the Criminal Pro¬ 
cedure Code. The Magistrate permitted 
the withdrawal, and directed the accused to 
be set at liberty. Held that the order was 
bad, there being no ” complainant” m the 
case and that consequently the Magistrate, 
in purporting to act under. 248, had ex¬ 
ceeded his powers.—Q uebn-Empress v. 

Chbnchayya, 1 . L. R.» 23 Mad. 626. 

3. Complaint— CnWrta/ Procedure Code 
(Act V. of 1898), s 203—Disinissal of com¬ 
plaint—Refusal by Magistrate to take cog. 
nisance of case—Subsequent trial by him.] 
A complaint was laid in the Court of a 
Town Magistrate, charging certain persons 
with having committed offences 
Registration Act. The Town 
dismissed the complaint on the ground tha» 
sanction, which he deemed to be necessary, 
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Complaint {contd .)— 

had not been obtained. The complainant 
obtained sanction, and thereupon the Town 
Magistrate proceeded with the case and 
convicted the accused. On appeal, the 
Deputy Magistrate, while agreeing that the 
accused were guilty, reversed the conviction 
on the ground that inasmuch as the Town 
Magistrate had once thrown out the com¬ 
plaint under s. 203 of the Code of Criminal 
Procedure, he could not subsequently enter¬ 
tain it. On the case being referred to the 
High Court for orders : Held, that ihough 
in form, the Town Magistrate’s order pur¬ 
ported to dismiss the complaint under s. 
203, in substance it refused to take cogniz¬ 
ance of the offence on the ground that 
sanction was necessary and had not been ob¬ 
tained ; and that the acquittal must be set 
aside.— Qubbn-Emprbss V. Kuniyil Raru, 

I. L. R., 24 Mad. 337. 

4. Complaint— of complaint 

by Distfici Magistrate—Absence of com¬ 
plainant^ Revival of. and further inquiry 
into, case by same Magistrate^Reviesv — 
Code of Criminal Procedure (Act V. of 
i 8 g 8 ), ss. 359 . 369. 437 -] Complainant 

filed a complaint under ss. 341, 323, 

447, and 426 of the Penal Code The 
District Magistrate, after recording the 
statements of the complainant, ordered ] 
the issue of a summons to the accused 
returnable on the 19th April. On that 
day the complainant was absent when 
the case was called on. The District Ma¬ 
gistrate dismissed the case under s. 259 of 
the Code of Criminal Procedure. Subse¬ 
quently on the application of the complain 
ant, the District Magistrate revived the 
case, and made it over to an Honorary 
Magistrate for trial. Held that the terms 
of s. 369 of the Code of Criminal Pro- 
cedure must be read as controlled by s. 437 
of that Code. S. 437 does not limit the 
power of a District Magistrate to make, or 
order a Subordinate Magistrate to make, 
further inquiry into a case in which an 
order of dismissal or discharge may have 
been passed by a Subordinate Magistrate. 
There is no bar to a District Magistr.*)te 
making further inquiry into a case in which 
such order may have been passed by him¬ 
self.— Bidhu Chandalini V , Mati Sheikh 
Mondal, I. L. R., 28 Cal. 102. 

5. Complaint—D ismiss^/ of complaint^ 
Discharge of accused — Re-arrest of accused 
without previous order of discharge being 
set asidt-^Code of Criminal Proceditre {Act 
V, of iSgR), ss. 252, 253. 403, 436 and 437^ 
Indian Post Office Act (VI. of 1898), s. 52.] 
There is no express provision in the Code 
of Criminal Procedure to the effect that the 
dismissal of a complaint shall be a bar to 
a fresh complaint being entertained so long 


Complaint {contd.)^ 

as the order of dismissal remains unre- 
versed. An accused person was arrested 
on the charge of having stolen a registered 
letter from the Post Office, and was brought 
up before a Bench of Presidency Magis¬ 
trates, charged with offences under s. 381 
of the Penal Code and s, 52 of the Post 
Office Act, 189S He was discharged on 
the same day, the Bench considering the 
evidence insufficient- Subsequently the 
accused was re-arrested on substantially the 
same charge, and was committed by the 
Chief Pre.sidency Magistrate for trial upon 
further and fresh evidence. Upon an 
application by the accused to have the order 
of commitment discharged on the ground 
that the Chief Presidency Magistrate had 
no jurisdiction to make the commitment, 
as the previous order of discharge had riot 
been set aside. Held, that the commitment 
was good. NilratanSens Jogesh Chundra 
lihuttacharjee (I, L. R., 23 Cal. 983) dis¬ 
tinguished ; Grish Chunder Roy v. Dwarka 
Dass Agatwallah (I. L. R., 24 Cal. 528) 
dissented from ; Opoorba Kumar Sett v. 
Prohad Kumary Dassi (l C. W. N. 49) fol¬ 
lowed.— Qubbn-Emprbss V. Dolbgobind 
Dass, I. L. R.. 28 Cal. 211. 

6. Complaint — Summary trial— Com¬ 

plaint disclosing facts constituting offence 
of a grater nature-^Process, issue of—Trial 
for minor offences — Magistrates, Juris¬ 

diction of—Illegality—Criminal Procedure 
Code (Act V.oft89SJ,s. 260."] Where the 
complaint stated that the accused with a 
large number of other persons armed with 
swords and other deadly weapons came 
upon the complainant’s land, threatened 
him, and, in spite of his remonstrances, 
cut his paddy, and the Magistrate in ex¬ 
amining the complainant recorded merely 
the fact that the complainant stated that 
his paddy had been cut by the accused, and 
thereupon tried the accused summarily and 
convicted them under ss. 143 and 379 of 
the Penal Code. Held, that as the petition 
of complaint disclosed the commission of 
a much more serious offence than the of¬ 
fences for which the Magistrate had held a 
summary trial, and the examination of the 
complainant, which had not been properly 
recorded, did not show that such offence 
had not been committed, the Magistrate 
had acted without jurisdiction, and it was 
ordered that he should hold a regular 
trial— Bishu Shaik v. Sabbr Mollah, I. 
L. R., 29 Cal. 409. 

7. Complaint— to Police—Re¬ 
port by polict'—Case ordered to be entered ess 
true by Mogistrate — Judicial enquiry— 
Right of complainant to be cjramined and to 
have his case tried— Criminal Procedure 
Code (Act V. of jSqSJ, ss, 173, 200, and 
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Complaint (contd.)-^ 

202 .] The complainant lodged information 
with the police charging certain persons 
with assault and with forcibly carrying ott 
grain. The complait t was investigated and 
a report made to the Sub-Divisional Officer, 
who ordered the case to be entered true, 
recording the offence under s. 147 oi the 
Penal Code. He, however, declined to order 
a judicial inquiry because, in his opinmn, 
there was no chance of a conviction. 1 he 
District Magistrate subsequently on an ap- 
plication by the complainant ordered a judi-^ 
cial inquiry by a Subordinate Magistrate, 
but on receipt of his report he declined to 
interfere in the matter; //eW, that the com¬ 
plainant was entitled to be examined under 
s 200 of the Criminal Procedure Code, and 
as his complaint had already been recorded 
as true, he was entitled to a process against 
the accused and for the attendance of his 
witnesses. — Kuldip Sahai Budhan 
Mahton, I. L. R , 29 Cal 410. 

8. Complaint — Rape-^Adultery —Com 
mitial of accused on charge of rape-Addi¬ 
tion by Sessions Judge of charge of adultery 
^Criminal Procedure Code (Act V. of 

ss igg, 227, and 238—Penal Code (Act 
XLV. of i860), ss 370 and 497 -'] Before a 
criminal charge of adultery can be prefened, 
a formal complaint of that offence must be 
instituted in the manner provided by s. 199 
of the Criminal Procedure Code, fhere. 
fore, where an accused person was commit¬ 
ted to the Sessions to stand his trial on a 
charge preferred by a husband of rape under 
s. 376 of the Penal Code and the Sessions 
Judge at the trial added a charge of adultery 
under s. 497, and acquitted the accused un¬ 
der s. 376, but convicted him of adultery un¬ 
der s. 497 5 Held, that the Sessions judge 
had acted without jurisdiction. The fact that 
the husband appeared as a witness in the 
prosecution of the offence of tape cannot be 
regarded as amounting to the institution of 
a complaint for adultery. Empress v. Kallu 
( 1 . L. R., 5 All. 233) followed.— Chbmon 
Garo V. Emperor, I- L R., 29 Cal. 415. 

9. Complaint— sev¬ 
eral persons — Proceedings, institution of, 
against one—Conviction—Refusal by Ma¬ 
gistrate to proceed against oiner persons 
accused—Dismissal of complaint—Further 
enquiry— Notice—Criminal Procedure Code 

{Act V. of i8g8), ss. 203 and 437-1 A com¬ 
plaint was made to a Magistrate charging 
several persons with the commission of an 
offence. The Magistrate instituted pro¬ 
ceedings only against one of them, and after 
his conviction refused to issue processes 
against the others. On application by the 
complainant the Sessions Judge under s. 437 
of the Criminal Procedure Code directed a 
further inquiry into the matter without no* 


Compiaint {co7itd.)— 

tice to the other persons accused. Meld, 

that the refusal by the Magistrate to issue 

processes was an order of dismissal of the 
complaint within the meaning of s. 203 01 

the Code in regard to which a 
quiry could be made. Held, further, that 
it is not necessary that notice should issue 
to a person accused of an offence before an 
order can be properly passed under s. 437 

of the Criminal Procedure Code directing 

a further inquiry into a matter which has 

terminated in the summary ^smissal of a 

complaint under s. 203 of the Code in the 
absence of any person excepting the com¬ 
plainant. Hari Dass Sanyal 'f. Sarxtulla, 

(I. L. R., 15 Cal. 608) discussed.—G irish 
Chunder Ghose V . Emperor, I. L R-t 29 
Cal 457 - 

10. Complaint— meaning 
of—Prosecution for adultery ^ or^ enticing 
away a married rooman—Criminal 

dure Code (Act V. of 1898). ss. 4 ,/l- (\J< 
7001 The word “complaint,’ referred to 
in s. i9Qoflhe Code of Criminal Proce- 
dure means a “complaint,” as defined by 
s. 4. cl. (h) of that Code. Jatra Shekh v. 

Reazat Shekh, I. L. R., 20 Cal. 483. distin¬ 
guished —Tara Prosad Laha v. Emperor, 

I. L. R., 30 Cal. 910. 

II. Complaint — Criminal Procedure 
Code, 5. 203— Dismissal of complaint under 
$. 203, no bar to Magistrate's rehearing 
complaint.'] On a reference by the Sessions 

Judge as to whether it was competent to a 

Magistrate, after dismissing a complaint 
under s. 203 of the Code of Criminal Pro¬ 
cedure, to rehear the complaint, when such 
order of dismissal had not been set aside 
by a higher Court; Held (Subrahmania 

Ayyar and Davis, JJ . dissenting) that the 
dismissal of a complaint under s. 203 ot 
the Criminal Procedure Code does not 
operate as a bar to the rehearing of the 
complaint by the same Magistrate, even 
when such order of dismissal has not been 
set aside by a competent authority. Ma¬ 
homed Abdul Mennan v. Pa>xduranga (I. L. 
R.. 28 Mad. 256) dissented Uomi Dwaraka 
Nath V. Beni Madhab (I. L. R., 28 Cal. 
652); Mir Ahwad v. Mahomed Askart 
L R., 29 Cal. 726) approved and followed. 
Per Sir Arnold White, C.J.—The power 

to enquire into an offence must be "eld to 

exist in a Magistrate until something has 

occurred to divest the Magistrate of this 
jurisdiction. An order under s. 203 of the 
Code of Criminal Procedure is not a judg- 
ment to which the provisions of s. 369 will 
annlv The principle of autrefois acquit 
w'^^not apply as tLre is no trial when the 
complaint is dismissed under s. 203 of the 
Code of Criminal Procedure. ^P'®": 
sions of ss. 147, 400, 2 .S and 210 of the 

[Cr. Dig,-5.] 
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Complaint (contd .)— 

Code of Criminal Procedure of 1872 com* 
pared with the corresponding ss. 203, 403, 
253, 242 of the present Code. The altera¬ 
tions in the present Code in regard to the 
sections under consideration were merely 
drafting alterations and were not intended 
to effect and did not effect any alteration in 
the law as laid down by the old Code. Per 
Benson, J.—The decisions in Queen^Em- 
press V. Adam Khan (I. L. R., 22 All. 106. ; 
Nilratan Sen v. Jogesh Chundra Bhuita- 
charjee, ( 1 . L. R., 23 Cal 983), and Maho- 
tried Abdul Mennan v. Panduranga Roi*} 
(I. L. R., 28 Mad. 255), do not apply, as in 
those cases it was not the same but a differ¬ 
ent Magistrate who proceeded to rehear the 
coroplaint. There is no bar under the Code 
to the complaint being reheard unless the 
proceedings have reached such a stage of 
finality that an acquittal or an order operat¬ 
ing as such under the Code is recorded. 
Per Moorb. J.—The maxim nemo bis vexari 
has no application to an order under s. 203 
of the Code of Criminal Procedure, though 
it may be a good argument, where an accu¬ 
sed has been discharged under ss. 253, 259 
of the Code. Per Subrahmama Ayyar, J.— 
Although the technical doctrine of autrefois 
acquit will apply only to acquittals, the 
principle underlying such doctrine, that a 
person should not, in respect of an offence, 
be in jeopardy of prosecution more than 
once, applies to cases where the prosecution 
failed to reach the stage of acquittal without 
any fault on the part of the accused, unless 
its application is precluded by the provi¬ 
sions of the Code Acquittal in common 
law means an acquittal after verdict or sen¬ 
tence. The Legislature having bv ss. 333. 
494, 248 of the Code of Ciiminal Procedure 
given the term a wider significance, the ex¬ 
planation to s. 403 was intended to guard 
against the term being applied to cases 
where the plea of autrefois acquit was not 
technically applicable and not to bar the 
applicition of the aforesaid analogous prin¬ 
ciple where justice required it. There being 
thus no legal provision to the contrary, an 
order dismissing a complaint or discharg¬ 
ing the accused, mu<t, on the above prin¬ 
ciple, operate as a bar to further enquiry 
into the same matter as long as such order 
remains in force. Orders under ss. 203, 
253, 259 of the Code of Criminal Procedure 
stand on the same footing as regards the 
application of this doctrine There is no 
inherei*t power in a Magistrate to revise 
his own order of dismissal or discharge.— 
Empbror V. Chinna Kmiappa Goundpn, 
I. L. R., 29 Mad. 126; 15 M. L. J. 79; F. B. 

12. Complaint — Mogistrate^ Complaint 
to Magistrate in charge of/he sadar — Re¬ 
ference of complaint to another Magistrate 


Complaint {contd.)— 

for inquiry and report—yurtsdiction of 
latter to direct prosecution of the com- 
plainant before dismissal of the complaint 
— “ yudiciat proceedings ”—Criminal Pro¬ 
cedure Code (Act V. of tSgS), ss. 4 (m) 
and s. 476.^ Where a complaint was 
lodged before the Senior Deputy Magis¬ 
trate in charge of the sadar, who referred 
it to a junior Deputy Magistrate " for 
inquiry and report.” and the latter, after, 

: taking evidence, drew up a proceeding 
under s. 476 against the complainant, and 
submitted a report to the former Magis- 
i trate, upon which he dismissed the com- 
I plaint the next day.—//e/ti, that the pro- 
iceeding before the Junior Deputy Magis¬ 
trate was a “ Judicial proceeding” within 
s. 4 {nt), and that he had jurisdiction 
under s 476 cf the Criminal Procedure 
Code to direct the prosecution of the 
complainant for an offence under s. 2ii 
of the Penal Code committed before him.— 
Kanchan Gorki v. Ram Kishun Mundul, 

1 . L. R , 36 Cal. 72. 

13 - Complaint —Dismissal of first com¬ 
plaint—Second complaint the same facts 
by different person^ One M filed a com¬ 
plaint before the Magistrate for wrongfully 
taking away her daughter. This complaint 
was dismissed. The husbard of the said 
girl next filed ant thcr complaint on the 
same facts but charging the accused of 
different offe. ccs. Held that the Magis¬ 
trate was n.>t competent to dismiss the 
second complaint on the ground of the 
dismissal of the first. He had jurisdiction 
and was bcund to entertain the second 
complaint and deal it according to law.— 
King Emprror v. Mbhhrban Hossbin, 3 
A. L. J. 562. 

14 Complain T—Sttmwo«s, Issue of — 
Complaint on information.'] Where a peti¬ 
tion of complaint refers to facts obtained 
from information, the Court should, be¬ 
fore issuing summons, satisfy itself upon 
proper materials that a case has been 
made out for issuing summons.— Thakur 
Prosad Singh v. Kmpkror, 10 C. \V. 
N 1090. 

15 - Complaint — Criminal Procedure 
Code, s 200.3 When a Deputy Magistrate 
authorized to receive petitions of com¬ 
plaints, received ihe petition and recorded 
the sworn statements of the petitioner as 
required by s 200 of the Criminal pro¬ 
cedure Code but instead of himself passing 
an order either dismissing the complaint 
or issuing summonses on the accused, sub¬ 
mitted the matter to the District Magis- 
trate, it wa-> held that he ac ed in con¬ 
travention of the law. The order of the 
District M^g'strate regarding a particular 
class of cases, directing the Deputy Ma- 
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Complaint (confd.)— 

gistrate not to pass orders, but to submit 
them to him for orderj is clearly illegal. 
It was improper tor a Magistrate lo pass 
an order dismissing a complaint, from 
his private room and without giving the 
complainant or his nleader an opportunity 
of being heard.— Fani Bhushan Baner* 
jsB V. F. E. Kbmp, io C. W. N. io 85 . 

l6. Complaint — Oistnisial of complaint 
by Subordinate Magistrate—Refusal by 
District Magistrate to order further *«• 
quiry’—Re'.ival of complaint after suck 
refus'd—Criminal Procedure Code (Act V. 
of i 8 g 3 ), ss. 203 and 437."] A Subordinate 
Magistrate who has dismissed a complaint 
under s, 203 of the Code, is competent 
to revive it notwithstanding that the Dis> 
trict Magistrate has refused to order a 
further inquiry in the matter on applica* 
tion made to him for Ihit purpose.— 
Jyotindra Nath Daw v. Hhm Chandra 
Daw, I. L. R., 36 Cal. 415. 

Compoundable Offence— 

1. Compoundable Opfence — Agreement 
to stifle a prosecution’—Compounding a non- 
compoundable offence^Agreement as de¬ 
fence in a civil action—Suit for wrongful 
confinement—Contract Act (IX. of 1872), 
s 23.] The plaintiff sued the defendant 
in damages for wrongful arrest and con¬ 
finement. The defence pleaded an agree> 
ment whereby the parties had agreed to 
settle their differences in consideration of 
compounding some criminal charges, one 
of which was not by law compoundable 
and which were then pending between 
the parties in a Criminal Court. The 
Lower Appellate Court held that the 
plaintiff was prevented from bringing the 
action bv reason of the agreement. On 
appeal —held that the object of the agree¬ 
ment being to satifla a prosecution was 
bad in law, and that the agreement, there¬ 
fore, could not be set up as a defence in 
a Court of law.— Dalsukhram v. Charles 
DbBrbton, I. L. R., 28 Bora. 326. 

2. Compoundable Opprsce— Conviction 
set aside on appeal—Re trial ordered —Com’ 
pounding in re-trial.] The conviction in 
a compoundable case was set aside on 
appeal and re-trial ordered. Nell that 
there was nothing to prevent the parties 
from compounding the case after the order, 
of re-trial and permission of the Court was 
not necessary for the same.— Umrai v. 
Makbulan, 3 A. L. J. 523. 

Confession— 

I. Confession— Act ( 1 . of 

1872J, s. 30—Confession by one of several 
persons jointly tried for the same offence — 
Plea of guilty by pe''son so confessing— 
Criminal Procedure Code (Act V. of i8g8), 


Confession (contdf )— 

s. 271 — Discretion to continue trial after 
plea of guilty.] The trial of an accused 
person does not necessarily end if he 
pleads guilty. Under s. 271 of the Cri¬ 
minal Procedure Code, where an accused 
pleads guilty. “ the plea shall be record¬ 
ed," and the accused “may be con¬ 
victed" thereon; but evidence may be 
taken in sessions cases as if the plea 
had bee.n one of “not guilty," and the 
case decided upon the whole of the evi¬ 
dence including the accused’s plea. When 
such a procedure is adopted, the trial 
does not terminate with the plea of guilty, 
and therefore a confession by the person 
so pleading may be taken into considera¬ 
tion under s. 30 of the Evidence Act 
(1 of 1872) as against any other person 
who is being jointly tried with him for 
the same offence. A trial does not strictly 
end until the accused has been either 
convicted or acquitted or discharged.— 
Queen-Empress v. Chinna Pavuchi, I. 
L. R., 2j Mad. 151. 

2. Confession—— 
Thumb impression—General Clauses Act 
(X. of i8g7) $ 3 ct. (^i)—Criminal Pro¬ 
cedure Code (Act V. of i8g8) s. 164.] A 
thumb-mark affixed to a confession by an 
accused able to write his name is not a 
“signature" within the meaning of s. 3 
cl. (52) of the General Clauses Act or 
s. 164 of the Criminal Procedure Code.— 
Sadananda Pal v. Emperor, I. L. R., 32 
Cal. 550. 

3. Confession— trial — Plea of 
guilty by co-accused —Acceptances of pica by 
the Court and removal of co-accused from 
the dock —Trial of remaining prisoner alone 
—Admissibility of confess'on of co-accused 
against prisoner on trial—Evidence Act (I. 
of 1872) s. 30 ] Where a Co accused pleads 
guilty, and the Court has accepted the plea 
and directed his removal from dock, and 
the trial proceeds against the remaining 
prisoner alone, a confession by the former 
is not admisssible under s. 30 of the Indian 
Evidence Act, 1872, against the latter. 
Queen-Empress v. Pahuji, (I L R. 19 Bom. 
195) approved. — Emperor v. Kbramat 
Sirdar, I. L. R., 38 Cal. 446. 

4. Confession — Admissibility of state¬ 
ment alleging, whether truly or not, that it 
was not voluntary—Evidence Act (I. of 
1872) s. 24.] A statement in writing by the 
accused, which contains an allegation from 
which it is to be inferred that the statement 
of which it forms a part was not made 
voluntarily, is inadmissible.— Emperor v, 

Taranath Roy Chowdhry, I. L. R., 37 
Cal. 735. 
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Confinement in Stocks— 

Confinement in Stocks —Regulation 
XI, of i8i6, s. lo^Confinement of Native 
Christian in stocks—Legality of order,'] By 
s. loof Regulation XL of 1816, heads of 
villages are given summary powers of 
punishment in cases of a trivial nature, such 
as using abusive language^ and if the 
offenders “ shall be of any of the lower 
castes of the people on whom it may not 
be improper to inflict so degrading a 
punishment,” they may be put in the 
stocks. A person who was a Mala, or 
Hindu pariah, by birth, and who had be¬ 
come a convert to Christianity, was con¬ 
victed of having used abusive language and 
sentenced to two hours’ confinement in 
the stocks under the said regulation. His 
profession was that of a weaver, but he, 
in fact, worked as a cooly. On the ques¬ 
tion of the legality of the sentence being 
referred to the High Court: Held that, to 
render a person liable to confinement in 
the stocks under the regulation, there 
must be a concurrence of two circum¬ 
stances, via., (i) he must be a person 
belonging to one of the lower castes of the 
people, and (a) he must be a person on 
whom from his social standing or other¬ 
wise it may not be improper to inflict so 
degrading a punishment. That the test is 
not what is the offender's creed, but what 
is his caste. Semble, that a person who 
has changed his creed but continues to 
belong to his caste may be within the pur¬ 
view of the regulation if the caste is of the 
nature therein referred t', but if he aban¬ 
dons his caste he cannot longer be said 
to ” belong to one of the lower caster of the 
people ” and punishment by confinement in 
the stocks would no longer be legal. The 
Queen v. Nabi (I. L. R., 6 Mad. 247) dis¬ 
cussed.— Rattigadu V. Konda Rbddi. I. L. 
R., 24 Mad. 271. 

Conflscation— 

1. Confiscation — 

^Printing Press—‘Instrument used for the 
commission of offence—Disposal of Property 
—Criminal Procedure Code (Act V. of 
IS98J, s. 5/7—Penal Code (Act XLV. of 
i860), ss. 62, 124A.] The first part of 
*. 5*7 of the Criminal Procedure Code 
refers to cases of offences relating to pro¬ 
perty or documents, e.g,, where the Court 
directs, as in cases of theft or criminal mis- 
appropriation or offences of a similar des¬ 
cription, that the property stolen or mis¬ 
appropriated be restored to its owner. The 
words “ which has been used for the com¬ 
mission of any offence *’ refer to cases of 
the same nature, i.e., to instruments like 
guns or swords produced in Court. A 
printing press cannot be said to have been 
used for the commission of sedition, in- 


Confiscation (contd.)— 

asmuch as the offence consists in the pub¬ 
lication, and not the printing, the press 
being only a remote instrument.— Abinash 
Chandra Bhattacharjrb v. Empbror, 

I. L. R., 34 Cal. 986. 

2. Confiscation —A, the proprietor of 
large ancestral and other estates at Benares, 
died, leaving a widow and four sons. 
Shortly after A’s death, three of the 
brothers became implicated in a rebellion 
against the State. The fourth brother, then 
a minor, was not concerned in the rebel¬ 
lion. At the suppression of the rebellion. 
Government issued proclamations for the 
parties severally to appear and answer the 
charges against them; but they absconded : 
the Government thereupon, acting under 
the provisions of Bengal Reg. XI. of 1796, 
confiscated the whole of their property, in¬ 
cluding the ancestral property, formerly 
held by A. Held, 00 appeal, that such con¬ 
fiscation was regular, and within the mean¬ 
ing of the Regulation, but that the act of 
Government, which divested the three sons 
of their right and interest in the estates, 
did not affect the rights of the fourth son, 
who was entitled to his share in all the 
ancestral estates of A, taken by the Govern¬ 
ment, under the forfeiture ; andalso, 
that the forfeiture did not affect the rights 
of A s widow, and that she was entitl^ to 
maintenance, out of the whole of the estate 
that was ancestral. — Mussamat Golab 
Koonwar V. Thb Collbctor op Bbnarbs, 
4 M. I A. 246. 

Conspiracy to wage war— 

1. Conspiracy to wage war —Penal 
Code (Act XLV. of i860), s, 1 2 JA—Whether 
persons charged with one Conspiracy, can 
be found guilty of different Conspiracies— 
charge of Conspiracy — Acquittal, effect of— 
Whether person acquitted can be charged 
“with same offence as part of a Conspiracy- 
Discharge, effect of—Accomplice—Corrobora¬ 
tion — Vcrijicaiion Proceedings, whether 
corroboration of accomplice or Confession- 
Confession, relevancy of, against Co accused 
—Evidence Act (I. ofiS72') s. 30—Retracted 
Confession, unreliability of.] Where the 
accused were charged with conspiracy with 
persons “known and unknown’* :—/7cW, 
that if the persons were “ known,” they 
should be named in the charge. Where a 
person has been tried for a specific offence 
and acquitted, and he is subsequently charg¬ 
ed with conspiracy of which that offence is 
alleged to form a part i—Held, that an 
acquittal is conclusive \ and it would be a 
very dangerous principle to regard a judg¬ 
ment of not guilty as not fully establish¬ 
ing the innocence of the person to whom 
it relates. Rex v, Plummer^ [1902] a K. B. 


DIGEST OF CRIMINAL CASES. 


29 


Conspiracy to wage war {contd.)-^ 

339, referred to. The course of not making 
completed offences the subject of a separate 
trial, but of throwing them into a case of 
conspiracy, though lawful, is not to be 
commended. Before the testimony of an 
accomplice can be acted on, it must be 
corroborated in material particulars. There 
must be corroboration not only as to the 
crime, but also as to the identity of each 
one of the accused. This is no technical 
rule, but one founded on long judicial 
experience. For a conspiracy to wage war, 
no act or illegal omission is necessary; 
the agreement of two or more will suffice. 
While admissions, which include confes¬ 
sions, are by s. 21 of the Evidence Act, 
1872, declared relevant and may be 
proved as against the persons making them, 
all that s. 30 of the Evidence Act provides 
is that the Court may take them into con¬ 
sideration as against other persons. This 
distinction of language is significant, and 
shows that the Court can only treat a con¬ 
fession as lending assurance to other evi¬ 
dence against a co-accused, and a conviction 
on the confession of a co-accused alone 
would be bad in law. Moreover, under 
s. 30, that only can be taken into con* 
sideration which is a confession in the true 
sense of the term, so that to place any 
reliance on a retracted confession, against 
a co-accused would be most unsafe. Vasin 
V. Emperor^ I. L. R , 28 Cal. 689, referred 
to. Verification proceedings do not add 
any value to an approver’s evidence or to 
confessions, and cannot be regarded as 
corroboration. A discharge is not binding 
on the Court, for it is no*, equivalent to an 
acquittal. Still a discharge means that the 
Magistrate, after taking the evidence, found 
that there were not sufficient grounds for 
committing the accused for trial, A re¬ 
tracted confession cannot ordinarily lake 
the place of legal proof. Where several 
persons are charged with the same cons¬ 
piracy, it is a legal impossibility that some 
should be found guilty of one conspiracy 
and some of another, and any accused not 
shown to be a member of that conspiracy 
is entitled to demand an acquittal.— Em* 
PBROR Lalit Mohan Chuckbrbutty 
AND others, I. L. R., 38 Cal. 559. 

2. Conspiracy to wags war—C o«/ef- 
sion of conspirator made to a Magistrate 
after arrest-^Admissilnlity of the confes- 
Sion against a co-conspirator jointly tried 
faith him^Evidentiary value of such con- 
fessioH'^Evidence Act ( 1 . of 1872) ss. 10 
30 ~Penal Code (Act XLV. of i860) 
s. 121A.'] A confession by a conspirator 
rnade to a Magistrate after arrest dis¬ 
closing the existence of a conspiracy, its 
objects and the names of its members, is 


Conspiracy to wage war (contd.)--^ 

not admissible, under s. 10 of the Evi¬ 
dence Act, against the co-conspirators 
jointly tried with him, but only under 
s. 30 of the Act. S. 10 is intended to 
make as evidence communications between 
different conspirators while the conspiracy 
is going on with reference to the carrying 
out of the conspiracy. The confession of 
a co-accused was not intended to be put 
on the same footing as a communication 
passing between conspirators or between 
conspirators and other persons with re¬ 
ference to the conspiracy. The evidentiary 
value of such a confession, under s. 30, 
is not higher than that of the statement 
of an accomplice, and it cannot be acted 
upon unless corroborated by independent 
testimony implicating the accused in the 
design with which they are charged.— 
Emperor v. Abani Bhushan Chucker- 
BUTTY, I. L. R., 38 Cal. 169. 

Construction— 

Construction —The 21st Geo. III., c. 70, 
s. 24'\ Protecting Provincial Magistrates 
in India from actions for any wrong or 
injury done by them in the exercise of 
their Judicial offices, does not confer 
unlimited protection, but places them on 
the same footing as those of English Courts 
of a similar jurisdiction, and only gives 
them an exerrption from liability when 
acting bona fide in cases in which they 
have mistakenly acted without jurisdic¬ 
tion.— Caldbr V. Halket, 2 M. 1 . A. 293. 

Construction of Statutes— 

Construction of Statutes— 

City Police Act (Bom. Act IV, of igo2), 
ss. 12, 16, /(?.] In construing an expres¬ 
sion of doubtful import occurring in a 
statute, the Court may well have regard 
to considerations outside the language of 
the Act.— Emperor v. Atmaram, I. L R., 
31 Bom. 480. 

Contempt of Court — 

I. Contempt of Court— Code 
(Act KLV. of i860), s. 174—Non-attendance 
on service of summons—Appearance by 
mukhtar—Criminal Procedure Code (Act 
V. of 1898), s. 205.] In a summons-case, 
on the day fixed for trial, an appearance 
was made on behalf of an accused person 
by his mukhtar, who asked the Magistrate 
under s. 205 of the Criminal Procedure 
Code (Act V, of 1898) to dispense with 
the personal attendance of the accused. 
The Magistrate, however, regarding the 
non-attendance of the accused as a contempt 
of Court, called upon him to show cause 
why he should not be prosecuted under 
s. 174 of the Penal Code for non-attendance 
on service of summons. Held that the 
accused did make an appearance, though 
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Contempt of Court {contd .)— 

not a personal appearance, on service of 
summons ; but (hat he did not personally 
attend should not under tbe circumstances 
have been regarded as an offence unler 
s. 174 of the Penal Code.— Durga Das 
Rakimt V. Umbsh Chundra Ssn, 1 . L. 
R., 27 Cal. 985. 

2. Contempt op Court— Critirian of 
Judge—Language used in criticism ‘zehich 
strikes at the root of all respect for the 
Court.] Any act done or writing published, 
calculated to bring a Court or a |udge 
of the Court into contempt or to lower 
his authority, or to obstruct or interlerc 
with due course of justice or the lawful 
process of the Court is a contempt of 
Court. Judges and Court are alike open 
to criticism, and if reasonable argument 
or expostulation is offered against any 
judicial act as contrary to law or the public 
good, it is not a contempt of Court, ^eg. 
V. Gray, (2 Q. B. 36; followed.—/n re 
Narasinha Chintaman Kblkar, I. L. R, 
33 Bom 240. 

Contradictory Statements— 

Contradictory Stat8Mhnts—P eryary— 
Power of the Hi^h Court to interfere in 
reviiional jurisdiction’^Criminal Procedure 
Code {Act V. of i8g8\, ss. .fjs. 410~-lndian 
Penal Code {Act XLV. of 1860J, s. /9J.j 
In the esse of perjury arising out of 
contradictory statements the Court dealing 
with them should not convict unless fully 
satisfied that the statements are from every 
point of view irreconcilable, and if the 
contradiction consists in two statements 
opposed to each other as 10 matters of 
inference or opinion on which a man may 
take one view at one time and a contrary 
view at another, there can be no perjury, 
unless on oath he has stated facts on 
which his first statement was based and 
then denied those facts on oath on a subse¬ 
quent occasion —Emfrror v. Bankatram 
Lachiram, I. L. R., a8 Bom. 533. 

Conviction— 

Couw\CT\ou—Conviction of an offence 
without specific charge—Misdirections to the 
jury.] If the accused are charged with 
an offence under s. 304 or with one under 
s. 325, they may be convicted of ao offence 
under s. 323 of the Penal Code, though 
no charge under that section has been 
drawn up against them. But when they are 
charged with those offences alleged to have 
been committed by another person in the 
course of a riot, i.e., when they are charged 
under ss. 147 and 304 and 325 combined 
with s 149 of the Penal Code and the 
commission of the riot is disbelieved, they 
should not be convicted of the offence 
under s. 323 in respect of their indiviiual 


Conviction {contd.)-^ 

acts with which they are not charged and 
which are not imputed to them in the 
Judge’s charge to the Jury, The omission 
by the Judge in his charge to the Jury to 
mention the fact of the original witnesses 
named in the first information having been 
abandoned by the prosecution, of two of 
them having given evidence for the de¬ 
fence, and of the witnesses actually exa* 
mined for the prosecution being entirely 
new witnesses, is a sufficient misdirection 
to justify the setting aside of the con* 
viclion.— Dasarath Mandal v. Empbrcr, 

I L. R., 34 Cal. 325. 

Coroner— 

CORONBR— Inquisition by 
Commitment—Presidency Magistrate, povaer 
of, to enquire into a case committed 
by Coroner—Discharge or acquittal by 
Presidency Magistrate, effect of—Bail- 
Coroners' Act {JV. of 1871) ss 24, 25, 26, 27, 
2Q—Prisoner's Act {III. of igoo),s. f/—Cri* 
minal Procedure Code {Act V. of i8g8) ss. 
213, 214, 2t5, 477, 478, 498 ] An in¬ 
quisition drawn up by the Coroner of Cal¬ 
cutta under the Coroners' Act against an 
accused person, although it may have the 
cflect of a valid commitment upon which 
the High Court in the exercise of its Ori¬ 
ginal Criminal Jurisdiction may act, has not 
that effect until it has been accepted by the 
High Court, and the Officers of the Crown 
have drawn up a charge in accordance with 
it. Such a commitment by the Coroner 
does not of itself oust the jurisdiction of a 
Presidency Magistrate to inquire into, 
commit or try the case; and until the High 
Court has accepted such commitment, any 
order of acquittal or discharge made by 
such Magistrate in the case will be operative 
subject to the discretion of the High Court 
whether it should take action upon the in¬ 
quisition of the Coroner as an effective 
commitment. Queen-Empress v. Mahomed 
Rajudin,{\. L. R. 16 Bom. 159.) referred to. 
After a Coroner has drawn up an inquisition 
against a person and committed him to 
prison, the High Court alone is empowered 
to release such person on bail.— EmpiroR 
V. JOGESHWAR Passi, I. L. R., 31 Cal. 1, 

Cotton-Qambling— 

COTTON OAMBLING- “ Gambling" and 
Wagering/' distinction between—Calcutta 
Police Act {Beng. Ilf. of 1866 as amended 
by Beng. Act III. of /5p7), s. 44—Common 
gaming house—Instruments of gaming— 
Cotton-gambling not a game of contest.] 
Betting must always be on an uncertain 
event, and betting in itself apart from 
stakes being laid on a particular game or 
I instrument of gaming in a public place, is 
not penal. Playing with cards, dice or 
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Cotton Gambling {contd.)— 

money is penal if done in a public place. 
The offence as created by the Calcutta 
Police Act is a purely technical one, and 
nothing has ever been done on this side of 
India to include any form of betting or 
wagering without instruments in the offence, 
except in the single case of rain-gambling 
without a machine ; and in order to include 
this, extraordinary legislation has had to be 
undertaken to make the books and regis* 
ters in which rain gambling wagers are 
entered and all other documents containing 
evidence of such wagers instruments of 
gaming. Gaming is playing at any game, 
sport, pastime or exercise, lawful or unlaw¬ 
ful, for money or any other valuable thing 
which is staked on the result of the game, 
which is to be lost o" won according 
to the success or failure of »he person who 
has staked. Reg. v. Ashton I. EL. & BL. 
2 ? 6 , Lockwood V. Cooper, [1903] 2 K. B, 
428, referred to Wagering which includes 
betring is making a contract on an unas¬ 
certained event past or futnre {in which the 
parties have no pecuniary Interest other 
than that created by the contract) by which 
the parties are to gain or lose according as 
the uncertainty is determined one w<jy or 
the other. Carlill v. The Carbolic Smoke 
Boll Co., [1892] a Q. B. 484, referred to. 
Cotton gambling is ’‘betting'* pure and 
simple. Hari Singh v. Jadu Nandan 
Singh, I. L. R., 31 Cal. 542; 8 C. W. N. 
458. referred to. Ram Pratap Nbmani v. 
Empbror, I. L. R., 39 Cal, 96S. 

Court Fees Act (Vll. of 1870L 

1. CoURT-PRBS Act s. ^\-^Summary in¬ 
quiry into on offence punishable under the 
Workman's Breach of Contract Act—Court- 

fee on petition of complaint—Liability of 
the workman to poy.'\ An offence under 
the Workman's Breach of Contract Act 
(XIII. of 1859) cannot be tried summarily. 
A penal enactment must be construed 
strictly. The proceedings of the Magis¬ 
trate, under the Act, up to and inclusive of 
the passing by him of an order for either 
the repayment of the advance or perfor¬ 
mance of the contract do not constitute a 
trial for any offence as deffned in the Cri¬ 
minal Procedure Code. 

In a proceeding under the Workman's 
Compensation Act where the workman 
admits the advance and repays the same it 
IS not competent to the Magistrate to make 
him pay to the complainant the Court-fee 
paid On the petition of complaint.—E m* 
PHROR Dhondu. I. L. R., 33 Bom. 22. 

2. Court PBKs Act (VII. op 1870), s. 31 

r• petition of complaint — 

Ltob tuy of the workman to pay ^Workman’s 
Breach of Contract Act {Kill, of i8SQ), ss. 
fi 2 -J In a proceeding under the Work 


Court Fees Act (contd.)— 

man’s Compensation Act where the work* 
man admits ihe advance and repays the 
same it is not competent to the Magistrate 
to make him pay to the complainant the 
Court fee paid on the petiti.n of com¬ 
plaint.— Empsror V. Dhondu, I. L. R., 33 
Bom. 22. 

3. Court- Fees Act (VII. of 1870), s. 3 r 
— Power of Appellate Couft to set aside 
order under $. j; of Court Fees Act.] An 
order under section 31 of the Court Fees 
Act directing the accused who was con¬ 
victed of a non-cognizable offence to repay 
to the complainant the fee paid by him on 
the complaint is not part of the sentence 
passed on the accused for the offence. On 
appeal against such conviction it is noi 
competent to the Appellate Court to set 
aside the order under section 3t of the 
Court Fees Act — Emperor v Maddipatla 
SuBBARAYunu, I. L, R, 31 Mad. 547. 

Court— 

"Court," meaning o?— 0 fence brought 
un.ier the notice of ihe Court in the course 
of a judicial proceeding—Proceeding in- 
s'ituted by one Munsif for resistance io 
attachment of moveables in execution — 
Preliminary inquiry and final order by 
successor—Legality of order—'' Judicial 
proceeding ’’ — Execution proceedings—Cri¬ 
minal Procedure Cede (Act V. of i8g8) ss. 
4 (w), 47<>-] The word " Court" in s. 476 
of ihe Criminal Procedure Code includes 
the successor of the Judge before whom the 
alleged offence was committed, or to whose 
notice the commission of it was brought 
in the course of a judicial proceeding. 
Where, therefore, the judgment-creditor 
brought to the notice of the Munsif, the 
fact of resistance to the attachment of 
moveables in execution of his decree, and 
the Munsif called upon the opposite party 
to show cause, but his successor, after 
holding a preliminary inquiry under s. 476 
of the Code, ordered their prosecution for 
offences under ss. 183. 186, and 353 of the 
Penal Code ; Held, that the order was not 
without jurisdiction. Actitn under s. 476 
should, as far as possible, be prompt and 
expeditious and not unduly pr>tracted. 
The^definition of a “judicial proceeding" 
in s. 4 (w) of the Criminal Procedure Code 
is not exhaustive. It includes an execution 
proceeding; and the resistance to the 
attachment of moveables is, when reported 
or complained of to the Court, an offence 
brought under its notice in the course of a 
judicial proceeding within the meaning of 
s. 476 of the Code.— Bahadur v. Erada- 
TULLAH Mallick, I. L. R. 37 Cal. 642. 

Cow- 

Cow —Slaughter of Cow—Open verandah 
—Annoyance to residents of locality - Open 
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Cow {confd .)— 

place, Mcaninfr n/^Rcsidents or passengers 
— General Police Act (V. of i86i), s 34-^ 
Act for the Regulation of Police (VIII. of 
f^OSjr s. 13. being an Act to amend Act V. 
of t HO 1.'] The slaughtering of a cow in an 
open verandah, so as to cause annoyance to 
the residents of the locality, and in spite of 
their remonstrances, is a breach of the law, 
being an act in an ' open place” within the 
terms of s. ,^4 of Act V. of 1861 as amend, 
ed by Act VIII. of 1895. The words ” open 
place” coupled with “road, street, or 
thoroughfare,” should not be interpreted 
ejusdem generis. It seems rather that the 
addition of these words was intended to 
have a wider significance, and this is shown 
by another amendment in the same section 
made at the same time in which the annoy¬ 
ance, etc., caused must be not to the resi¬ 
dents and passengers, but to the residents 
or passengers. The intention of the Legis¬ 
lature was to extend the Act not only to 
passengers who would be on such a road, 
street, or thoroughfare, but to residents, 
who are not passengers.— Khan Baputi 
Dbwan V. Bispati Pundit, 1 . L. R., 27 Cal. 

< 555 - 

Criminal Breach of Contract^ 

Criminal Brbach op Contract Act 
XIII. OF j 859 '““®* ^^“Contplaint against 
workman of failure to complete work — Com- 
pietion of work by complainant prior to com¬ 
plaint—Maintainability of charge."] An 
employer applied for an order under s. 2 of 
Act XIII. of if^59, alleging that a workman 
had received an advance on account of the 
work and had failed to perform his part of 
the contract. Prior to lodging the com 
plaint, the employer had completed the 
work, and he claimed an order for the re- 
pa) ment of the advance. Held^ that no 
order could be made. The section only 
applies when the work is uncompleted when 
the complaint is made. If the work has 
been completed when the complaint is made, 
the Magistrate has no juri^iction under 
the section, though the employer has a 
remedy against the workman in the Civil 
Courts. High Court Proceedings, dated 
29th March 186$, (Weir’s* Law of Offences,’ 
44 S)i approved. The offence created by 
the act is not the neglect or refusal of the 
workman to perform his contract but the 
failure of the workman to comply with an 
order made by the Mag strate that the work¬ 
man should repay the money advanced or 
perform the contract King-Emperor v. 
Takasi Nukayya, (I. L. R., 24 Mad 660), 
approved.— In thb Mattrr of Anusoori 
Sanyasi, I. L. R., 28 Mad. 37. 

Criminal Breach of Trust— 

I. Criminal Breach of Trvst—P enal 
Codt (Act XLV, of t86oJ, s. 406^Cbarge’^ 


Criminal Breach of Trust {contd.)^ 

Criminal Procedure Code (Act V. of l8g8j, 
ss. 222, 234.] Where an accused person is 
charged with having misappropriated or 
committed criminal breach of trust in re- 
spect of an aggregate sum of money, the 
whole sum being alleged to have been 
wrongfully dealt with by the accused within 
a period not exceeding one year, the mere 
fact that the items composing the such 
aggregate sum are specified and may be 
more than three in number, will not render 
the charge obnoxious to the prohibition 
implied by s. 234 of the Code of Criminal 
Procedure. Subrahmania Ayyar v. King- 
Emperor, (I. L. R., 25 Mad. 61, S. C. s C. 
W. N. 866.)— Emperor v. Gulzari Lal. 
1 . Lr R>, 24 AIK 254. 

2. Criminal Breach of Trvst— Penal 
Code, ss. 62. 406—Fcrfeiture.'] Forfeiture 
of rents and profits of the property of a 
convicted person, which is permitted by 
s. 62 of the Penal Code, should be ordered 
only in rare cases-those cases in which 
crimes of an atrocious nature is exposed or 
in which oflentes has been committed under 
aggravated circumsiances. A case of em¬ 
bezzlement is not one contemplated by s. 62 
of the Penal Code. Queen v. Mahanted 
Akhtr, (12 W. R. 17 Cr.) followed.— Amrit 
Lal V. Emperor, 3 A. L. J 772. 

3. Criminal Breach of Trust —" Pro¬ 
perty,” Meaning of the ierm--Pcnal Code 
{Act XLV. of iS 6 o),s. 405—Criminal Pro¬ 
cedure Code {Act V. of iHqS), s 95.] Held 
that a cancelled cheque falls within the 
meaning of the term " pioperly” as used in 
s. 405 of the Indian Penal Code even if it 
IS worth no more than the value of the 
paper upon which it is written. In the 
matter of a conviction for criminal breach 
of trust, the question of the value of the 
property in respect of which the breach of 
trust IS committed is. except so far as s. 95 
of the Code IS concerned, quite immaterial. 
—Empress t.. Maula Bakhsh, I. L. R., 27 


4. Criminal Breach of Trust — 
Pjn .1 Code (Act XLV of ,S6o), o. 409- 
Apppcot>on on clamped paper required 
by Ian to be made for i/s return, Making 
o^ofa document to person entitled xetihou' 
Mr j A clerk in a record room made over 
a document foiining part of a record in h' 
custody to a person who was entitled to t 
document, but who would otherwise ha\ 

had to present an application on stampev 

paper in order to secure its return in a leral 
manner. Held that the clerk was. under 
the above circumstances, rightly convicted 

of trust by a public servant — Emperor tr 
Gunoa Prasad, I. L, R., 37 
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Criminal Breach of Trust {co^td.) — 

5. Criminal Breach of Trust — Crimi¬ 
nal Procedure Code, ss 222, 234—Joinder 
in one trial of charges for i'wo distinct 
items viith another for a gross sum, is not 
illegal — Construction of statute.'] Under 
s. 222 of the Code of Criminal Procedure, 
a charge of criminal breach of trust in 
respect of a gross sum without specifying 
the items, is a charge for one offence within 
the meaning of s. 234. S 222 of the Code 
of Criminal Procedure docs not apply only 
to cases where there is a general deficiency 
and the prosecution is unable to specify the 
particular items of the deficiency, but also 
to cases where the items may be, but are 
not, specified. The joinder in one trial of 
charges of criminal breach of trust in res¬ 
pect of two distinct items with a charge 
in respect of a gross sum (the items consti- 
tuting which may be but are not specified) 
is a joinder of only three charges, and is 
not bad as contravening the provisions of 
s 234 of the Code of Criminal Procedure. 
“ The essence of a code is to be exhaustive 
on the matter in respect of which it dec 
lares the law and it is not the province of 
Judge to disregard or go outside the enact¬ 
ment according to its true construction.” 
Subramania Ayyar v. King Emperor U L. 
R., 25 Mad. 61), distinguished.— Thomas v 
Emperor, I. L. R., 29 Mad. 558. 

6 . Criminal Breach of Refusal 

to pay to a person money claimed by another 

False claim — Suit brought by person 

claiming—Penal Code (Act XLV. of 1860J. 
s 406.] An accused j erson should not be 
convicted of criminal breach of trust on 
refusing to give to the complainant money 
which is claimed by another person as well 
as by the complainant, and which the ac- 
cused denies is due to the complainant. 
The fact that that other person has brought 
a suit to recover the amount claimed by 
him against the accused is a complete 
answer to the charge of criminal breach of 
trust against the accused, and to the findi. gs 
of the Courts that the claim made by that 
^hcr person was a false claim. — Raj 
Kishorb Patter o. Jov Krishna Sen, I. 

7 - Criminal breach op trust_ Dis- 

\nesi conversion — Partnership—Liability 

a partner to account for partnershib 
>^<^ney—Penal Code {Act XLV. of i860) 
Jjfoo.] A partner is entitled to be called 
for an account of the expenditure of 

irooTn k* received, and it 

bv him a A spend the money received 

with^^° it i" dealing 

rattfactnril it was not 

done ^ that this was not 

sence of a proper demand for accounts, 


Criminal Breach of Trust {contd.)~ 

^ it was held that there was no dishonest 
conversion, whch would justify his convic- 
tion under s. 406 of the Penal Code.—D ebi 
, Prasad Bhagat^’. Nagar Mull, I. L. R.. 
I 35 Cal. 1108. 

8 . Criminal Breach of Trosi—B reach 
of trust of gross sum —Criminal Procedure 
Code {Act V. of i8g8) ss. 222, 234 —Charge 
—Penal Code (Act XLV. of i860) s 408.] 
Where an accused person was charged 
under s 408 of the Penal Code with having 
committed criminal breach of trust in 
respect of a gross sum of money misap¬ 
propriated by him within the period of one 
year and the charge not only specified the 
gross sum taken and the dates between 
which it was taken, but also set cut the 
items, twenty-two in number, composing 
such gross sum giving the dates and the 
amount alleged to have been misappro¬ 
priated on each date t—Held, that the 
charge came within the provisions of 
clause 2 of s. 222 of the Criminal Procedure 
Code. Held, also, that by specifying the 
items composing the gross sum the charge 
went beyond what was necessary and was 
to that extent favourable to the accused. 
Emperor V. Gulzari Lai, I, L. R., 24 All. 
254 followed. — Samiruddin Sarkar v. 
Nibaran Chundra Ghose, I. L. R . 

Cal. 928. 

Criminal Breach of Trust by Ser¬ 
vant.— 

Criminal Breach of Trust bv Ssr- 
VANT—Papers ordered to he destroyed — Pro. 

perty—Appropriation of papers by servant _ 

Penal Code (Act XLV, of i860), ss. 95, 
408—Criminal Procedure Code (Act V. of 
l8g8), s. 432.] The accused, a servant, 
was ordered by his employers in Calcutta 

to take certain bags of papers and forms 
belonging to them to their yard in Garden 
Reach, and there to burn and destroy them. 
Instead of doing this the accused bnught 
some of them to Bow Bazar in Calcutta. 
Held, that the act of the accused did not 
amount to criminal breach of trust under s. 
408 of the Penal Code. Empress^. Wilkin^ 
son (2 C. W. N. 2i 6> followed. Held, also, 
that s. 95 of the Penal Code has no appli* 
cation, unless the act in question would 
amount to an offence under the Code, but 
for the operation of that section. — Em¬ 
peror V. pRBo Nath Chowdhry, I, L. R., 
29 Cal 4S9. 

Criminal Court— 

Crimimal r OVRT— Jurisdiction — Deputy 
Magistrate — District Magistrate — Subor¬ 
dinate Court — Cognizance—P rocess."] 
Where on a police report cognizance was 
taken by a Joint Magistrate (acting for the 
District Magistrate) of an offence alleged 

[Cr. Dig.—6.] 
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Criminal Court {conid.)~~ , 

to have been committed by several persons, 
and the case was made over to a Deputy 
Magistrate for disposal, and the Deputy 
Magistrate tried and convicted some of the 
accused persons mentioned in the original 
complaint, and on his refusal to proceed 
against the rest of the accused, the Joint 
Magistrate ordered a summons to issue 
against them pet Hkndbrson, J. 

The following propositions may be deduced 
from the authorities quoted ;—(i) That the 
order of the Deputy M igistratc refusing to 
issue process on the ground that it was 
unnecessary to take further action, amount 
ed to a discharge ; (ii) that the order 
making over the case to the Deputy Magis¬ 
trate for disposal was an order making over 
the whole case mentioned in the original 
Police report to the Deputy Magistrate; 
(iii) that until the District Magistrate had 
withdrawn the case so made over from the 
file of the Deputy Magistrate to that of his 
OAO Court, he had no power to make any 
order save an order for further enquiry 
under 9. 437 of the Criminal Procedure 
Code. Held, per Gkidt, j., that the case 
having been transferred to the Deputy Ma¬ 
gistrate, that Officer alone had jurisdiction 
to deal with any application for a summons, 
until (he case was withdrawn from his 
cogni;rai ce; the order of the Joint Magis 
trateto issue a summons was, therefore, not 
warranted by law. Golapdi Sheikh v. Queen- 
Empreis, I. L R , 27 Cal. 979. Moul 
Singh w. Mahabir Singh, ^ C. W. N 242, 
and RadhabuHav Roy v. Benode Behari 
Chatterjee, I. L. R , 30 Cal. 449. referred 
to.— Ajad Lai. Khirhhr v, Emprror, I. L. 
R., 32 Cal. 783. 

Criminal Intimidation— 

Criminal Intimidation —Threat to ruin 
another by caiet—'' Injury"—Penal Code 
{Act XLV. of iStoi), ss. 44 503 <^nd 500'] 
In order to convict a person of criminal in¬ 
timidation under s. 506, of the Penal Code, 
it must be found that there was a threat by 
him to another person of injury to his per¬ 
son, reputation or property, or to the person 
or reputation of any one in whom that per 
son is interested. Where the petitioner 
who threatened to ruin the complainant by 
cases was convicted of criminal intimidation 
under 9. 506 of the Penal Code; Held, that 
the conviction could not stand. Had the 
threat been to ruin the complainant by also 
cases, the offence of criminal intimidation 
would have been committed; but as the 
threat was to ruin him by cases, it could 
not be assumed that by cases were meant 
false cases. If the cases were not false, the 
mere fact that they were Instituted for the 
purpose of persecuting the complainant 
would not bring them within the definition 


Criminal Intlmldatfon (coN/d.)— 

of the term “ injury '’—Jowahir Pattak v, 
Parbhoo Ahir, I L. R., 30 Cal. 418. 

Criminal Procedure Code— 

1. Criminal Procbdurk Codb—w. 4, 

100. 102. 105 and 4‘j6’~~Aet XLV, of 

l 36 o {Indian Penal Code), s. 103—‘Com¬ 
plaint—Procedure'] An Assistant Collector 
trying a rent suit came to the conclusion 
ihit the plaintiff had committed perjury, 
and accordingly submitted the record to the 
Collector of the District “ for starting a 
case under s. 193, Indian Penal Code." The 
“ Collector ’ ordered '* that a case under 9. 
193 of the Indian Penal Code be initiated 
ag.iinst Sundar Sarup and mide over for 
decision to Mauivi Abdul Rafi ud din, Ma¬ 
gistrate of the first class." Held that 
although the order of the Assistant Collector 
could not be regarded as an order under 9. 
476 of the Code of Criminal Procedure, it 
fell within the definition of a complaint, and 
the Collector, who was also the District 
Magistrate, had power as Magistrate to take 
action upon it and pass the order which he 
had pa-sed. In the Matter 0/the petition 
of Alamdar Husain, I. L. R., 23 All. 249 
followed.— Empbror v. Sunder Sarup, I. 

L R , 26 All 514- 

2. Cri.minal Prochdure Codb—5 4(0— 
Act XVIII. of 1870 {Legal Practitioners 
Act), s. 0—Mukhtars—Authority of mukhiar 
to practice i»i Criminal Courts.] A mukhtar 
is not entitled to practise generally and as 
of right in Criminal Courts, but can act 
only when he has received the permission 
of the Court to act in any particular pro¬ 
ceeding—Anant Ram In thb Mattbrop 
TiiR PETITION OP—, 1 . L. R., 30 All 66 

3. Criminal Procrdurb Code (Act V. 
op 1898)— Jl, cl. (2). and $26, cl. (ii)— 
See Prrsidbncy Magistrates' Courts. 1 . 
L. R.. 35 Mad. 739. 

4 Criminal Procrdurb Cods, (Act V. 
OF 1898)— ss 36, toy ^Magistrate to whom 
person is not sent under s. toy (3) 
exercise the P'-wer of committing to custody 
under s. toy (4)— 5 . 36 does not confer such 
Pi>n<er.] A Magistrate has no jurisdiction 
to remand a person to custody under 9. 107 
(4) of the Criminal Procedure Code when 
such person is not sent to him by anoth<-r 
Magistrate under s 107 (3), S. 36 of the 
Code cannot, when read with s 107 (3) be 
construed as conferring such jurisdiction on 
a District Magistrate —C hidambaram 
PiLLAi V. Empbror, 31 Mad. 135. 

5. Criminal Procrdurb Codb (Act V. 
OF 1898)—s. 6s, 10 $— Bombay Prevention of 
Gimbling Act {Bom. Act IV. of l88y), « 4 y 
5, 6, y—Gambling — Keeping a common 
gaming-houie’^Presumption undoes, f of 
the Act.] Where the Bombay Prevention 
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Criminal Procedure Code {contd ) 

of Gambling Act has provided for the 
manner or place of investigating or itiquir- 
ing into any offence under it, its provisions 
roust prevail and the Criminal Procedure 
Code must give svay. Accordingly, no pro¬ 
vision of the Code as to the authority 
empowered to issue a warrant for arrest or 
search, or the person to whom and the 
conditions under which such warrant may 
be issued can apply for the purposes of s. 7 
of the Act. The authority, the persons 
and the conditions must be respectively 
those specifically mentioned in s 6 of the 1 
Act and no other. But the special prcvi>ion 
in s. 6 would still be subject to the general 
provisions of ss. 65, and 105 of the Code.— 
Empbror V. Fbrnad, I. L. R., 31 Bom 438. 

6. Criminal Procrdurh Code-ss. 87. 

88 and 8g — Absc'nding offender — S'tle of 
property of absconder—Illegal sale—Suit 
to recover property sold from auction-pu“ 
chaser—Jurisdiction'^ Where the proper¬ 
ty of an absconding offender was attached 
and sold by a Court purporting to act 
under s. 88 of the Code of Criminal Pro¬ 
cedure and it turned out that the procedure 
culminating in the sale was irregular and 
illegal, it was held that the Civil Courts 
had jurisdiction to entertain a suit by the 
owner of property so sold to recover the 
same in the hands of a purchaser.— Mian 
Jan V. Abdul, I. L. R., 27 All. 572, 

7. Criminal Procbdurb Codr—s. io 3 
—Etidence of search apart from search lis- 
— Evidence Act /. of 1872, 3. 9/—" Matter 
required by lavi to be teluced to the form 
of a d '-cument When a search has been 
conducted under s 103, Criminal Pro¬ 
cedure Code, evidence can be given re¬ 
garding the things seized in the course of the 
search and regarding the places in which they 
were found in addition to the evidence of the 
list which the law directs to be drawn 
up relating to the particulars of the pro¬ 
perty found, The words in s. 91, Indian 
Evidence, Act I. of 1872 “any matter 
required by law to be reduced to the form 
of a document” could not have been in¬ 
tended by the legislature to mean observa¬ 
tions of physical facts which under the 
ordinary law has to be proved by the 
testimony in Court.— -Solai Naik v, Em¬ 
pbror, 34 Mad 349. 

8. Criminal Procbdurb Codb—s. 106 
Sentence, enhancement on appeal — Main- 
taining a sentence in its entirety though ac¬ 
quitting on some of several charges is en¬ 
hancement—Appellate Court cannot make 
an order for security when original con¬ 
viction not by one of the Courts specified 
in s. JO6.'] Where the Magistrate con- 
victed the accused of two distinct offences 


Criminal Procedure Code {contd .)— 

and passed only a single sentence for both 
and the Appellate Court acquitting the 
accu'ed of one of the offences maintained 
the sentence in its entirety :— Held, that 
this amounted to an enhancement of the 
sentence passed for the offence, the con¬ 
viction for which alone was maintained. 
An order for Sfcurity under s. 106 of the 
Code of Ciiminal Procedure cannot be 
made by the Appellate Court unless the 
conviction appealed against was by a Court 
of the description specified in the first 
ptragraph cf the sec i n.—P aramasiva 
P iLLM V. Empbror. 30 Mad. 48. 

9. Criminal Procedusb Codb — secu¬ 
rity t) keep the peace—Unlawful assembly 
—Criminal Procedure Code (Act y. of 
l8g8), s. 106 —Penal Code (Act XLV. of 
i860), s /4J.] An order under s. 106 of 
the Criminal Procedure Code upon a con¬ 
viction under s. 143 of the Penal Code 
is illegal.— Raj Narain Roy v. Bhagabat 
Chundrr Nandi I. L. R , 35 Cal. 315. 

10. Criminal Procbdurb Code — s. 106 

—Security to keep the peace—'Offence 
involving a breach of the peace”—Mischief 
by removing land mark — Act XLV. of 
i860 (Indian Penal Code), s 434.] Held 
that an offence ’• involving a breach of the 
peace ' mentioned in s. 106 of the Code 
of Criminal Procedure, does not mean only 
an offence which necessarily Involves a 
breach of the peace or of which a breach 
of the peace forms an Ingredient, but 
Includes such an offence as in common 
IcnowWdge is ordinarily or very probably 
the occasion of a breach of the peace, as, 
for example, the removal of a land mark. 
Baidya Nath Majumdar v. Niharan Chun- 
der Gope, I. L R.. 30 Cal, 93; Arun 
Samanta v. Emperor, I L. Cal. 

366. Raj Narain Roy v Bhagabat Chunder 
Nandi. I L. R , 35 Cal. 315. and Muthiah 
Chetti V. Emperor. I. L. R., 28 Mad. 190, 
dissented from.— Emperor v. Manick RaiI 
I. L. R., 33 All. 771. 

II Criminal Procbdurb Codr— s. 106 
(3)—Order for security cannot be made 
by Appellate Court when original conviction 
not by one of the Courts specified in the 
section.'] An order for security cannot be 
made under s. 106 (3 of the Cede of 
Criminal Procedure by a Court of Appeal 
or Revision which is ore of the Courts 
specified in the section, when confirming 
the original conviction of a Court which 
is not one of those specified therein.— 
Muthia Chetiy v. Emperor, fj. L. R 29 
Mad. 190). referred to and doubted.— 
Dorasami Naidu V. Emprror, 30 Mad 
182. 
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12. Criminal Procbdurb Codh, — s. io6 
(3)—Security to keep the peace—Powers of 
appellate court not limited by jurisdictim 
$/ original court — Act XLV. of i860 
(Indian Penal Code) tections 71, 147, t4g, 
335 — Separate sentences.'] The power con¬ 
ferred upon an appellate court by clause (3) 
of section 106 of the Code of Criminal 
Procedure is not limited in any way by the 
powers exercisable by the original court 
which tried the case. Emperor v. Bhausing 
Dhumal Singh, I. L. R.. 33 Bom. 33 fol¬ 
lowed. Muthiah Chetti v. Emperor, I. L. 
R., 29 Mad 190; Paramasiva Pi[lai v. 
Emperor, I. L. R.. 30 Mad. 4S ; Dorasami 
Naidu V. Emperor, I, L R., 30 Mad. 182, 
and Emperor v. Momin Molita, I. L R , 35 
Cal. 434, dissented from. Held also that 
where in the course of a riot grievous hurt 
was committed the accused might be law¬ 
fully convicted of separate offences under 
sections 147 and 325 read with 149 of the 
Indian Penal Code and sentenced separately 
for each offence, Queen-Empress v. Bishes- 
har, I. L. R,, 9 All. 645 followed — Emper¬ 
or V. Dharam Das, I. L. R., 33 All. 48. 

13. Criminal Procbdurb Codb (Act 
V. OP 1898^—5. 106 {3)—Order to furnUh 
security—Order can be passed by the appeal 
Court—Jurisdiction of the appeal Court.] 
Section 106, clause 3, of the Criminal Pro¬ 
cedure Code (Act V. of 1898) makes it 
clear that the order for security may be 
made in appeal whether the original Court 
had jurisdiction to pass such an order or 
not. The word " also ” in the clause plain¬ 
ly implies that the order may be in¬ 
dependently made by those Courts as well 
as by the original Courts in the first clause ; 
and it is neither suggested nor implied that 
the powers of the original Court should in 
any way control or limit those of the 
appellate or revisional authority. Mah- 
mudi Sheikh v. Aji Sheikh (1894) ai 
CaU 622 ; Mathxah Chetti v. Emperor (1905) 
29 Mad. 190 and Paramasiva Pillai v 
Emperor (1906) 30 Mad 48, dissented from. 
— Dorasami Naidu v. Emperor 30 Mad. 
182. referred to with approval —Emperor 
V. Bhausing, 33 Bom. 33. 

14. Criminal Procbdurb Code —s. toy 
^Security to keep the peace-—Security de¬ 
manded in respect of an act which was 
legal, although others might thereby have 
been led to break the peace.] To justify an 
order under section 107 of the Criminal 
Procedure Code the Magistrate must believe 
that the person against whom he makes the 
order is about to commit a breach of the 
peace or to disturb the public tranquility or 
to do some wrongful act that may occasion 
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a breach of the peace. The fact that a 
Muhammadan in the exercise of his legal 
right to kill cows may perhaps give offence 
to his Hindu neighbours and induce them 
to commit a breach of the peace is no 
ground for binding over the Muhammadan. 
Skahbaa Khan v. Umrao Puri, I. L. R., 30 
All. 181 referred to.— Emperor r. Muham¬ 
mad Yakub, I. L. R , 32 All. 571. 

15. Criminal Procedure Code—s. /071 
t 4 S—Security to keep the peace—Dispute 
concerning land likely to lead to a breach of 
the peace — Procedure.]- Where there exists 
a dispute relating to immovable property 
which is likely to lead to a breach of the 
peace, the magistrate concerned is not 
necessarily bound to proceed under section 
145 but can take action—and this may 
some times be the better course—equally 
secti n 14^0! the Code of Criminal Pro¬ 
cedure. She raj Roy v Chatter Roy, I. L. 
R . 3^ Cal.. 966. and Emperor v. Ram 
Baran Singh, I L. R., 28 All., 406, fol¬ 
lowed. Mahadeo Kunwar v. Bisu, I L. R., 
25 All., 537, distinguished. Balajit Singh 
V. Bhoju. I. L R., 35 Cal,, 117, not fob 
lowed— Emperor V. Thakur Pandb, I. L, 
R-i 34 All 449. 

16. Criminal Procedure Code— s. toy 
^Security/or keeping the peace—Evidence 
as to likelihood of breach of the peace."] 
Held that facts which might be taken to 
establish the probability of certain persons 
disturbing the publictranquility at a parti¬ 
cular annually recurring festival, would 
afford no ground after such festival had 
passed without the public tranquility 
having been disturbed, for binding over 
such persons to keep the peace with a view 
to the possibility of their creating a dis¬ 
turbance at the next recurrence of the 
festival. Uma Churn Santra v. Beni 
Madhub Roy, 7 C. L R.. 352, referred to — 
Basdbo. In the Matter op the petition 
OP —, 1 . L. R., 26 All. 190 

17. Criminal Procedure Code— s /07 
-—Security to keep the peace—Circumstances 
in which the performance of religions 
cff 4 fH 0 ftifs ffioy <xmouf%t io <x TOTongful oct 
likely io occasion a breach of the peateC] 
Held that persons who performed religious 
ceremonies in a place not set apart for the 
purpose and where no such ceremonies had 
been performed before, and who did so with 
the deliberate intention of triumphing over, 
insulting, and wounding the religious 
leeling of iheir neighbours, committed a 
wrongful act and one which might probably 
occasion a breach of the peace or disturb 
the public tranquility within the meaning 
of section 107 of the Code of Criminal Pro¬ 
cedure.— Emperor V. Murli Sinoh. I L. 

R -.33 All. 775 . 
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18 . Criminal Procbdurr Code 'Act V. 

OF 1898)— JS 107, II2, 1x7 — Order for 
security not to be made without recording 
legal evidence^ An order requiring a 
a person to furnish security has the effect of 
a conviction, as the person so required is 
liable to imprisonm :nt if he fails to comply 
with the order. Such an order ought n^t 
to be passed without formal evidence being 
recorded. Reg. v. Jinji Limji, (6 B. H. C, 
Cr. C. I ), referred to. Reg. v. Talpatram 
Pamabhai, (5 B. H. C. R. Cr. C. 105), re¬ 
ferred to. — PRATHIPATI VbNKATASAMI V. 

Emperor, 30 Mad , 330. 

19. Criminal Procedure Code — s. 

1X8 and 406—Security for keeping the 
peace — Appeal"].—Held that no appeal 
will lie from an order under section 118 of 
the Code of Criminal Procedure requiring 
security to be furnished for keeping the 
peace,— Chet Ram, In the matter of 
THK^PBTITION OF—, I. L. R. 27 All. 613. 

ao. Criminal Procedure Code (Act V. 

OF 1898) — ss /op, i 23 ,sg'j^PenalCode (Act 
XLV. of i860) ^ s. jap —Concurrent sentences 
^Consecutive sentences ] The accused was 
proceeded against under s. lopoftheCri' 
minal Procedure Code, and sentenced on 
the 6th July 1909, under s. 123 of the Code, 
to rigorous imprisonment for nine months, 
in default of security for good behaviour. 
He was then tried for an offence of theft 
committed by him in November 1908, and 
was, on the 17th August 1909, sentenced to 
suffer rigorous imprisonment for three 
months: the second sentence was directed 
to take effect on the expiry of the first sen¬ 
tence, Held, that the two sentences ought 
not to run consecutively; but must run 
concurrently.— Emperor v Arjun, I. L. R., 
34 Bom. 326. 

ai. Criminal Procedure Code s. ho — 

Security for good behaviour — Order for 
security passed upon failure of charge of a 
substantive offence against the persons bound 
over.] Eight persons were sent up for trial 
on a charge of daroity and were acquitted, 
and an attempt to prove a case against them 
under s. 400 of the Indian Penal Code was 
also unsuccessful Held that these circum¬ 
stances were not in themselves a bar to 
proceedings being shortly afterwards initiat* 
ed against the person acquitted under s. ilo 
of the Code of Criminal Procedure. Alep 
Pramanik V. King-Emperor, ix C. W. N 
413. distinguished.— Emperor v. Raj Karan, 

1 . L. R., 32 All. 55. 

32 . Criminal Procsdurb Code, (Act V, 

OF 1898).—s. xio — Evidence of general repute 
inadmisHble to f-^ove charge under s. J/7.J 
Where a person is solely charged under s. 
110, clause!/’), Criminal Procedure Code, 
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Act V. of 1898. evide;iC'i of general repute 
is inadmissible to prove thit he is a desper¬ 
ate and dangerous character. A provision 
of Uw which is an exception to the general 
rules of evidence must be only applied to 
the cases to which it is confined by the 
legislature. No argument can therefore be 
deduced from the admissibility of evidence 
of general repute under s. 117, Criminal 
Procedure Code. — Mothu Pillai v. 
Emperor, 34 Mad, 255. 

23. Criminal ProcsdurbCode — s. 1x0 — 
Security for good behaviour^The taking of 
sureties without personal bonds or recogniz¬ 
ances illegal.] Held that there is no pro¬ 
vision of law by which a person required to 
find security to be of good behaviour can 
be called upon to provide sureties for his 
good behaviour without at the same time 
entering into his own bond for that pur¬ 
pose.— Emperor t;. UoMi, I. L. R, 27 All. 
262. 


24. Criminal Procedure Code— ss. xxo 
and $26 ^Security for good behaviour— 
Transfer.] Held that proceedings under 
s. 110 of the Code of Criminal Procedure 
cannot be transferred to any Court outside 
the district within which such proceedings 
have been lawfully instituted. In the Matter 
of the petition of Amar Singh, I. L. R , 16 
All. 9 ' Matter of the petition of 

Gudar Singh, I. L. R., 19 All. 291, follow¬ 
ed.— Emperor v. Mahbndra Singh, I. L. 
R., 30 All. 47. 


25. Criminal Procedure Code —ss. xio, 
112, I go, igx and $26—Transfer—Security 
for good behaviour.] Where a Magistrate 
refused to admit to bail a person against 
whom proceedings were pending under s. 
110 of the Code of Criminal Procedure on 
the ground that “ the accused is said to be 
a dangerous and violent man, who might 
use his liberty for the purpose of intimidat¬ 
ing witnesses,” the High Court declined 
to direct a transfer of the proceedings. 
Magistrates are left a very wide discretion 
as to the kind of information upon which 
they mxy act in instituting proceedings 
under Chapter VIII. of the Code, and they 
are not bound to disclose its source. The 
provisions of s. 190 (c) and s. 191 do not 
apply to such proceedings.— Mithu Khan. 
In the Matter of the petition of —, I. L. 
R., 27 All 172. 

26. Criminal Procedure Code — s. no 

and 1x8 -Security for good behaviour— 
Delegation of Enquiry into sufficiency of 
security^' Held that it is not competent to 
a Magistrate who has passed an order 
under s 118 of the Code of Criminal Pro¬ 
cedure to delegate to another officer the 
duty of enquiring into the sufficiency of 


DIGEST OF ClilMINAL CASES. 


Criminal Procedure Code (c«ntd .)— 

of the security teiidered, but such inquiry 
must ke made by the Court by which the 
original order was passed. Queen»Empress 
V. Pirthipal Singh, Weekly Notes, i8q8. 
p. 154, and Emperor v. Tota, I. L. R , 25 
All. 272, followed.— Emperor v Balwant, 

I. L. R.. 27 All. 293. 

27. Criminal Procedure Code (Act V, 
OF l8g8)— s. no (e) — Abetment—Abetment 
of the commission of offences involving a 
breach of the peace — Residence — Jurisdic- 
tion.‘\ Held: That where under the orders 
and with the connivance of the zemindar 
various acts of oppression are committed, 
such conduct of the zemindar would bring 
him within the scope of clause {e) of s. 110, 

C P- C. Held also . That, for the purpose 
of proceedings under s. iio, C P. C, 
a Magistrate has jurisdiction to try a person, 
who has a residential house and frequently 
resides for the purpose of his business, 
within the local limits of the Magistrate’s 
jurisdiction, provided acts of oppression 
(the subject of the charges under s. 110) 
are committed, while he so resides.— Kasi 
SuNDAR Roy v Emprrob, I. L. R., 31 
Cal. 419. 

28. Criminal Procedure Code (Act V. 

OP >898)—« tlO ie), It2, iOy^Er.quiry 
under 5 . toy illegal without issuing notice 
under s. 112.'] A Magistrate before taking 
action under s. 107 of the Code of Criminal 
Procedure is bound to issue the notice 
required by s. 112 and his omission to do 
so is an illegality which will render the 
subsequent proceedings invalid. A notice 
issued with reference to s iio(0 is not 
sufficient as a preliminary to the Magis* 
trate making an order under s. 107.— 
Krishnaswami Thathachari V, Vanama- 
MALAi Bhashiakar, 30 Mad 282. 

29. Criminal Procedure Codh (Act V. 
OP 1898)—i. 7/7(41— Parties in conflict with 
one another cannot be dealt with in one 
enquiry — Such joinder illegal] Two or 
more persons are rot ' associated together 
in the matter under enquiry’ within the 
meaning of s. 117 (4) of the Criminal Pro¬ 
cedure Code when there Is a conflict 
between them, and they cannot therefore be 
dealt with in the same enquiry under the 
provisions of that section. Such a joinder 
is not a mere irregularity but an illegality 
which will vitiate the proceedings.— Gana- 
PATH! Bhatta V. Emperor, 31 Mad. 276. 

30. Criminal Procrdurr Code (Act 
V. OF 1898)— ss. 119, 200, 437 — Security for 
good behaviour—Discharge by Magistrate^ 
District Magistrate ordering fresh inquiry — 
Accused — Discharge — Interpretation.] A 
District Magistrate can, under s. 437 of the 
Criminal Procedure Code, 1898, order fresh 
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inquiry into the case of a person “dis¬ 
charged ' by a Subordinate Magistrate 
under section 119 of the Code. The phrase 
“ any accused person ’’ as u^ed in s. 437 
is not confined in its application to a person 
against whom a complaint has been made 
under section 200 of the Code. It includes 
a person proceeded against under Chapter 
VIII. of the Code. The term •'discharged” 
is not defined in the Code and there is no 
valid ground for departing in respect of 
it from the rule of conitruction that where 
in a Statute the same word in used in dif¬ 
ferent sections it ought to be interpreted 
in the same sense throughout unless the 
context in any p.irticular section plainly 
requires that it should be understood in a 
different sense. Queen-Empress v. Muta- 
saddi Lai {1898) 21 All 107, King-Emperor 
V. Fyasud-din (1901) 24 All. 148 

Queen-Empress v, Mona Puna (1S92) 16 
Bom. 661. followed Queen-Empress v. 
Iman Mondal (1900) 27 Cal. 6^2 and Velu 
Tayi Animal ▼. Chidambaravelu Pitlai 
(1909) 33 Mad. 8$. not followed.— In rc 
Baba Yrshwant Dbsai, 35 Bom. 401. 

31. Criminal Procedure Code—5. /22— 
Act X. of 1873 (Indian Oaths Act) s. 4 
— Security for good behaviour—Inquiry into 
fitness of suftty—Power of 'Magistrate in 
such inquiry to take evidence upon oath.] 
Held that a Magistrate in inquring under 
the provisions of s 122 of the Code of 
Criminal Procedure into the fitness of a 
surety tendered in obedience to an order 
under ChapierVlll. of the ('ode, has power 
to record evidence upon oath or solemn 
affiramation Queen-Empress v. Priihipal 
Singh, Weekly Notes, 1898, p. 154. Rnd 
Emperor v, Tota, Weekly Notes. 1903, 
p. 36, referred to.— Emperor v, Ghulam 
Mustafa, 1 . L. R., 26 All 371. 

3a Criminal Procedure Code—s. 122 
—Security for good behaviour—Power of 
Magistrate to refuse to accept surety offered.] 
Held that the fact that a proposed surety 
has on one occasion offended against the 
law and been punished for an offence under 
the Indian Penal Code docs not of itself 
render such person for ever afterwards unfit 
to be surely for a party who is required to 
give security for good behaviour.— Em- 
pkror V. Raghunath Singh, I. L. R., 
26 All. 189. 

33. Criminal Procedure Code (Act V. 
OF 1898)— s. 123 — Committal to prison for 
failure to give security to be of good be¬ 
haviour — ‘ Sentence of imA'i 7 r>nwfHt .”3 
When a person is committed to prison 
under s. 123 of the Code of Criminal Pro¬ 
cedure for failure to give securiy to be of 
good behaviour, he is not undergoing a 
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“ sentence of imprisonnnent “ within the 
meaning of s. 397 of the Code.— Emperor 
V. Muthukomaran I L. R*, 27 Mad. 5^5 


^^4. Criminal Procedure Code—ss. 123 
and 3 g 7 — Act JX. of l8g4 {Prisons Act), 

5 j (3)_ Security for good behaviour^Im- 

prisonment on failure to And security—~ 

• Sentence."] Held th.it where a per>on \s 
ordered by a Magistrate to be ‘ detained in 
prison ” pending the orders of the Sessions 
Judge under s 123 of the Code of Criminal . 
Procedure such person must be considered 1 
as a person undergoing a sentence of im¬ 
prisonment and not merely as an under¬ 
trial prisoner detained in custody. Held 
also that an order for imprisonment on 
failure to furnish security for good be¬ 
haviour is a ■* sentence ” within the meaning 
of s. 397 of the Code of Criminal Pr ce* 
dure. Queen-Empress v. DiTuan Chand, 
Punjab Rec., iSpS- Cr ].. page 45 . referred 
to. — EmperorTula Khan, I L. R, 3® 
All. 334 - 

35. Criminal Procedure Code (ActI V- 
OF i 898 .)- 5 s. I 23 y 397Senience of »m- 
prisonment on person already in prison un 
der s 123.] A person committed to prison un 
der s 133 of the Code of Criminal Procedure 
is not undergoing a ‘ sentence’ of imprison¬ 
ment. Where such a person is convicted of 
an offerice and sentenced to a term of im¬ 
prisonment, slich term cannot, under s. 397 
of the Code of Criminal Procedure, be made 
to commence on the expiry of the period 
for which he has been committed to prison 
under s. 123, but must commence from the 
date of the order. Emperor v. Muthukumara, 

(I. L R. 27 Mad. 525). followed. King 
Emperor v Tulakhan, (I. L R.» 3 ® 

334’, disjented from. — Joghi Kannigan v. 
Emperor, 31 Mad. 515. 

36. Criminal Procedure Code (Act V. 

OP 1893). s. 123—Order to furnish security 
•^Reference by Magistrate to Sessions yudge 
^Sessions Judge to go into merits of the 
ease!] In a proceeding under ss. 110 
and 118 of the Criminal Proerdure Code, 
1898. the Magistrate ordered the accused 
to be bound over for a period of three 
years and referred the case to the Ses¬ 
sions Judge under clause (3) of of s. 123 
of the Code. The latter confirmed the 
order witheut going into the merits of 
the case. Held, that »h« words cf clause {3) 
of s 123 of the Criminal Procedure Code, 
1898, were wie’e enough to give discre* 
tionary power to the Sessions Judge to deal 
with the case on the merits and pass such 
oiders as the circumstances of the case 
might require. — Emperor v. Amir Bala, 
(19*0 35 Bom. 271. 
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37. Criminal Procedure Code— s. 125 — 
Security to keep the peace — Cancellation of 
bond—Poster of Magistrate to send accused 
tojaiir^ Under s. 125 of the Code of Cri¬ 
minal Procedure a District Magistrate may 
cancel a bond for good behaviour, but hi is 
not competent to send the p^^-on whose 
bond is so cancelled to jail.— Emperor v 
Kakhr UD-DIN Khan, I. L. R.. 33 All 624 
38 Criminal Procedure Code (Act V. 

OF 1^98)— 125 —Security tokeepthe peace — 
Power of the District Magistrate to cancel a 
security bond.] A District Magistrate has 

power under s. 125 of the Code of Criminal 
Procedure to direct the cancellation of a 
bond to keep the peace, extcuted on an 
order by a Subordinate Magistrate, on other 
grounds than that the bend is no longer 
necessary. Banka Behary Dey v. Janmejoy 
Du't, I. L. R., 32 Cal. 948 overruled.— 
Nabu Sardar '0. Emperor, I. L. R., 34 
Cal. 1 


39. Criminal Prccedurs Code— I 33 
--^Public nuisance — Construction of dam 
causing injury to tillage lands!] A, B and 
C be ing contiguous villages, of which C lay 
at a lower level than A and B. the surplus 
water falling < n A and B used to run off 
through certain natural channels over the 
lands of village C. The inhabitants of C 
erected a dam to keep the water from their 
lands, and by so doing caused flooding of 
and damage to the lands of A and B. Held 
that the area and number of persons affected 
by the action of the Inhabitants of C were 
sufficient to justify a magistrate in treating 
their action as a public nuisance and taking 
steps to abate it under s. I 33 of the Code of 
Criminal Procedure.— Emperor v. Bharosa 

Pathak, I L. R., 34 All. 345 
40. Criminal Procedure Cods— i 133 

et seqq.—Procedure—Obstruction to a public 

way—Jury] Where, at the request of a 
person upon whom a notice has been served 
under s. 133 ot the Code of Criminal Pro¬ 
cedure a jury is appointed under 3 138 of 
the Code, it is within the compettnee of the 
of the jury to decide as to the validity of an 
objection that the way alleged to have been 
obstructed is not a public way. It is not 
for the Magistrate to decide whether such 
an objection is raised bona fide before refer¬ 
ring it to the jury. Kailash Chunder 
Ramlall Mittra, I. L R, 26 Cal. 869. 
Held also that there is no special procedure 
laid down by the Code to be adopted by 
jury appointed under s 138 in coming to 
a finding on the questions submitted to 
them Queen-Empress v. Kkushali Ram, 
I. L R. 18 All. 158. referred to Held aho 
that a person who has applied for a jury 
under s. 138 is bound by the verdict of the 
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jury, and cannot afterwards raise such a 
plea as that the obstruction was caused In 
the exercise of a bona fide claim of right. 
In the MaUer of the petition of Lachman, 
Weekly Notes. 1900. p. 180, followed! 
—Empbror V. Ram Bilas. I. L. R., 30 
All. 364. 

41. Criminal Prockdurb Codr — s. 133, 
/Jd, 140 — Where order under s. 133 not 
complied with, prosecution sustainable un> 
der s. 136 without notice under s, 140 — 
Ordtr under s. 133 cannot direct works to 
be done which are not necessary for the 
9ofety of the publxcf^ Where an order 
issued by a Magistrate under s 133 of 
the Crimiral Procedure Code is not corn- 
plied with or protested against within the 
time fixed by the order, a prosecution of 
the person disobeying under s. 136, is 
sustainable without notice under s. 140. 
Where a well adjoining a road is danger¬ 
ous to the public as well as to the existence 
of the road, an order under s. 133 can 
direct the construction of such works only 
as are necessary for the safety of the 
public and not of works necessary for the 
safety of the road. Queen^Empress v. 
Bishamber Lai, (I. L. R., 13 All. 577), 
approved.— Aluvala Guruviah r. Em- 
PHROR. 31 Mad. 280. 

42. Criminal Procbdurb Codb — ss. 133 
and 137—Order to shorn cause-^Accused 
appearing- Starting proceedings.'] When.* , 
a person ordered to shew cause under f 
a* *33. Criminal Procedure Code, appears ' 
and shows cause, the Magistrate is bound 
to take evidence as in a summons case 
i.e, the complainant has to start proceed¬ 
ings by adducing tvidence and then the 
party showing cause may produce his own 
evidence, if so advised. When this has 
been doi.e, but not before, the Magistrate 
can make the conditional order absolute 
if he finds sufficient reason for doing so. 
Srina/h Roy v. Ainaddi Haider, I. L, R., 

24 Cal. 395, followed— King-Emperor v 
Hindu, I. L. R , 31 All. 453. 


43 Criminal Procbdure Codb—745 
and 435—Statute 24 and 25 Viet., Cop. 
CIV., s. 1$—Order under s 143, Criminal 
Procedure Code - Revision—Powers of High 
Court.] Where proceedings are in inten¬ 
tion, in form and in fact proceedings under 
Chapter XII. of the Code of Crimiral 
Procedure by a Magistrate empowerid duly 
to act under that chapter, the High Court 
has no power to call for those proceedings 
either under the Code or under «. 15 of 
the Indian High Courts Act. 1861, Daulat 
Koer V. Romeswari Koeri, I. L. R , 26 Cal. 
625. In re Pandurong Govind,\. L R, 
24 Bom. 527, and Baldeo Baksh Sing v. 
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Raj Balliam Singh, 2 A. L. J. R. 374, 

^ferred to, Maharaj Tewari v. Har 

Charan Rai, I. L. R.. 26 All 144, (ol. 

. Singh v. Ram Partap. 

I. L. R., 31 All. 150. 

44 - Criminal pRocfeouRa Code (Act 
V. OF 1898), s. 143—Mere delivery certifi¬ 
cates to purchaser at Court sale without 
proof of delivery of actual or symbolical 
possession of property not sufficient to prove 
possession.] A purchaser at a Court sale 
of immoveable properties, to whom delivery 
certificates have been granted, but to whom 
possession either actual or symbolical was 
not delivered cannot, on the strength of 
such certificates alone, be declared to be 
in possession of such properties in pro- 
cceoings under s. 145 of the Criminal 
I roctdure Code Gulraj Marwuri v. bhdk 
Bhatoo (I. L. R , 32 Cal. 796), distinguish- 
ed. Kunja Behan Das v. Khetro Pol Sineh 
^ry, (6 C W. N. 38), distinguished.— 
Kaoava Aiyangar V. Krishnasami Aiyar. 
31 Mad. 416. 

45 * Criminal Pkocbdurb Codb (Act V. 
OP s. i 43 ^PossesHon by the manager 

of a joint Hindu family can be protected by 
a Magistrate by proceedings under s. 143 
of the Code.] The managing member of 
a coparcenary governed by the Mitakshara 
law has a recognised position of superiority 
with well-defined rights of management and 
possession independent cf the consent of 
the other members of the coparcenary. A 
Magistrate has jurisdiction to protect a 
manager in such possession by proceedings 
under s. 145 Criminal Procedure Code. 
Sri M.han Thakur v. Narsing Mohan 
Thakur, (I. L. R., 27 Cal. 259), referred 
to and approved.— Bhaskari Kasavara- 
YUDij V. Bhaskaram Chalapatirayudu, 
31 Mad. 318. 

46. Criminal Procbdurb Code (Act V, 
OP 1898),—s. 143—Possession Title, proof 

Evidence.] Evidence of title is admissible in 
an inquiry under s. 145 of the Code of 
Criminal Procedure (Act V. of 1898) to 
enable ihe Court to decide the question 
of actual possession, but proof t f title Is 
not proof of a< tual possession,— Pana- 
ganti Parthasarathy Nayanim V. Pal- 
LiKAPpu Vbnkatasami Rbddy, I. L. R., 
34 Mad. 138. 

47 - Criminal Procbdurb Code—745, 

326 —Transfer ''Cripiinal Case"^Accused 
person."] Held that the expression * cri¬ 
minal case’ as used ins. 526 of the Code 
of Criminal Procedure includes a pro¬ 
ceeding initiated under s. 145 of the 
Code and that the High Court under 
s. 526 has power to transfer such a pro¬ 
ceeding from one court to another court 
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subject to all th-; conditions under which 
atransfer can be made. Arumiiga Te_^uudnn, 
Lolit Mohan Moitra v. Surja Kanta Acharjee 
and Gurudas Nag v Gaganendra Nath 
Tagore ref^*rrcd to In re Pa*^dnrang 
Govirtd Pujari dissented from. An ‘ac¬ 
cused person' is one over whom a cri 
mina! court exercises jurisdiction. Queen^ 
Empress v. Mutasaddi Lai followed.— 
Jaggu Ahir V, Murli Suukul, I- L- 

R.. M All. 533 * 

48. Criminal Procedure Code (Act V. 
OF iSpH)—s. i4S-^Omission of Magistrate to 
state grounds for passing order is an ir¬ 
regularity and does not render the pro¬ 
ceedings void, if no prejudice caused 
therehyl\ The omission of a Magistrate, 
in his order initiating proceedings under 
s. US of the Code of Criminal Procedure, 
to state the grounds on which he is satis¬ 
fied that there was a dispute likely to 
cause a breach of the peace, is an ir¬ 
regularity and will not, when the party 
is not prejudiced in the conduct of the 
inquiry by such omission, render the 
proceedings of the Magistrate void. Want 
of notice to one party in possession cannot 
be set up by another party who had 
notice and who appeared in the pro¬ 
ceedings.— In the MATT8R OF ChINNAP- 
PUDAYAN, 1 . L R, 30 Mad. 54 ' 1 * 

49. Criminal Procedure Code (Act V. 
OP iSqS)— s. j4S’^Possession — Dispute con¬ 
cerning land—Turisdictton of Magistrate 
Proper question for determination—Actual 
possession —Decision based not on oral eti- 
dence, but on settlement proceedings."] The 
only question, which a Magistrate has to 
decide in a proceeding under 3. 145 of the 
Criminal Procedure Code is. as to who is 
in actual possession of the disputed land. 
Where the Magistrate, while holding that 
the oral evidence of actual possession was 
in favour of one party, proceeded to discuss 
and decide as to the legal effect, under the 
Bengal Survey Act, of a recent order of an 
Assistant Settlement Officer, .passed in an 
inquiry into a boundary dispute between 
the parties, awarding possession to fthe op¬ 
posite party, and also as to the maintain¬ 
ability under the circumstances of proceed¬ 
ings under s. 145 of the Code, the civil 
remedies available to the defeated party, 
the legality of the above order and his 
power to set the same aside, and directed 
the first party to be maintained in posses¬ 
sion in accordance with such order •.—‘Held, 
that the Magistrate had acted without juris¬ 
diction in going into these matters instead 
of determining the question of actual pos¬ 
session on the evidence in the case — 
Kocmai Fakir v. Romrsh Chandra Bis 
WAS, 1 . L. R., 35 Cal. 795. 
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50 Criminal Procedure Code (Act V. 
OF 1898)— s. 145 — Magistrate holding in¬ 
quiry under s. 145 cannot direct Subordinate 
Magistrate to take evidence^Order based 
on such evidence void as made without juris¬ 
diction.'] A Magistrate holding an inquiry as 
to possession under s 145 4 of the 

Code of Criminal Procedure, is bound to 
take the evidence himself and cannot dele¬ 
gate to a Subordinate Magistrate the duty 
of recordif g such evidence An order of 
such Magistrate based solely and substan¬ 
tially on evidence recorded by a Subor¬ 
dinate Magistrate is not an order based on 
legal evidence and is void as made without 
juriediction, In re Baikant Kumar '3 C, 
L. R. 134). referred t'*. Koiha Koer v. 
Muneswar Teivari (I. L. R, 34 Cal 840I, 
referred to.— Arumuga Govindan v. Vbn- 
katasubbier, 1 . L, R., 31 Mad. 82. 

51. Criminal Procedure Code (Act V. 
OF 18981—55. 145, ( 2 ) and 52 P(/) — 

Dispute concerning land—Jurisdiction of 
Magistrate—‘Pendency 0" a civil suit for 
possession of the disputed land—Subsistence 
: of prohibit ry order on the date of the pro- 
ceeding—Transfer of case without jurisdic¬ 
tion—Likelik''od of a breach of the peace.] 
The pendency of a suit under s. 9 of the 
Specific Relief Act (I. of 1877) with regard 
to certain land in dispute does not oust the 
Magistrate’s jurisdiction to take proceed¬ 
ings under s 145 of the Criminal Procedure 
Code in respect of the same land, if he finds 
I reasonable grounds for apprehending a 
breach of the peace. The fact that On the 
date of the initiation of the proceedings un¬ 
der s. »45 of the Code there was a subsisting 
order under s 144. the terms of which were 
not before the Court, passed against the 
landlords in a proceeding, to which the 
tenants, through whom they claimed to be 
in possession, were not parties, does not 
justify the Court in setting aside the 
proceedings under s. 145, in respect of the 
same subject-matter of dispute, as without 
jurisdiction. A transfer by a first class 
Magistrate of a case under s. 145 errone¬ 
ously and in good faith does not vitiate the 
proceedings by reason of the provisions of 
s. 529 (/). Akhar AH Khan v. DomiLal 4 
C. W. N. 821, followed. S 145 requires 
that the Magistrate, before initiating pro¬ 
ceedings thereunder, must be satished, on 
the materials before him, that there is fear 
of a breach of the peace with regard to 
some immoveable property between the 
parties Where the Magistrate initiated 
proceedings under s. 14^ on a police report 
on which he was satisfied that there was an 
apprehension of a breach of the peace, 
and there was evidence on the record of a 
1 probability of such breach of the peace, the 

[Cr. Dig.—7.] 
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High Court refused to set aside the final 
order as without jurisdiction.— Kishori 
Lal Roy v. Srinath Roy, I. L R.. 36 Cal 

370. 

S 3 . Criminal Procbdurp Code — ss. 145 
(/) and 4^g (3)—^Revision—yurisdiction to 
interfere with an order purporting to be 
passed under s. 145-'] Where an order pur* 
porting to be passed under s 145 (/) of the 
Code of Criminal Procedure after evidence 
recorded which satisfied the Magistrate that 
there existed a dispute likely to occasion a 
breach of the peace in respect of certain 
immoveable property was found to be in¬ 
sufficient or defective in the sense that it 
gave no information as to the subject of the 
dispute and left the persons to whom it was 
issued quite in the dark as to the property 
in regard to which they had to set forth 
their respective claims, it was held that the 
inadequacy of such order gave the High 
Court jurisdiction to interfere. Mohesh 
Sowar v, Narain Bag. I. L. R , 27 Cal. 981, 
and Sukru Dosadh v. Ram Pergash Singh, 
(I. L. R., 30 Cal 443), followed — Martin. 
In thr Matter ofthr petition of T. A. 
—, I. L. R., 37 All. 296. 

53. Criminal Procedure Code — ss. 146, 
439—Defect in form of written order — Ju- 
risdiction — Revision.'] Where in proceed¬ 
ings under Ch. XII of the Code of Crimi 
nal Procedure the initial order was defec¬ 
tive in that it did not set forth the grounds 
for the Magistrate being satisfied of the 
existence of a dispute likely to cause a 
breach of the peace: but on the other 
hand both parties were fully cognizant 
of the matter in dispute and there was 
in fact danger of a breach of the peace, 
the High Court declinrd in revision to 
interfere with the Mapistrate’s order.— 
Gunga Saran Singh v. Bhagwat Ppafad, 
I. L. R., 32 All. 132. 

54. Criminal Procedure Code (Act V. 
OP 1898)—s. 147 — Dispute concerning the 
right to act as pujari and not the right 
of use of land — Easements.] S. 147 of the 
Criminal Procedure Code is not limited 
in its terms to easements, but relates to 
any dispute concerning the right of use 
of land or water. A dispute concerning 
merely the right to act as pujari in a 
temple, and not the right of use of the 
land on which it stands, is not within 
the scope of s 147 of the Code. Kader 
Bateka v. Kader Baicha Rorothan, ( 1 . L. 
R., 29 Mad. 337), not followed.— Guiram 
Ghosal V, Lal Bbhari Das, 1 . L. R., 37 
Cal. 578. 

55. Criminal Procedure Code (Act V. 
OP 1898)—5. 147 '—Use of Water, dispute 
relating to—Erection of Bund by one 


Criminal Procedure Code [contd.)— 

party—Order by Magistrate for its removal 
under police supervision—Injunction by 
Civil Court restraining the opposite party 
from interfering with the Bund—Subse¬ 
quent order by Magistrate directing its 
removal by the Police.] S. 147 of the 
Criminal Procedure Code contemplates 
orders directed to the parties to the 
dispute, and does not enable a Magistrate 
to enforce his orders, passed thereunder, 
through the agency of the police. An 
order passed some time after the termina¬ 
tion c-f the proceedings under s. 147 of 
the Code, directing the removal of a 
bund by the police is without jurisdiction. 
Pasupati Nath Bose v Nando Lal Bose, 

S C. W. N. 67, and Lalit Chandra Neogi 
V. Tarini Persad Gupta, 5 C. W. N. 335, 
distinguished.— Dalmir Puri v. Khodad 
Khan, I. L. R., 36 Cal. 923. 

56. Criminal Procedure Code (Act 
V. OF 1898)—55. IS 7 , 159, 476—Investiga¬ 
tion by Superintendent — Subsequent in¬ 
quiry by Magistrate — Order for prosecu¬ 
tion ef witnesses examined in the Magis¬ 
trate’s inquiry — AetXLV. of i860 (Indian 
Penal Code) s. 193] The Superinten¬ 
dent of Police made an investigation at 
the direction of the Magistrate and came 
to ihe condus on that the case was not a 
true one: but at the same time suggested 
that a Magi'ftrate might be sent to ir>quire 
I into it. The District Magistrate accord¬ 
ingly deputed a magistrate of the fiist class 
to inquire, who made an irquiry, which 
resulted in an order for the prosecution of 
certain witnesses who had given evidence 
before him. Held that there wa« no legal 
sanction for the inquiry held by the Magis¬ 
trate, and his order for the prosecution of 
the witnesses was therefore invalid In the 
Matter of the petition of Kandhaiya Lal, 
Weekly Notes, 1899, p. 87, and Moult Darai 
V Nauranji Lal, 4 C. W. N., 351, referred 
to.— Emperor v. Abdul Rahman, I. L. R., 
33 All. 30. 

57 Criminal Procedure Code (Act V. 
OF 1898)— ss. 154, iss, 157, i6a ands 5 i> See 
Evidence Act ss. 25, 114, illus. (A), 1 . L. R., 
35 Mad. 247. 

58. Criminal Procedure Code— ss. 162, 
288—Indian Evidence Act (I. of 1872), 
ss. 21, IS 7 — Evidence—Admissibility of 
evidence—Statements made by witness to 
Police and Panch—Statements made by the 
witness as accused before Committing Ma¬ 
gistrate — Witness deposing to different story 
before Sessions Court—Corroboration of the 
deposition before the Committing Magistrate 
by statements made before the Police and 
the Panch—Inresiigating Police Officer- 
Deposition of, as to siatemenxs made by wit- 
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nesses to him‘^Examination-in-chie/—pTaC' 
tice and procedure.^ During the trial oi an 
accused person, the Sessions Judge admit* 
ted into evidence and used against the ac¬ 
cused the following statements: in state¬ 
ments made by a witness to the Police im¬ 
plicating the accused, (2, the same witness' 
statement to the Panch, (3) and his state¬ 
ment as an accused person made before a 
Magistrate, and (4) statements made by the 
co-accused to the Police. The witness, 
when he was examined before the Commit¬ 
ting Magistrate, gave a consistent story; 
but he deposed to quite a different version j 
when he was examined in the Sessions 
Court. The learried Judge disbelieved the 
changed story, and he used the witness 
statements to the Police and his statements 
as an accused person and his statements to 
the Panch, by way of corroboration of what 
the witness had stated to the Committing 
Magistrate. The accused was convicted 
and sentenced On appeal (1) that 

it was an error to admit statements Nos 1 
and 2 for the purpose of corroborating state¬ 
ments No. 3, tor only the statements of 
witnesses made to tne trying Court can bo 
corroborated in the manner contemplated 
by s. 157 of the Indian Evidence Act, ld72. 
Previous statements might be used to cor¬ 
roborate or contradict statements made at 
the trial: not to corroborate statements 
made prior to the trial. (2; That statements 
No 2 were altogether inadmissible as evi¬ 
dence of the accused’s guilt for they could 
at most be regarded as admissions by the 
CO accused which could possibly be used 
against himself, but could not be proved 
and used against the accused The Investi¬ 
gating Police Officer ought not to be allow¬ 
ed to depose in examination-in-chief to 
what the witnesses stated to him. It opens 
up an undesirably wide field for cross-ex¬ 
amination and leads to the attention of the 
Court being diverted and distracted from 
the true issues Moreover it is contrary to 
the plain intention of s. 162 of the Code of 
Criminal Procedure, which is that such 
statements should be used, if at all, on be¬ 
half of and not against the person under 
trial.— Empbror v. Akbar Badoo, 1 . L. R , 
34 Bom 599. 

59. Criminal Procedure Code. (Act V. 
OP 1898)—s. 162—Bombay City Police Act 
[IV. of 1902), s. 63^Indian Evidence Act 
(/. of i8t2), ss . 24 and idj—Amended 
Letters Patent, 1865, cl. 26 ^Statement 
made by a witness to and taken down in 
writing by a Police oficer—Admissibility 
in evidence-^Confession of accused, admis- 
sibiiity o/.J One P., an eniry clerk in the 
General Post Office, Bombay, was charged 
^ith having committed theft in respect of 
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a registered letter. S. a friend of the ac¬ 
cused, had made a statement to a Police 
Officer which the latter had taken down in 
writing. At the trial S. denied having 
made the statement, whereupon the Presid¬ 
ing Judge admitted the statement in evi¬ 
dence both to discredit S and also as evi¬ 
dence against P. in that it contained state¬ 
ments made to the Police corroborating 
confessions made by P. These confessions 
were also used in evidence against P. On 
the application by P.’s Counsel, the Ad¬ 
vocate-General certified under clause 26 of 
the Amended Letters Patent that the said 
document was wrongly admitted. On a 
review of the Full Bench.having 
rt-gard to s. 162 of the Criminal Procedure 
Code (Act V. of 1898), the said document 
ought not to have been admitted or used in 
evidence against the accused. Per Russbll, 
Ag. C. J.:-The document might be used 
to contradict the witness not by putting in 
the statement, but by putting it in the hands 
of the Police Officer to refresh his memory 
and 10 get him to contradict the statement 
of S. Per Chandavarkak, ]■;—It is the 
statement contained in the writing which 
only could be used and that only to impeach 
the credit of such witness in the manner 
provided by the Indian Evidence Act il. of 
1872). Per Batty, J The writing might 
have been used for the purpose of refresh¬ 
ing the memory of the witness cross-ex¬ 
amined as to the fact of the statement either 
on behalf of the prosecution or on behalf of 
the defence provided that it was treated by 
the prosecution only for the purpose of im¬ 
peaching the credit or in corroboration of 
the witness who made it. Per Bbaman, 

J __The writing ought not to have been 

admitted at all, or its co -tents to have been 
allowed to be used by the prosecution for 
the nominal purpose of contradicting the 
witness. — Empbror v. Narayan Raghu- 
NATH Patki, 32 Bom. 111. 

60. Criminal Procedure Code (Act V. 
OF 1895),— ss. 162, 154 /55,^57—See Evi- 
dence Act ss. 25, 114 iH^s. ( 6 ), L L. R., 35 
Mad. 397. 

61. Criminal Procedure Code—ss. 

164—Right of accused to copies of state- 
ments made by Magistrate under."] An ac¬ 
cused person under remand is not, before 
the commencement of the preliminary in¬ 
quiry, entitled to be furnished with copies 
of statements made on oath by various per¬ 
sons and recorded by the Magistrate under 
ss. 162 and 164 of Code of Criminal Pro¬ 
cedure. No such right is conferred by the 
Cede of Criminal Procedure and the ques¬ 
tion whether any person has a right to in- 

1 sped a public document is outside the 
i scope of the Evidence Act. Such state- 
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ments miy, howjver, be put to contradict 
the persons making them when called as 
witnesses and it will then form part ol the 
record, of which the accused will be entitled 
to a coi>y after commitment There is no 
general principle of common law which 
would entitle an accused person to copies 
of such documents. Queen-Empress v. Aru- 
mugam, il L. R.. 20 Mad. 189)1 distin¬ 
guished.— Empkror®. Muthia SwamiyaR. ! 
1 . L, R., 30 Mad. 466. 

62. Crimin.m. Procrdurh Codr— 5. 163 
See Act 1 of 1873 sections 8 and 24-27 
I. L R., 31 All. 592. 

62a. Criminai. Proceduuk Codk— s. 172 
— Compromi-ic—Assault in thecaurseof jvhich 
one of the persons assaulted received fatal in 
juries."] Three persons assaulted three 
Others, with the result that one of the 
persons assaulted died. Held that »t was 
not competent to the survivors to com¬ 
pound the case with their assailants in 
respect of the injuries caused to the person 
deceased— Empbrok v. Sultan Singh, I. 

L R., 31 All. 606. 

63. Criminal Procedure Code— i. 177 
■^^Jurisdiction—Effect of place where of¬ 
fence was committed ceasing to be British 
territory.] An offence was committed in 
March, 1910, at a place which was then 
part ofthe Mirz ipur district Subsequently | 
one of the persons alleged to have taken 
part in the Commission of such offence 
was arrested in Bengal and sent to 
Mirzapur, when he was Cwmmitted by the 
Joint Magistrate to take his trial before the 
Court of Session. In the meanwhile the 
place where the offence was committed had 
ceased to be British territory Held that 
this fact did not oust the jurisdiction ol 
cither the Magistrate or the District Judge 
of Mirzapur.— Emperor v. G.vnga 1 . L R,, 
34 All. 451. 

64 Criminal Procedure Code (Act V. 
OF 1898)— ss. 177 and 242^Bond to Keep 
the Peace — Enquiry, sufficiency of.] A Ma¬ 
gistrate proceedii-g under section 117. Cri¬ 
minal Procedure Code (Act V. of 1898), as 
nearly as practicable in the same way as 
under section 24a, Criminal Procedure 
Code, must state to the accused the parti¬ 
culars of the matter against them and ask 
them if they can show cause why they 
should not be required to execute bonds 
Held, that the question * are you willing to 
execute the bonds required or do you wish 
for further inquiry” answered by a state- 
ment that the accused would execute bonds 
in not a sufficient compliance w th section 
117.— Palaniappa Asary V. Emprror I, L. 

R., 34 Mad. 139 
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6,s. Criminal Procedure Code—s./ 7 p 

-^Criminal Misappropriation—Jurisdiction 

_• Place where consequences of act ensued.*'] 

Tne word consequence ' in section 179 of 
the Criminal Procedure Code means a conse¬ 
quence which forms a p^rt and parcel ofthe 
offence. It does not mean a consequence 
which is no*, such a direct result ofthe act of 
the offender as to form no part of that of¬ 
fence. Hei.ee where an agent in charge of a 
branch shop in Sultanpur misappropriated 
money belonging to his principal, which 
should have been sent to the head office at 
Cawnpore, it was held that the courts at 
Cawnpore had no jurisdiction to try the 
agent for criminal misappropriation. 
Queen Empress v. O'Brien, 1 L. R., 19 All. 
MI, and Colville v. Kristo Kishore Bose, I. 

L. R., 26 Cal 746, distinguished. Babu 
Lai V. ijhansharn D.ts, 5 A. L. J. 333, re¬ 
ferred to— Ganeshi LaI V Nand Kishorb, 

1 L R , 34 All. 487- 

66. Criminal Procedure Code—ss. 182 
and 331 ^ Jurisdiction—Place at which 
consequence of act ensues^Crimtnal breach 
of trust — Act XLV. of i860 (Indian 
Penal Code), section 408.] One M was 
employed as an agent by a firm in Mirzapur* 
Goods were entrusted to him for sale in 
various districts in Lower Bengal, and from 
time to lime, as he sold goods, he remitted 
money to his employers at Mirzapur. 
When called upen to furnish accounts, he 
offered to furnish Rs. 500 as a deposit, but 
did not submit any account. Held that 
the Courts of Mirzapur had jurisdiction to 
try M for whatever offence he had com¬ 
mitted arising out of the above transac¬ 
tions Queen Empress v. O'Brien, 1 . L. R., 
19 All. 411, followed. — Kmpkror v. 
Mahadbo, 1 . L. R., 82 All. 397. 

67 Criminai. Procedure CoDB (Act V. 
OF 1898)- s. tSS^Elfect of illegal arrest on 
trial 0/ accused- Extradition ] Where a 
man is in the country and is charged before 
a Magistrate with an offence under the Penal 
Code, it will not avail him to say that he was 
brought there illegally from a foreign coun¬ 
try I he principle upon which English cases 
to this effect are based underlies also section 
188 of the Criminal Procedure Code (Act 
V. of 1898).—EmPBROR V. ViNAYAK DaMO- 
DAR Savarkar. I L. R., 35 Bom. 225. 

63 Criminal Procbdurk Codb—s. t88f 
227—Offence committed »« Nepal territory 
— Certificate granted by political officer 
specifying a particular section of the Indian 
Penal Code ^ Trying Magistrate not df 
barred from convicting under another section 
if within the facts stated.] A certificate 
granted by a political officer under section 
188 of the Code of Criminal E^ocedure in 
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respect of a certain set of facts will cover 
every charge which the facts disclosed in 
the proceedings will suffice to sustain. 
The certificate is granted on the allegation 
of certain facts which cons.ilute the charge 
against the accused, and the trying Magis¬ 
trate is not restricted to the section which 
is mentioned in the certificate, but at the 
utmost to the facts.— Emperor v. Krishna 
Nath Tiwari, I L. R., 33 All. 514. 

69, Criminal Procedure Code (Act V. 

OF 1898)—s I gs^Application for sanction 
to prosecute—Dismusal of the application 
for default—Appellate Court cannot grant 
sanction on appeal^Dismissal of application 
for default not permissible—Review of order 
not permissible under the Code.] An appli¬ 
cation was made by the Public Prosecutor 
of Belgaum to the Subordinate Judge of 
Gokak for sanction to prosecute one G for 
offences committed in his Court. The 
Public Prosecutor failed to appear in the 
Court on the day and at the hour fixed for 
the hearing of the application. The Sub¬ 
ordinate Judge dismissed the application as 
for default. On an application being made 
to review this order, the Subordinate Judge 
declined to do so. On appeal, however, the 
District Judge granted the sanction under 
section 19s of the Criminal Procedure Code 
(Act V. of 1898). Held, that the District 
Judge had no jurisdiction to accord the sanc¬ 
tion on appeal, under section 195 cf the Cri¬ 
minal Procedure Code (Act V. of 1898), in¬ 
asmuch as there was no sanction given or 
refu;^edby the Subordinate Judge. The only 
jurisdiction which the District Judge had 
under the circumstances was to revise the 
order passed by the Subordinate Jud^e dis 
missing the appUcatio s as for default. 
Held, further, that there was no provision 
in the Criminal Procedure Code (Act V. of 
1898) which wananted the Subordinate 
Judge in rejecting or dismissing the appli 
cation of the Public Prosecutor because of 
his failure to appear at the time the appli¬ 
cation was called on for dismissal. The 
Subordinate Judge was bound to consider the 
application on its merits, even though the 
party who made it was not there to help the 
Court. Held, also, that the Subordinate 
Judge had no power to review his order 
because the Criminal Procedure Code con¬ 
tained no provision giving jurisdiction to a 
Court to review orders passed under it.— In 
re Gopal Siddbshwar, I. L. R., 32 Bom. 
203. 

70. Criminal Procedure Code—s. ips 

•^On appeal against order granting sanction 

District Court has no power to remand for 
further injury^S. 647 of the Civil Proce¬ 
dure Code does not apply to proceedings 
under s, tgs of the Criminal Procedure Code 
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^Letters Potent_ cl. 15—Judgment, what 
is ] An order of a single Judge rejecting a 
revision petition presented under s. 622 of 
the Civil Procedure Code on the ground 
that the objeciion taken therein is unfound¬ 
ed is a ‘ judgment ’ withm the meaning of 
clause 15 of the Letters Patent and appeal- 
able as such. The powers conferred under 
s. 19s of the Cede of Criminal Procedure 
are of a very special nature and no inherent 
jurisdiction can be attributed to any Court 
in the exercise of such powers, unless it is 
incident to their proper exercise. A Court 

to which an appeal is presented against an 

order granting or refusing sanction under 
s. 195 of the Code of Criminal Procedure 
has no power to remand the case for a fresh 
inquiry, S. 647 Code of Civil Pro¬ 

cedure does not make the provisions of the 
Code of Civil Procedure applicable to pro¬ 
ceedings under s. 19S Code of Crimi¬ 

nal Procedure.— Rama Ayyar Venkata 
CHBLLA Padayachi, 1 L. R., 30 Mad. 311. 

71. Criminal Procedure Code (Act V. 

CF 1898)— s. igs—Charter Act-^Revocation 
of sanction—Poioer of High Court.] Under- 
sub-s. (6) ol s. 195 of the Code of Criminal 
Procedure a petition by way of appeal lies 
to the High Court in every case in which a 
Civil or Criminal Court subordina e to it, 
within the meaning of sub-s. (7) («?) gives or 
refuses a sanction, whether in respect of an 
offence committed before it or of one com¬ 
mitted before a Court subordinate to it, and, 
in the latter case, whether it gives a sanction 
refused by the Subordinate Court or revokes 
a sanction accorded by such Court. Under 
clauses (6) and (cj of sub-s tUi the sanction 
may be accorded in the first instance by the 
Court to which the Court in which the of¬ 
fence was committed is subordinate, even 
though no application for sanction has been 
made to the latter Court. For the purposes 
of clauses and (rj sub-s. (l), a sanction 
accorded by the High Court would operate 
as a sanction accorded by a Court subor¬ 
dinate to it, such as the District Court. An 
order passed by an Appellate Court is, in 
hw, the order which ought to have been 
passed by the Subordinate Court, and will, 
in consequence, have the same efficacy and 
operation as the order which ought to have 
betn passed by the latter. S. 439 
Code of Criminal Procedure provides that 
the High Court, as a Court of revision, may 
exercise the powers conferred on a Court of 
appeal by s. 195* ^ case in which both 

the Original Criminal Court and the Appel¬ 
late Criminal Court refuse sanction, the 
High Court, as a Court of revision, may call 
for the record and, if the refusal proceeds 
on an error of law, it may accord the sanc¬ 
tion which ought to have been granted by 
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the Apptlli^te Criminal Court and such 
sanction will be operative for the purposes 
of clauses {b) and (c) of sub-s. (l>. A 
plaintiff in a suit applied for attachment be 
fore judgment and filed an affidavit in 
support of that application in which he 
stated that the defendants intended to alienate 
their properties with mala fide intentions. 
He did not state in the affidavit that this 
statement was based on what he had been 
told. He was, however, orally examined, 
and then deposed that he had hear<l that the 
defendants w<re intending to alienate pro¬ 
perty. The petition was dismissed. There¬ 
upon sanction was asked for, the Subor¬ 
dinate judge according sanction only for an 
offence under s. IQ9 of the Indian l>nal 
Code, and refusing sanction for offences 
under ss. 193. 196 and 200. The sanction 
accorded was not based on the oral evidence 
but on the statement in the affidavit. The 
defendants appealed (under s. 195 of the 
Code of Criminal Procedure), against the 
refusal to grant sanction for offence.s under 
ss. 193, 196 and 200, to the District Judge, 
who accorded sanction for the prosecution 
of the petitioner under those sanctions 
gjgQ.— Held, on revision, that the District 
Judge had not exercised a sound discretion 
in according the sanction, for although the 
petitioner had not stated in his affidavit that 
the statements therein were made on hear¬ 
say, he had stated so in his oral evidence 
and the affidavit was not inconsistent with 
that evidence. Whether a Village Magis¬ 
trate is a magistrate within the meaning of 

s. 197, clause (a) of the Code of Civil Pro¬ 
cedure, as that expression is defined in the 
imperial General Clauses Act, Queere .— 
Palaniatpa Chbtti V. Annamalai Chbtti, 
I. L. R., 27 Mad. 223. 

72. Criminal Procbdurb Code— s . /p5 

— lo prosecute — Appeal."] Held 

that when sanction to prosecute has been 
granted by a Court under the provisions of 
8. 195 of the Code of Criminal Procedure, 
only one appeal from such order will lie 
under that section. Salig Ram v. Ramji 
Lai, I, L. R., 28 All. 554, Emperor v. Serh 
Mai, Weekly Notes, 1908, p. 102, and 
MuthusToami v, Mudali v. Venni Chetti, 
I, L. R., 30 Mad 382 referred to.— Kanhai 
Lal V . Chhadammi Lal, I. L. R , 31 All 48 

73. Criminal Procbdurb Codb(ActV. 
OF l898)--Si'. 195, 235—Wo sanction required 
vihen the actual offence charged is not one 
for which sanction is necessary under s. /p5 
of the Code of Criminal Procedure, though 
the facts alleged disclose an offence for which 
no prosecution can be entertained without 
sanction under that section.] The agent of 
a decree-holder accompanied an Amin to 
execute the decree and was obstructed and 
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assaulted in endeavouring to effect execu¬ 
tion. The agent applied to the Court for 
sanction to prosecute for an offence under 
s. 186, Indian Penal Code, and on the sanc¬ 
tion being refused, he presented a complaint 
against the party who assaulted him for 
offences under ss. 323 and 355 of the Indian 
Penal Code ;— Held, that no sanction under 
s. 19s of the Code of Criminal Procedure 
was necessary, although the facts alleged 
disclosed an offence under s. 186 of the 
Indian Penal Code. When in the course of 
the commission of an offence for which no 
prosecution can be entertained without sanc¬ 
tion, other oif«mces, which may form the 
subject of separate charges under a. 235 of 
the Code of Criminal Procedure, and for 
which no sanction is required, are commit¬ 
ted, a complaint in respect of the latter 
offences c-in be entertained without sanction 
being obtained for the former.— Kristna 
P iLLAi V . Krishna Konan, 31 Mad. 43. 

74. Criminal Procedure Codk (Act V. 
OF 1898)— ss. 795, 4y6 — Indian Penal 

Code (Act XLV. of i860), ss. 193, 2/0 — 
Sandion to prosecute—Refusal by Subor¬ 
dinate 'Judge—District Judge on appeal 
may institute proceedings under s. 476^ 
Court — Interpretation.] An application 
was made to a Subordinate Judge for sanc¬ 
tion to prosecute L. for offences punish¬ 
able under sections 193 and 210 of the 
Indian Penal Code (Act XLV. of i860). 
The Subordinate Judge refused to grant 
the sanction. On appeal, the District Judge 
varied the order and directed the lower 
Court to prosecute L for an offence under 
s. 210 of the Indian Penal Code Held, 
that the District Judge had jurisdiction to 
pass an order under s. 476 of the Criminal 
Procedure Code (Act V. of 189^); that it 
was not competent to him to direct the 
Subordinate Judge to prosecute L for an 
offence under s. aio of the Indian Penal 
Code and that he should himself have 
proceeded according to clause (6) of s. 195 
read with section 476 of the Criminal Pro¬ 
cedure Code. The word '• Court in s 476 
of the Criminal Procedure Code includes 
within its scope the other Courts to which 
such Court is subordinate referred to in 
section 195 of the Code. Begu Sing v. 
Emperor, 34 Cal. 551, dissented from.— 
In Lakshmidas Lalji, I. L R , 32 Bom. 
184. 

7$. Criminal Procbdurb Codh—ss. 795, 
476 — Sanction to prosecute—Sanction set 
aside by superior court and order for pro* 
secution under s. 476 substituted — 
diction.] Held that a court hearing an 
application under s. 195 of the Cede of Cri¬ 
minal Procedure to revoke sanction for a 
prosecution granted by a suboidinate court 
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has jurisdiction to set a id-^ the Order of 


the subordinate court and direct a pro¬ 
secution under s. 47 ^ Code. In tne 

Matter of the petitim of Mathura Dass, 

1 . L. R , 26 All 80. overruled.— Chadammi 
V. Lalta Prasad I L. R., 34 All 602. 

76 Criminal Procbdure Cods— s. igs 

^Sanction to prosecute —Jurisdiction to 
grant or revoke sanction Application was 
made under s. 195 of the Code of Criminal 
Procedure to a Magistrate of the 3rd class, 
who tried the original case for sanction to 
prosecute the complainant. This applica¬ 
tion was refused. A further application 
was then made to the District Magistrate, 
who granted sanction. Meld that the 
Sessions Judge had n > power to set aside 
the order of the District Magistrate granting 
sanction.— Ram Drni v. Nand Lal Rai, 

I. L, R.. 30 All. 109. 

77. Criminal Procbdurb Codb (Act V, 

OF 1898)—ss. / 95 . /pd,/p7.^/5. S.mc- 

tion—Notice to accused — Reference to High 
Court — Revisionaf powers.] Section 2 rs 
of the Code of Criminal Procedure is not 
applicable to a case in which a commit¬ 
ment in questirn has not been made under 
any one of the four sections therein speci¬ 
fied, but has been made under the direc¬ 
tions of the High Court under s. 526 (1) 
IV. Mil order of a Sessions judge or 
District Magistrate parsed under s. 436, 
directing commitment, may be quashed by 
the High Court in the exercise of its revi- 
sional powers, though not under s 215. 
But an order passed by the High Court 
itself under s 536 cannot be so revised 
Sanction accorded by Government under 
s. 197 is not null and void for the reason 
that no notice wss given to the accused to 
show cause why it should not be given. 
It is a matter left to the discretion of 
Government whether such opportunity 
should be given to the person concerned 
before sanctioning his prosecution. There 
is a marked distinction between the classes 
of offences dealt with in s. 195. clauses {b) 
and (c), and those dealt with in s. 197. A 
Court granting sanction under s. 195 (^) 
and (c) does so in connection with offences 
committed in or in relation to any pro¬ 
ceeding in such Court, and the Court 
therefore acts in its judicial copacity in 
granting the sanction on legal evidence. 
But the Government, in according or with¬ 
holding sanction, under s 197 (for the pro¬ 
secution of a public servant in respect of 
an offence alleged to have been committed 
by him as such public servant), acts purely 
in its executive capacity and the sanction 
need not be based on legal evidence The 
Criminal Procedure Code does not pres¬ 
cribe any particular form for the sanction 
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required by s 197, as it does in the case 
of a sanction accorded under s I 95 '— 

THB Mattbr op Kalagava Bapiah, 1 . L. 

R., 27 Mad 54 

78. Criminal Procrdurb Codr—ss./ p 5 . 

^g-^Siinction to prosecute — Revision — 
Powers of High Court.] An application 
under s. 195 of the Code of Criminal Pro¬ 
cedure fur sanction to prosecute was made 
to and granted by a Magistrate of the first 
class. .A further application under s. 195 
of the Code to revoke the sanction was 
made to the Sessions Judge, but was rejec¬ 
ted. Held that the High Court bad power 
to send for the record of the case under 
s ction 435 and to interfere, if necessary, 
under s. 439 of the Code of Criminal Pro¬ 
cedure with these orders. Kusal v. Badri, 
Weekly Notes 1907. p 283, overruled. 
Muthuswami Mudali v. Veeni Cheti^ I. L, 
R,, 30 Mad.. 382 referred to. — Emperor v. 

\ Serh Mal, I. L. R., 30 All. 243. 

79 Crimi ial Procbdurb Code (Act V* 

OF 189S) —s IQS — Sanction to prosecute— 
Order granted by single Judge—Powers of 
Full Court to revoke the sanction—Full 
Court not an Appellate Court—Presidency 
Small Cause Courts Act (A'P. of 1SS2), 
ss 37, 38.] Where a sanction to prosecute 
has been granted by a Judge of the Presi¬ 
dency Small Causes Ci'Urt at Bombay, 
the Full Court of that Court has no power 
to revoke the sanction. Per Chanda- 
VARKAR, 7 :—The language used in ss. 37 
and 38 of the Presidency Court of Small 
Causes Act (XV. of 18S2) dies not appear 
to be appropriate for the purpose of confer¬ 
ring appellate jurisdiction upon the Full 
Court. Per Batchslor, 7.;— The jurisdic¬ 
tion conferred by s. 38 of the Act is not 
appellate, but revisional only. — Shivlal 
Padma, In re I. L R.. 34 Bom 316. 

80. Criminal Procbdurb Code (Act V. 
OF 1898)—ss. iga, 478—Sanction to pro- 
secute—Subsequent order to prosecute pass¬ 
ed under s. 478.] The grant of a sanction 
to prosecute to a private individual under 
section 195 of the Criminal Procedure 
Code, 1898, is no bar to the subsequent 
institution of proceedings by the Civil 
Court itself under s 478 of the Code. 
Queen-Empressy Shankar (13 Bom. 384) 

followed. —Emperor v. Nagji Ghblabhai, 
I. L. R , 34 Bom. 88. 

81 Criminal Pbocbdurb Code—s. Jg 5 % 
clauses (/) (r> and (j )—Sanction to pro* 
secure—Abetment of offences of forgery and 
personation committed not in the course of 
judicial proceedings?] The offence or 
off nc^s in which s. 195, clause (i), sub¬ 
clause (c), read with clause (31 of the Code 
of Criminal Procedure requires that sane- 
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tion should be given by a court with res¬ 
pect of docufT.ents proiluced in Court m'ist 
be offences committed by parties to the 
proceeding, whether the offence be one of 
the substantive offences described in s. 463 
or punishable under ss 471, 47S or 476 
of the Indian Penal Code or only amounts 
to abetment of any such offences.— Empkror 
V . Ghansham Singh, I. L. R.. 32 All 74. 

82. Criminal Prochdurr Codb (Act V. 
OF 1898)— s. IQS—Superior Court has no ju¬ 
risdiction to order further inquiry by Subor- 
dinate Court.'] A superior Criminal Court 
to which an appeal has been preferred 
under s. 195 of the Criminal Procedure 
Code against an order of an inferior Cri¬ 
minal Court granting sanction, has no 
power to take or call for further evidence. 
The power to do so given by section 428 
is limited to appeals under that chapter.— 
Krishna Rrddy v. Emperor, 1 . L. R., 
33 Mad 90. 

83. Criminal Procedure Code (Act V. 
OP 1898) —$. IQS — Sanction to prosecute—Ju- 
risdiclion—Subordination of Courts — Trans¬ 
fer of case out of local jurisdiction, power to.] 
A petition asking for sanction to prosecute 
for certain offences undir section 195 (i) 
and (c), Criminal Procedure Code, Act V. of 
1898, should not be transferred to a court 
to which the court before which the petition 
for sanction was pending is not subordinate, 
as the sanction of such a Court would be 
ineffective. The High Court cannot trans¬ 
fer a case under section iio, Criminal 
Procedure Code, to any Magistrate other 
than one within whose local jurisdiction 
the person is found against whom proceed¬ 
ings are instituted. In the Matter of the 
petition of Amar Singh, I. L. R., 16 All. 9 
Hrld, that the same principle applies to 
section 195, Criminal Procedure Code.— 
Ekamraraswara Iyer Vbrrabaora The 
VAN, I. L R., 34 Mad. 186. 

84. Criminal Procedure Code.— ss. iqs 

and 43Q—Sanction to prosecute — Rctision — 
Appeal — Act XLV. of t86o {Indian 
Penal Code), section Held that an 

application made under clause (6 of s. 195 
of the Code of Criminal Procedure may 
probably be regarded as an application by 
way of appeal, though it is not material 
by what name the application is called in 
pursuance of which the appellate Court 
revokes (or giants) a sanction granted 
(or refusedi by a Subordinate Court. 
Mehdi Hasan v. Tola Ram, I. L. R , 15 All. 
61 discussed. Held also that to constitute 
the offence provided for by section 211 of 
the Indian Penal Code it is sufficient that a 
false complaint should be made agiinst 
any person. It is not necessary that sum. 
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mons should be issued upon such com¬ 
plaint.—H ardbo Singh v. Hanuman Dat 
Narain, I. L. R., 26 All. 244. 

85. Criminal Procedure Code (Act V. 
OF 1898) —S. 195(b)—Poster of superior Court 
to revoke sanction after complaint lodged.] 

P obtaii ed sanction from a Stationary 
Sub-Magistrate to prosecute S for offences 
under ss 2ii and 193, Indian Penal Code, 
alleged to have been committed before 
that Magistrate. P did not prefer any 
complaint in pursuance of the sanction, 
but the police, relying on it, preferred a 
charge sheet to the Joint Magistrate 
against the accused in respect of the 
alleged offence under s. 211. The Joint 
Magistrate struck the case off his 6!e, 
giving as his reason for so doing that 
he suo motu quashed the Sub-Magistrate's 
sanction under a. 195 (6) of the Code of 
Criminal Procedure ‘.—Held, that the Joint 
Magistrate’s action in striking the case 
off his file was legal and proper, though 
the reason given by him for so doing 
was erroneous and his act in quashing 
the sanction ultra vires. A Joint Magis¬ 
trate, though authorized under s. 407 (2) 
to entertain appeals preferred by persons 
convicted on a trial by the Stationary 
Magistrate is not the Court to which 
appeals Irom the Court of the Stationary 
Magistrate ordinarily lie, within the mean¬ 
ing of s 195 (7). The Court to which 
the Court of the Stationary Magistrate is, 
within the meaning of s 195 (6) and 
(7), subordinate is that of the District 
Magistr.ite. E'oma Variar v. Emperor, ( 1 , 
L. R., 26 Mad 656), and Sadhu Lall v. 
Ram Churn Past, ( 1 . L R , 30 Cal. 394)* 
followed. The Joint Magistrate could not, 
therefore, revoke the sanction given by 
the Stationary Sub Magistr.^te, the Dis¬ 
trict Magistrate alone having the power 
to revoke or grant a sanction given or 
refused by the Stationary Sub Magistrate. 
Nor was it competent to a District Ma¬ 
gistrate, under s 407, to direct that ap¬ 
plications for revoking or granting a sanc¬ 
tion given or refused by a Sub-Magistrate 
may be presented to the Joint Magistrate. 
Whether the Court authorized to exercise 
such a power und«.r sub-s. (6) can exercise 
i' suo motu, as if it were a Court of 
revision, where no application has been 
made to it either to give a sanction which 
has been refused or to revoke a sanction 
which has been given.—The course 
pursued by the police in sending a police 
report in respect of the offence was contrary 
10 law; but whether, on the strength rf 
the sanction accorded to P, a police officer 
or other stranger might have preferred a 
complaint against S.— Qveere. The mere 
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fact that a complaint has been made, in 
pursuance of sanction, will be no bar to 
a Court competent under sub s. (6) to 
deal with an application for revoking such 
sanction, entertaining such application and 
disposing of it according to law, even if 
the complaint in pursuance of the sanc¬ 
tion has been preferred to itself.— In thb 

MATTER OF SUBBAMMA, I. L. R., 27 

Mad« 124, 

86 . Criminal Procedure Code—s. iqs 
(f )—Sanction to prosectUe^Furgery-^ 0 /' 
fence alleged not in connection with any 
proceeding before any Court-^Sanction un¬ 
necessary.'] By s. 19s, clause (c), of the 
Code of Criminal Procedure courts are 
prohibited from taking cognizance of an 
offence described in s. 463 of the Indian 
Penal Code, when such o^ence has been 
committed by a party to any proceeding 
in any Court in respect to a document 
produced or given in evidence in any such 
proceeding. The section does not remove 
from the cognizance of Crimin -<1 Courts 
an offence described in s. 463 when such 
an offence has been committed by an 
ordinary individual. So long as the pro¬ 
secution is confined to offences connected 
with a document committed prior to its 
production in court, such prosecution is 
within the law and requires no sanction.— 
Emperor v. Lalta Prasad, I, L. R., 34 
All. 654. 

87. Criminal Procedure Code (Act V. 
OF 1898)—s. IQS {6)^Appeal lies to High 
Court against an appellate order revoking 
sanction granted by Court of First In¬ 
stance.] The right of appeal conferred 
by s. 195 (6) of the Code of Criminal 
Procedure as read with sub-s. (7) of the 
same section, is not restricted to a right 
of appeal to the Appellate Court to which 
the Court of First Instance is immediately 
subordinate. The revocation by the Ap¬ 
pellate Court of a sanction given by the 
Court of First Instance, is a refusal of 
sanction within the meaning of sub-s. (6) 
and an appeal lies therefrom to the High 
Court, as well as in cases where the 
sanction refused by the Court of First 
Instance is granted by the Appellate Court, 
Palaniappa Chetti v. Annamalai Chetti 
(I. L R., 27 Mad. 223), approved. An 
order revoking a sanction is a refusal of 
a sanction just as an order confirming a 
sanction is an order giving a sanction.— 
Muthuswami Mudali V. VfiENi Chetti 
1 . L R., 30 Mad. 382. 

88 . Criminal Procedure Cods— s. 115 
Cfiminal Procedure Code^ s. iqs (6 ) — 
Sanction to prosecute—Sanction granted 
by Munsif—Revisional powers of District 
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Judge.] One of the parties to a civil 
suit applied for sanction to prosecute the 
plaintiff, on the ground that ho had 
instituted 1 false claim. The Munsif dis¬ 
missed the application on technical grounds. 
The applicant applied to the District 
Judge under s. 195 (6) of the C'de of 
Criminal Procedure. The Judge remanded 
the case to the Munsif for trial of the 
application. Held, that the powers of 
revision exercisable by the District Judge 
were confined to those conferred by s 195, 
Criminal Procedure Code, and he had no 
jurisdiction to make the order of remand — 
Beni Prasad v. Sarju Prasad Thakuria. 
!. L. R., 33 All, 512. 

89 Criminal Procedure Code (Act V. 

OF 1898),— 5 . IQS—[7), cl. {a) {b) and (c)— 
Sanction to prosecute-^Sanction refusci— 
Further application —" Case "—“ Principal 
Court of original jurisdiction."] In a suit 
for arnars of rent e.xceeding Rs. 100. a 
decree was passed in favour of the ap¬ 
pellant. In course of execution proceedings 
the respondents m.ide certain statements 
which, according to the appellant, were 
false. The appellant applied for sanction 
to prosecute them under s. 195, cl. (7) of 
the Code of Criminal Procedure. The 
sanction was refused by the Assistant 
Collector. Held on application made to 
the District Judge to grant sanction, that 
no such application lay. The “case” in 
connection with which an offence was 
alleged to have been committed was the 
proceedings in execution, from which no 
appeal lay, and the District Judge was 
not in relation to such proceedings the 
“ principal court of original jurisdic¬ 
tion.”— Ajudhia Prasad v Ram Lal, I. 
L. R., 34 All. 197. 

90. Criminal Procedure Code (Act V. 
OF 1898) — s. / 95 —( 7 ) (c) — Sanction to 
prosecute^Granted by Collector-Set aside 
by District Judge — yurisdiction ] Where 
a Collector granted sanction for prosecu¬ 
tion for perjury in a case in which no 
appeal lay, and the District Judge revoked 
the sanction, held that under cl. (r) of 
sub s. 7 of s 195 of the Code of Criminal 
Procedure, the District Judge, as being 
the principal court of original jurisdiction, 
had jurisdiction to revoke the sanction.— 
Wazir Muhammad v. Hub Lal, I. L. 
R., 31 All, 313. 

91. Criminal Procedure Code (Act V. 
OF 1898)—ss. 196. 4 ib), 200, 22s. 287, 537 
•^Indian Penal Code^Act XLV of i860, 
ss. lOQ, 1 14, 124 (a)-^Evidence Act 1 . of 
1872, s. 14 (a)^Sanction under s. iq6, 
Criminal Procedure Code^ form of — 
Sanction to prosecute under s. 124 (a) will 
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authorise prosecution, under ss 124 (a) and 
tt4 Indiin Penal Code—Complaint by 
PoU.e officer not a police repnt under s. 4 
{h}. Criminal Procedure Code—Defects in 
complaint cured under i. 5 J 7 t Criminal 
Procedure Code—Irregular order to investi¬ 
gate after cognisance under s. 200, 
Criminal Procedwe Code—Defective charge 
under s. 124 («', Indian Peml Code, 
curable under ss. 537 and 225, Criminal 
Procedure Code — Inten'i n of speaker may 
be gathered from speeches other than (hi/se 
charged—A Imissibilily 0/ speeches to prove 
object of conspiracy—Statement forwarded 
by accused admissible under s. 28'j, 
Criminal Procedu-e Code —Ret^uisites of 
offence under s 124 (n). Indian Penal 
Code,'] Section 196 of the Criminal Pro 
cedure Code only requires that the com 
plaint should be made upon au hority from 
the Local Government and not that <he 
actual complaint must be expressly 
authorised by the Local Government. The 
Court has only to see whether the com¬ 
plaint is made by order or u- der authority 
of Government. Queen'Empress v. D I 
Gangadhar Tilak, (i 8 q 8 ), 22 Boin. 12a, 
referred to. Where a Police officer files a 
complaint in a nr n cognisable case or re¬ 
garding an ofTeiice of which it is not his 
duty to report, such complaint is a 
complai'it within section 4 (A) of the 
Criminal Procedure Code and is not 
a police report. King-Emperor v. Sada, 
(1902), 26 Bom. ISO, referred to. A com¬ 
plaint is not defective because it did not set 
out the speeches or alleged seditious words 
which form the subject-maUtr of the subse¬ 
quent charge. Even if such omission is a 
defect, it is an irregularity which will be 
cured by section 537 (a) unless it has 

occasioned a failure of }ustice. Wnen a 
magistrate, after duly taking cognisance of 
a case under section 200, Criminal Pro- 
Ctdure Code, makes an order to investigate 
not authorised by law, such unauthorised 
order d’.es not vitiate subsequent pro¬ 
ceedings A charge of an offence under 
section 124(0) is defective if it does not 
set out the speeches alleged to be seditious; 
but such defect does not, under sections 
537 and 225 of the Code of Criminal Pro¬ 
cedure. vit-ate the pro>edings and any 
objection on the ground of such defect 
ought to be taken as early as possible. 
Where certain speeches form the subject- 
matter of a charge for sedition and when 
such speeches form pirt of a series of 
speeches or lectures on one topic, delivered 
within a short period of time, any of such 
speeches or lectures will be admissible, 
under section 14 of the Evidence Act, as 
evidence to prove the intention of the 
speaker in respect of the speeches which 
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form the subject of the charge. Queen- 
Emprees v. Jogendra Chunder Bose, (1893), 

19 Cal. 35. referred to. Empiror v. 
Phanenira Nath Miiter, (1908), 35 Cal. 
945. referred to. The offence of abetting 
under section 109, Indian Penal Code, plus 
presence of the abettor on the occasion of 
the crime abtlted is. constructively, under 
section 114. the offence abetted; and a 
sanction, under section 196 of the Criminal 
Procedure Cod ■. to prosecute for an offence 
under section 124 (a), will authorise a com* 
plaint under section 124 (a) ai d section 
X14. Where an agreement exists between 
two parties in pursuance of which speeches 
are delivered by them, such speeches are 
admissible to prove the object of the agree* 
ment—C hidamb.\ram Pillai v. Empkror 
I. L. R., 32 Mad. 3. 

92. Ck MiNAL Procbdurb Codb (Act V. 
OF ’SjS) — s. IQ7 — Sanction not necessary 
to persecute a Village Magidratefor making 
a false record.] Sanction under section 
197 of the Code ot Criminal Procedure is 
iio’.riquircd to prosecute a Judge for any 
art. which is not done by him as such 
Judge. Municipal Commissioners for the City 
of Madras v. Major Bell, ( 1 . L. R., 2$ Mad. 
15 at p. 23), referred to. A Village Magis¬ 
trate. in trying a case, is not bound to 
make any record ; and in fabricating a false 
record of an alleged criminal case, which 
had no existence, he is not acting as a 
fudge No sanction is required under 
section 197 of the Code of Criminal Pro¬ 
cedure for prosecuting him (or such offence. 

— PaLani .ndy Pillai v. Arunachbllum 
Pillai, I. L. R., 32 Mad. 255. 

93. Criminal Procbdurb Code (Act 
V. OP 189®)— ss. /p7. S 37 — No Sentence of 
competent Court to be reversed for want of 
sanction un ler s. /p5.J The words ‘ subject 
to the provisions hereinbefore contained' 
in section 537 of the Code of Criminal 
Procedure must not be construed in such a 
way to nullify the provisions of clause 
(6) of the same section that no sentence of 
a Court of competent jurisdiction shall be 
reversed on appeal ' for want of any .<-anctton 
required by section 195.’ Want of sanction 
under section 195 is no ground on appeal 
for setting aside a conviction after trial for 
any offence mentioned in the section *** 
Phrumalla Nayuou V . Emperor, I. L R., 
31 Mad. 80. 

94. Criminal Procbdurb Code (Act 
V. OF i8;8j—/pp. 23S—Charge of kid¬ 
napping and conviction for enticing 
married woman—No complaint by husband 
—Legality.] The provision in section 199 
of the Code of Criminal Procedure, that no 
Court shall take cogniraace of an offence 
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under section 498 of the Indian Penal Code 
except upon a complaint made by the 
husband of the woman, means a complaint 
by the husband of an offence under section 
498, not any complaint made by the hus 
band. An accused was charged with kid- 
naoping or abducting a woman under 
section 366. Indian Penal Code, but the 
Sessions Judge, holding that the prosecution 
had failed to prove cither kidnapping or 
abduction, convicted the accused, on the 
evidence, of an offence under section 498. 
In doing so he purported to act under 
section 238 of the Code of Criminal Pro¬ 
cedure. The complaint before the Co rt 
had been made by the husband, but was 
only general in terms that the 

conviction was bad. Empres< v. Kallu, 
(I. L. R., 5 All. 233), followed and ap¬ 
proved.— Bangaru Asari V . Empuror I. L. 
R., 27 Mad., 6l. 

95. CRiMrNAL Procedure Code — s. 203 
—Dismissal of complaint under s. 203 
•ioUhout taking sworn statement 0/complain¬ 
ant.'] A Presidency M»gistrate may dis¬ 
miss a complaint under s. 203 of the 
Criminal Procedure C de on a colice report 
without examining the complainant. The 
verification on oath of a complaint before a 
Magistrate is a sufficient compliance with 
the provisions of s 203. The omission to 
examine will, at the roost, amount to an 
irregularity of tbe description covered by 
s. 537, Criminal Procedure Qode. — Re 
Vblu Nattan, I L. R., 35 Mad 606, 

96. Crimin.al Procbdurb Code— s. 203 
— Complaint—Jurisdiction — Dismiss \l of 
complaint no bar to the cognieance of a fresh 
complaint in pari materia ] There is 
nothing to prevent a Magistrate from enter¬ 
taining a second complaint made against the 
same person even though tbe second com¬ 
plaint may be connected with a previous 
complaint which has already been dismissed 
under the provisions of s. 203 of the Code 
of Criminal Procedure. Queen-Empress v. 
Umedan, Weekly Notes, 1895. p.86 follow¬ 
ed. Dwarka Nath Mondul v. Beni Madhab 
Banerji, I. L. R, 28 Cal. 652, and Mir 
Ahvoad Hossein v Mahomed Askari^ I. L R., 
29 Cal 726, referred to. Queen-Empress v. 
Adam Khan, I. L R., 22 All. io 5 . distin¬ 
guished.— Empbror v. Mshrruan Husain, 
I. L. R-, 29 All 7. 

97. Criminal Procbdurb Cods (Act V. 
OF 1898)—sj. 203, 435 ^ 43g^Complaint — 
Complaint, dismissal of^Revival of Pro- 
ceedings—Illegality."I When an original 
complaint is dismissed under s, 203 of the 
Code of Criminal Procedure no fresh com¬ 
plaint on the same facts can be entertained 
SO long as the order of dismissal is not set 
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aside by a competent authority. Mir 
Ahwad Hussein v. Mahomed Askari, (I. L. 
R,, 29 Cal. 736), differed from.— Mahomed 
Abdul Mennan v. Panduranga Row, I. 

L. R., 28 Mad 255. 

9S Crimi.nal Prockourb Coub—s. 206 
et seqq — Discharge — Practice~~Powers and 
duties of Magistrate inquiring into case 
triable by the Court of Session discussed.'] 
Under Chapter XVIH of the Code of Cri¬ 
minal Procedure a Magistrate inquiring 
into a case triable by th-s Court of Session 
has a wide discretion in the matter of 
weighing the evidence pr duced on one 
side or the other, the remedy f jr an errone¬ 
ous exercise of such discrefon being pro¬ 
vided in the powers conferred on Sessions 
Judges and District Magistrates by s 436 
of the Code But in the exercise of such 
discre’ion, if the question of discharge, or 
commitment, is one merely of prob ibilities, 
the inquiring Magistrate ought rather to 
leave the decision thereof to the Court of 
Session than to make au order of discharge, 
because in his opinion the accused ought to 
have the benefit of the doubt. Chiranji Lai 
V. Ram Lai Weekly Notes, 1904, p. 5 f 
discussed. Queen Empress v . Dukes^ 
We kly Notes, 1899, p. 135. referred to by 
Knox. J.— Fattu v. Fattu, I. L. R., 26 
All. 564 

99. Criminal Procbdurb Code—5 20S 
— Procedure—Witnesses — Duty of .Magis¬ 
trate inquiring into a rase triable by the 
Court of Session to summon and examine 
witnesses asked for by the accused ] The 
accused, against whom an inquiry with 
regard to an alleged offence under s. 330 of 
the Indian Pena] Code was being held by a 
Magistrate of the first class, asked the Ma¬ 
gistrate to summon certain witnesses for 
the defence; but the .Magistrate without 
summoning such witnesses passed an order 
committing the accused to the Court of 
Session. Hdd that the Magistrate was 
bound to take all such evidence as the 
arcused was prepared to produce before him, 
and that the order of commitment was bad 
in law. Queen-Empress v. Ahmadi il L R., 
20 All 264'lfollowed.— Empbror v Muham¬ 
mad Haoi, 1 . L. R., 26 All. 177. 

100. Criminal Procrdurb Code (Act 
V. OF 1898) — s. 20g—Magistrate—Inquiry 
— The case not committed to the Court of 
Session for want of sufficient grounds — 
Appeal against the order—Order reversed 
by the Sessions Judge—Commitment when 
to be made — Discharge of accused.] When 
a Committing Magistrate finds that there 
is no evidence whatever or that the evidence 
tendered for the prosecution is totally un¬ 
worthy of credit, it is his duty under 9 209 
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of the Criminal Procedure Code (Act V. of 
1893) to discharge the accused. Where the 
Magistrate entertains any real doubt as 
to the weight or quality of the evidence, 
the task of resolving that doubt and assess¬ 
ing the evidence should be left to the Court 
of Session. Emperor v. Ravji Ilari Yelf^a^ 
(1907) 9 Bom. L. R. 225 followed; 
QtieeH’Em press v. Xnmdev Sfl/ro/i (1887) 
II Bom. 372. distinguished; and Lochuian 
V. yri'a/fj (1882) 5 All. 161, approved.— In 
Re Bai Parvati, I. L. R., 35 Bom. 163. 

101. Criminal Procedurk Code (Act 
V. OF 18981 —w. 2/5, 43O—S. 21 $ applies 
only to a commitment actuollv made and not 
to order by Sessions Judge directing com¬ 
mittal.'] The provisions of s. 215 of the 
Code o Criminal Procedure apply only to 
a commitment actually made and not to a 
case where a Sessions Judge in exercise t f 
the powers, vested in him by s. 436 of the 
Code, sets aside an order of discharge made 
by a Magistrate and directs a committal to 
the Sessions. In such cares the High 
Court may consider the facts, as well as the 
questions of law involved, to determine 
whether the Sessions Judge has exercised a 
proper discretion Pirthi Chand Lai v. 
Sampatia, (7 C. W. N. 327), referred to.— 
Mi’niiA Chbtiy V . Emperor, I. L. R., 
30 Mad. 224. 

102. Crimi.nai. Pkocrdurs Code— ss.222, 
^ 33 , ^34 and 2$$—Three distinct offences of 
criminal breach of trust and three distinct 
offences of falsifying accounts cannot be 
tried together.] It is illegal to try a person 
on a charge which alleges three distinct 
acts of criminal breach of trust and three 
distinct acts of falsifying accounts. S. 234 
of the Code of Criminal Procedure will not 
apply, as the offences of criminal breach of 
trust and falsification of accounts are not 
of the same kind; neither will s. 215 cover 
the case, as the several offences cannot be 
said to form part of the same transaction 
King-Emperor v. Naihlal Bapuji, (4 Bom, 

433 ). referred to. Although, under 
s. 222 of the Code of Criminal Procedure, 
a charge for the gross amount misap* 
propriated within a period of twelve months 
shall be deemed to be a charge of one 
offence within s 234, it does not follow that 
the acts so charged should be considered to 
be one transaction within the meaning of 
of s. 23 S.--Kasi Visvinatman V . Emperor, 
I. L. R., 30 Mad 328. 

103. Criminal Procedure Cods (Act 
V. OP 1898)—225, 333, 234, 235,236 
and 237 — Charges — Joinder of charges^ 
Misjoinder of charges—Indian Penal 
Code {Act XLV, of i860), ss. 124.1 and 
153A — Sedition-^Promoting enmity, etc., 


betsveen classes — Publication, what consti^ 
iufes.] The accused was charged at one 
trial with having committed offences punish¬ 
able under ss 124A and 153A of the Indian 
Penal Code, on two charges, one with 
respect to each of the two articles he pub¬ 
lished on different dates in his newpaper 
called the Hind Sivarajya. At the trial 
there was no other evidence of the publi¬ 
cation of the newspaper in Bombay except 
the declaration made by the accused under 
the Press Act, and the depcsitions of 
witnesses who received the newspaper in 
Bombay as Government servants in their 
capacity as such. The accused was con¬ 
victed on both the charges and sentenced 
separately on each of therfl. It was con¬ 
tended in appeal that there was no evidence 
of the publication of the newspaper in 
Bombay, and that there was a misjoinder 
of charges vitiating the trial. Held, that 
the evidence on record was sufficient to 
prove the publication of the newspaper 
in Bombay, further, that the trial was 

not bad as there had been no misjoinder of 
charges. Per Chandavakar, y .- —It is true 
that the Magistrate framed two charges one 
with respect to each of the two articles. But 
in each charge the offences are mentioned 
as being those punishable under ss. 124A 
and i53Aof the Indian Penal Code, so that 
the accused had distinct notice of the 
charges he had to answer, and he could 
hardly have been prejudiced by the some¬ 
what informal mode in which the charges 
were drawn up. The defect, if any, was no 
more than a mere irregularity, cured by the 
provisions of s. 225 of ihc Code of Criminal 
Procedure. There is nothirg in the Crimi¬ 
nal Procedure Code which directs that where 
an accu-cd petson is alleged to have done 
two or more acts, each of which may fall 
within the definition of an offence under 
one or anoliier section of the Indian Penal 
Code, the section or sections in either case 
being the same, the joinder of the charges 
under those sections is illegal. Substan¬ 
tially the acts amount in such a case to 
offences punishable under the same sections 
of the Indian Penal Code and therefore 
they are offences of the ssme kind. Per 
Heaton, J, :—S. 234 of the Criminal Pro¬ 
cedure Code does not say that at most, a 
trial must be limited to three charges: it 
says it must be limited to three offences 
and that the offences must be of the same 
kind. The “offence” as defined by the 
Code Pself is the act or omission made 
punishable. The offences in this case 
I were two in number, namely, the publica- 
, tion of two articles on two different dates, 
j These two offences were, as charged, punish¬ 
able under the same section of the Indian 
I Penal Code, and wero, therefore, offences of 
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the same kind. The word “ section ’ in 
s. 234 of the Criminal Procedure Code is 
not invariably to be read as singular. It is 
not the intention of the Code of Criminal 
Procedure, either express or implied, to 
exclude from the operation of s. 234 of the 
Code, an offence because it is made the 
subject of more than one charge. Charg¬ 
ing one act or series of acts under more 
than one section of the Indian Penal Code, 
is a proceeding provided for in s. 235 
(clause 2) and in s 236 of the Criminal 
Procedure Code and is also provided for in 
s. 71 of the Indian Penal Code. The Court 
may charge an offence twice over under two 
different sections but by so doing it cannot 
increasethe sentence which may be imposed. 
That principle is not offended by trying 
together separate offences for each of which 
thtre is more than one charge — Emperor 
V. Tribhovandas, I L. R., 33 Bom. 77. 

104. Criminal Procedure Code (Act 
V. OF iSgSi—ss. 227, 22<¥, igg, 33S. S 37 ~ 
Ckar^e^^Addition 0/ a charge—hregidarity 
^Indian Penal Code {Act XLV. of iBod). 
ss 363, The accused was tried 

on charges under ss. 363 (kidnapping from 
lawful guardianship) and 366 (kidnapping 
a woman) of the Indian Pena) Code (Act 
XLV. of i860). At the conclusion of the 
evidence to establish these charges and after 
the evidence for the defence had been 
recorded, the Court added a charge under 
section 49S (enticinga married woman) of 
the Code, notwithstanding the objtction by 
the accused’s Counsel. The trial ended 
in conviction of the accused on all the three 
charges. The accused appealed contending 
that the procedure adopted was contrary to 
the provisions of s. >99 of the Criminal 
Procedure Code and to the spirit of s. 238 
of the Code (i) that the procedure 

adopted in the case was not regular. The 
additional charge framed at the stage it 
was framed, notwithstanding the objection 
Dy the accused’s Counsel, was prejudicial 
to the accused; (2) that the conviction 
under s 498 of the Indian Penal Code 
should be set aside: and further investi¬ 
gation be made into the remaining charges 
•-Emperor v. Isap Mahomed, I L. R., 31 
Bom. 218. 

105. Criminal Procedure Code — s. 
2jj-^Charge-^ Charge not distinguishing 
separate offences alleged against accused — 
Charge held to be bad in /aa».] Certain 
persons, who were alleged by the pro¬ 
secution to have committed three, if not 
four, separate dacoities in (he course of 
the same night, were charged to the effect 
that they on or about the 12th December 
at Dabri committed dacoity ar.d therefore 
committed an offence punishable under s. 
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395 of the Indian Penal Code." Held that 
the charge ought to have specified each 
alleged dacoity separately, and that in the 
form in which it was drawn it was not 
merely irregular but bad in law; and a 
new trial was ordered. Subrahmania Axyar 
V. King-Emperor, (I. L. R., 25 Mad,, 61) 
referred to — Emperor v. Fattu, I. L. R., 
26 All. 195. 

106. Criminal Procedure Code (Act 
V. OFiSgSj — 5 s 233 > 23Q—Joint trial of 
different accused—Receiving stolen property 
at different times and from diff erent per- 
sons^Same transaction—Indian Penal 

Code (Act XLV. of i860), s. 411 ] A theft 
was committed of certain property in- 
' eluding ornaments. S. was one of the 
persons who received the stolen property 
from the thieves. S. disposed of the pro¬ 
perly to several persons, and being indebted 
to J he gave a portion of the property to 
J in satisfaction of his debt. K was found 
to have in his possession a portion of the 
property identified as stol n in the same 
theft, but there was nothing to show when 
he received it and from whom. Under 
these circumstances the three persons S, 

J and IC were tried together at one trial on 
charges of receiving stolen property know¬ 
ing it to be stolen ; Held by Russell and 
Batty, JJ-, that the three offences against 
the three accused S, j anJ K were distinct 
offences which could not be regarded as 
offences committed in the same transaction 
within the meanirg of section 739 of the 
Criminal Procedure Code, and that the 
trial of the three accused together was in 
contravention of the provisions of section 
233 of the Code and was therefore illegal. 
Per Batty, J ." The offence punishable 
under section 414 of the Indian Penal Code 
is that of voluntarily assisting in disposing 
of stolen property and therefore must 
necessarily form part of the same transac¬ 
tion as the receipt by the person to whom 
it is so disposed of. It necessarily invol¬ 
ves manifest criminality in both persons at 
one and the same time when both offences 
j are committed.’’ *‘The words of section 
I 239 of the Criminal Procedure, 1898, are, 
to say the least of it, ambiguous, if in¬ 
tended to include in the same transaction 
a series of acts one or more of which had 
been done at a time before the parties to 
the subsequent acts had anything to do 
with that transaction. The illustrations 
to the section seem to suggest that the 
persons to be jointly tried must have been 
associated from the first in the series of 
acts which form the same transaction." 
“ The inevitable result appears to be that 
the proceedings of the Magistrate were 
illegal and a nullity • « > There has 
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been no lega' trial. There has therefore 
been no legal acquittal and there is there¬ 
fore neither app«‘al against acquittal nor 
acquittal to reverse, and the question 
whether the accused should now be legally 
tried is a question not for judicial decision 
but for the consideration of the authorities 
with whom it rests to proceed with a pro¬ 
secution.” Sabrahmanifi Avyar v. King 
Emperor (1901) 25 Mad 61, followed.— 
Empbror V. Jethalal, I. L. R., 29 Bom. 
449 - 

107. Criminal Prockdurh Cook (Act 
V OP 1^98)— 2 JJ— 

of chargrti^lUegality—Act XLV. of i860 
{Indian Penal Code), ss. 408 and 46/.] 
The accused was charged and tried at on** 
and the same 'ri il for three offences under 
section 408 of the Indian Penal Code com¬ 
mitted within a period of one year, and 
three offences of forgery under section 467 
of the Code and was convicted aud sen¬ 
te'ced in resp’ct of all the six offences. 
Held that this was an illegality not covered 
by section 537 of the Code o! Criminal 
Procedure. Snbr,7/1 mania Ayyar v. King- 
Emperor, 1 . L. R., 25 Mad.,'61, followed. 
In re Pal Gangadhar Til k, I. L. R., 33 
Bom , 221, referred to and discussed.— 
Emppror V Shbo Saran Lal, I. L. R., 
3a All. 219. 

108. Criminal Prockourb Codb (Act 
V. OP 1908J— M 233 234, 235. 236, 237 and 

239 — Charges, Joinder of charges — Privy 
Council, leave to appeal to, in erimintl 
case — Practice and Procedure."] The ac¬ 
cused was charged with an offence punish¬ 
able under s. 124A of the Indian Penal 
Code tAct XLV. of 186O1 in respect of an 
article which he published in his news¬ 
paper and also with offences punishable 
under ss. 1 24A and 153A of the Code with 
regard to another article which he publish 
ed in the same newspaper. For ail these 
offences he was tried at one trial, and was 
convicted and sentenced for each of them 
Held, that there was no irregularity in the 
trial on the ground of misjoinder of charges. 
Ss 234. 235, 236 and 239 of the Criminal 
Procedure Code, 1898, mentioned as ex 
ceptions in s. 233 of the Code, are not 
mutually exclusive. If it hid been intend¬ 
ed that s. 23*; (2) or 8. 236 could not be I 
made use of in co operation with s. 234 ! 
this intention could have been easily ex¬ 
pressed. If the exceptions are mutually 
exclusive, the provisions of s. 2^6 or 237 
could never be invoked to prevent a mis¬ 
carriage of justice arising from a failure 
to make good all ihe details of a charge 
joined with two other charges under s. 234. 
The I egislature could hardly have intended 
that a joint trial of thiec offences under 
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section 234 of the Criminal Procedure 
Code, 1898, should prevent the prosecution 
from establishing at the same trial the 
minor or alternative degrees of criminality 
involved in the acts complained of. Sec¬ 
tions 235 (2) and 236 of the Criminal Proce¬ 
dure Cede, 1898. may be resorted to in 
framing additional charges wh^re the trial 
is of three offences of the same kind com¬ 
mitted within the year. Before granting 
a certificate for leave to appeal to the 
Privy Council, the Court n^ust be satisfied 
that there is reasonable ground for thinking 
that grave and substantial injustice may 
have been done by reason of some departure 
from the principles of natural justice. Ex^ 
parte CarcTv [1897] A. C. 719, and Dini- 
aulu V. Attorney General of Zululand 
(18P9) 61 L. T. 740, followed. In re 
Bal Ganoadhar Tilak, I L. R , 33 Bom. 
221 . 

109. Criminal Procsdurs Codb (Act 
V. OF 1898)—ss 234 and 235—Ch'irge^ 
Misjoinder of charges — Illegality.'] An 
accused person was charged with and tried 
for, first, three separate acts of criminal 
misappropriation committed within a year, 
and secondly, two separate offences of 
forgery with intent to conceal two of such 
acts of criminal misappropriation. Held 
that this was an illegality not covered by 
the provisions of section 537 of the Code 
of Criminal Procedure.^EMPSROR v , Mata 
Prasad, I. L R., 30 All. 351. 

no. Criminal Proc'^durr Codb (Act 
V. OK 1808)—i. 234—Alt XLV. of mo, 

s. 40 p—Criminal breach of trust—Form of 
charge.] If» a charge of criminal misappro¬ 
priation there were three counts. Each 
count specified the sum of money alleged 
to have been misappropriated by the accus¬ 
ed on a particular day; but in two out of 
the three cases the total sum consisted of 
three separate items in each instance. Held 
that a charge so framed did not offend 
against s 234 of tke Code of Criminal Pro¬ 
cedure. King Emperor v. Gulaari Lal, I. 

L. R., 24 All, p 954. followed.->E mpkror 
V . IsHTiAg Ahmad, I. L. R , 27 All. 69. 

III. Criminal Procp»urr Codb (Act 
V. of 1B98)—5 233—Same transaction*' 
what is—Community of purposa or design 
nirf continuity of action necessary.] In 
order that a number of acts may be so con¬ 
nected together as to form part of ihe same 
transaction within the meaning of s. 23$, 
Criminal Procedure Code, community of 
purpose or design and continuity of action 
are essential elements To constitute com¬ 
munity of purpose, the mere cxis'ence of 
some general purpose or design will not be 
sufficient, The purpose in view must be 
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something particular and definite. There 
Is no continuity of action where each act is 
a completed act in itself and the original 
design accomplished so far as that act is < 
concerned. Where a company is formed 
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115 Criminal Pbochdure Cook (Act 

V. OP 1898)— s. 2^0 —Frivolous complaint— 
yurisdiction—Complaint dismi'Sed u'ithout 
issue of proce s.] Held that s. 250 of the 
Code of (Criminal Procedure is not appli' 


a 

with the object of defrauding the public, it 
cannot be said that distinct acts of em¬ 
bezzlement comm tted in the course of 
several years form part of the s^me transac¬ 
tion by reason of such general object.— 
Choragudi Vbnkataoki V. Emperor, I. L. 

R , 33 Mid. 502. 

iia. Criminal Procedurr Code (Act 
V. OF 1898)—.ss 237, 238, 423—Person con> 
victed 0/an offence cannot on appeal be con- j 
victed of abetment of such offence,'] The 
power of an Appellate Coun under s 423 
of the Code of Criminal Procedure to alter 
a finding must be used in accordance with i 
the provisions of ss. 237 and 23S of the 
Code. Where a person who has been con¬ 
victed of an offence has appealed, the Ap¬ 
pellate Court cannot, after acquitting him 
of such offence, convict him of the abet¬ 
ment t'f S« ch offence.— PADMA'''ABnAPAN- 

jiKANNAYA Emperor, I. L. R., 33 Mad. 
264. 

113. Criminal Procedure Code (Act 
V OF 1898)—ss. 247 and 403—Autrefois 
Acquit—Acquittal under s. 243 bars further 
proceedings ] Where a case was disposed 
of under s. 247, Criminal Procedure Code, 
the complainant and accused both being 
absent, the order under s. 247 operates as 
a bar to further proceedings. The provi¬ 
sion in s 403. Criminal Procedure Code, 
that a fresh trial will not be birred unless 
the accused has in the first C4se been 
"tried” does no: limit the effect of an 
order of acquittal under s. 247, Criminal 
Procedure Code.— In the matter of Gug- 
GiLAPU Paddava of Palakot, I. L R., 34 
Mad. 253. 

114. Criminal Procedure Code (Act 
V. of 1898)— s. 230—Order for compensa¬ 
tion.] The question whether the discretion 
given by s. 250 of the Code of Criminal 
Procedure has been rightly exercised, must 
always depend upon the facts of the parti¬ 
cular case. If the fiUe charge is of such a 
nature that a prosecution is necessary on 
grounds of public policy, it miy well be 
that a magistrate would exercise his discre¬ 
tion wrongly if, instead of sanctioning a 
prosecution, he awarded compensation. II 
the false charge is one which does not 
render it necessary on grounds of public 
policy that a prosecution should be sanc¬ 
tioned, a magistrate who makes an order 
for compensation cannot be s»id to exercise 
his discretion wrongly.— In the matter of 
Tammi Rbddi.—I. L R., a; Mad. 59, 


cable to a case in which a complaint is dis¬ 
missed without any process being issued 
for the attendance of the person against 
who.n such complaint is made —BhaGwan 
Singh v. Harmukh, I. L R., 29 All. 137. 

1.6. Criminal Procedure Code (Act 

V. OP 1898)— s. 2 $ 0 — In appeals under s. 
250 notice to accused not imperative.] In 
appeals under s 250 of the Criminal Pro¬ 
cedure Code, it is not imperative that notice 
should be given to the accused.—A mbak- 
kagari Nagi Rkodi v. Basappa of Medi- 
makulapalli, I. L. R., 33 Mad. 89. 

117. Criminal Procedure Code (Act 
V. of 1898)—s 250— Frivdous or vexatious 
complaint—Award of compensation to accus¬ 
ed—Award to be made by order of discharge 
or acquittal and not by separate order.] 
//eW that s. 250 of the Cede of Criminal 
Procedure was not intended lo meet the* 

^ case of false accusations, but of frivolous 
and vexatious accusations. Held also that 
the direction to pay compensation in a case 
found to be frivolous or vexatious cannot 
be made in a subsequent proceeding, but 
must form part of the order of discharge or 
acquittal.—R am Singh v. Mathura, I. L. 

R., 34 All. 354 - 

118. Criminal Procedure Code (Act 
V. OF 1898) — S’. 250— Frivolous or vexatious 
complaint — False complaint — Act X. of 
1882 {Criminal Procedure Code), s. 560.] 
Held that s 250 of the Code of Crimi¬ 
nal Procedure is equally applicable to a 
case which is deliberately false as to one 
which cannot be said to be more than 
frivolous or vexatious. Manjhli v. Manik 
Chand, Weekly Notes, 1896, p 180, quoad 
hoc overruled. Adikkan v Alagan, I. L. R., 
21 Mad. 337, and Beni Madhub Kurmi v. 
Kumiid Kumar Biswas, (I. L R , 30 Cal. 
123), followed.— Emperor v. Bindbsri 
Prasad, I. L. R , 26 All 512. 

119. Criminal Procedure Code (Act 
V. of 1898)—5 2 SO—Compl int^Compen- 
sation for frivolous or vexatious complaint — 
Order for compensation dependent on exist¬ 
ence of a complaint y] Ram Padarath, 
a Civil Court chaprasi, made a report that 
in endeavouring to execute a warrant for 
the arrest of a certain judgment-debtor, he 
had met with resistance from the judgment- 
debtor, who has escaped. This report was 
laid before the District Judge, who dirtctcd 
that the papers should be laid before the 
District Magistrate with a t..w to the insti¬ 
tution of a case under s. 225 {B^ of the 
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Indian Penal Code, Such proceedings 
were accordirgly instituted ; and the case 
came before the Joint Migistrate, who 
acquitted the accused and ordered that Ram 
Padarath should pay Rs 50 as compensa* 
tioo to the judgment-debtor. Held that, 
there being no complaint in the case within 
the meaning of s. 4 c f the Code of Criminal 
Procedure, the order awarding compensa* 
tion was illegal, liharat Chunder Nath v. 
Jabcd All JHswas, {\. L. R., 20 Cal. 481,) 
followed— Ram Padarath. In the 
MaTTrR of the J'BTITION OP —, 1 . L R , 26 

All. 183 

iipA. Jee also Compensation. 

120. Criminal Procbduke Code (Act 
V. OF 1898;—— Order of tlisichar^t' nut 
a ‘ judf'ment '—Compftt'nry 0/ Mai^istrute 
after dheharge to take fresh proceeding's'] 
It is competent to a Magistrate who has 
discharged an a'-cused under s. 253 of the 
Code of Criminal Procedure to take fresh 
proceedings and issue process against the 
person discharged in respect of the same 
offence without such oidcr being set aside 
by a higher Court. Per Pinhev j. —An 
order of discharge is not a ‘judgment.’ A 

' judgment ’ is an order in a trial terminat¬ 
ing in either the conviction or acquittal of 
the accused. The principle of antre/ois 
aetfiiii can have no application where an 
accused is discharged under s. 253, as there 
can be no trial when the accused is dis¬ 
charged. — Emperor v. M a h k s w a r a 
K >ND YA. I. L. R , 31 Mad. 543 

121. Criminal Procrdurb Couic (Act 

V. OK 1898)—ss 257, — Refusal of 

Magistrate to issue process to xuitnesses 
cohere none of tkt grounds mentioned 
in s. 2 S 7 exist is illegal ] The refusal 
of a Magistrate to issue process to 
witnesses named by the accused, when 
such refusal, in regard to any particular 
witness, is not based on any of the grounds 
mentioned in s 257 of the Code of Crimi¬ 
nal Procedure, is an illegality which cannot 
be cured by s 537 of the Code A convic¬ 
tion under such circumstances is illegal and 
Will be set aside. Emperor v. Purushottam. 
(I. L. R , 26 Bom. 4*8). followed.— 
Narayana Mudaly V . Empuror, I. L. R,, 
31 Mad. 131. 

122. Criminal Procedure Code (Act V. 
OF 1898}—.■»* 2$() ^Complainant -Absence of 
complainant of hearing — Discharge of 
accused — Revival of proceedings on fresh 
complaint — JurisdicHonf] Where an 
order of discharge under s. 259 of the Code 
of Criminal Procedure has been passed by a 
Magistrate, such order will not preclude 
him from proceeding with the case cn a 
fresh complaint. An order of discharge 
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' under s 259 of the Code of Criminal Pro¬ 
cedure is not an acquittal nor has U the 
I effect of an acquittal under s. 403.— 
Chinnathambi Mudali V. Salla 
Gurusamv Chbttv, I. L. R , 20 Mad. 310. 

123. Criminal Procedure Cods (Act 
V. OF 1898)— s. 2OJ — Hearing and record- 

evidence — Complainant and his 
witnesses, examination of— P r o c e d nr e— 
Practice.] S. 263 of the Criminal Proce¬ 
dure Code does not excuse the Magistrate 
from hearing the evidence of all witnesses. 
In all crirr^inal cases the complainant and 
such witnesses as he may produce n.ust be 
examined, whether their evidence is re¬ 
quired to be recorded cr not, and the case 
must be decided upon the effect of their 
evidence.— Jabbar Shaik v. Tamiz Shaik, 
I. L. R., 39 Cal. 031. 

124. Criminal Procedure Code (Act 
I y. OF 1898' — s 26 g~Trial by Jury— 

I rial With the aid of assessors—Difference 
in the modes of trial—Accused if prejudiced 
, rtj7i complain—Practice—I*rocedurc.] The 
a.'Cused were tiitd with a jury on charges 
i ot murder (ss. 302, 109, Indian Penal 
Code), and with the aid of jurors as assessors 
j on charges of rioting, grievous hurt and 
hurt (ss. 147, 148, 326 and 323 of the Code) 
j respectively. The Judge charged the jury 
and asked for their verdict on both the 
charges in the manner prescribed for jury 
trials. He agreed with the verdict and 
sentenced the accused to various terms of 
intprisonment. The accused appealed on 
the grounds that the leained Judge eircd in 
omitting to take the opinion of the jurors 
as assessors on the second charge and to 
write a judgment. Held, that the law 
I makes no distinction as to the procedure at 
I the trial between a trial by a jury and one 
with the aid of assessors except as to the 
summing up in the case of the former and 
the manner in which the verdict in the 
former and the opinions of the assessors in 
the latter are respectively taken. It is at 
this latter point that theie is a departure of 
ways, and if the accused who is tried does 
not intervene at that crucial point, and get 
the procedure applicable to trials with the 
aid of assessors enforced, he cannot be 
heard to complain.— Empkror t». Mavsino, 
I. L. R., 33 Bom. 423. 

125. Criminal Procedure Code (Act 
V. of i898)-ss. 27.4, 4 SI {6)—Trial held 
by a jury consisting of a larger number 
than that prescribed by law — Jllet^alitv.] 
Where the Local Government had by notih- 
cation under s 274 of the Code of Criminal 
Procedure directed that in trials by jury 
before a Court of Session the jury should 
consist of five, it was held that a trial be- 
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fore a District Magistrate u« der s. <^51 of 
the Code with a jury consisting of ^even 
persons was held before a tribunal not pro- j 
perly constituted and nrust bu set asid^,— : 

Empkror V. Gkorgh Booth, I L. R., 26 
All. 211. 

126 Criminal Procedure Code (Act 

V. OF iSgSj—sj. 2 Q 7 . 537—Misdireaiou to 
jury—Judge bound to state all the elements 
of offence and deal ivith evidence, dif¬ 
ferentiating evidence against each of the 
accused—Failure to do so not a mere 
irregularity."] Under s. 297 cf the Code 
of Criminal Procedur^r, the Judge must 
explain to the jury all the essential elements 
of the offence with which th-; prisoner is 
charged. An omission to do so is not 
a mere irregularity within the meaning 
of s. 537. U is a failure to comply with 
an exprt^ss provision of the law and will 
vitiate the conviction. The judge should 
also point out to the jury the evidence 
against each of the accused and the cir 
cums’ances which distinguish the cases 
of some of the accused from that of the 
others. Mangan Dus v. Empsroj, ( 1 . L. 
R., 29 Cal. 379), reierred 10 and fol¬ 
lowed.— Mari Valayan V. Emperor. 1 . L. 
R., 30 Mad. 44. 

127. Criminal Procrdure Code (Act V. 

OF 1898)— ss, 307, 310 — Accused cannot he 
asked to plead to prior convictions when case 
referred to High Court under s. 307, before 
the High Court convicts on such referenced] 
Ss. 307 and 310 of the Code of Criminal 
Procedure cltarly provide that an accused 
is not to be asked to plead to prior convic¬ 
tions until he has been convicted on the 
charge under trial. Where a Court of Sea 
sion makes a rvference to the High Court 
under s. 307 of the CoJe of Criminal 
Procedure, there is no conviction or ac¬ 
quittal in the Sessions Court and it is only 
after conviction by iht* High Court that 
the accused can be asked to plead to prior 
convictions.— Emperor v. Kandasami Go* 
undan, I. L. R., 30 Mad. 134. 

128. Criminal Procedure Code (Act 
V. OP 1898)— s. 307 — fury not to be ques¬ 
tioned as to reasons for verdict.] When 
the jury return a verdict on the general 
issue of guilty or not guilty and there is 
no ambiguity as to the precise offence of 
which the accused are convicted or ac 
quitted, the Sessions Judge has no power, 
under s 307 of the Cede of Criminal Pro¬ 
cedure, to question the jury as to the 
reasons for their verdict. — Emperor v. 
SiRANADU, I. L. R., 30 Mad. 469 

129. Criminal Procedure Code (Act 
V. OF 1898)—ss. 337, 33g^No true and 
full disclosure where witness subsequently 
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recants his previous statement—On trial 
after ivi- hdru uni of pardon if pardon plead¬ 
ed in bar^ jury to determine whether pardon 
to'fcited.'] A p^.r.son who has accepted 
a lender of pardon under s 337 of the 
Criminal Procedure Code and made a true 
and full disclosure befote the inquiring 
Magistrate, m^y be recalled and examined 
by such Magistrate; and his pardon will 
be forfeited if he resides from such former 
statement. It is not necessary in order 
to forfeit the pardon that he should be 
examined as a witness in the Court of 
Sessions. He is examined in the case when 
he is examined by the Magistrate and the 
prosecution is not bound to examine before 
the Sessions an untrustworthy witness 
When such person is tried after withdrawal 
of pardon for the original offence and 
pleads the pardon as a bar. the jury must 
determine whether the pardon was forfeited 
or not. In default of such determinaiion, 
a conviction will be bad. Kullan v Em¬ 
peror (I. L. R., 32 Mad. 173), referred 
to. Emperor v. Kothea (I. L. R., 30 Bam 
6ll), referred to.— Alagirisami Naickk ; 
V. Emperor, I. L. R , 33 Mad. 514. 

130. Criminal Procedure Code (Acr 

V. OF 1898)—ss. 337 ( 2 ), 33g-^Accused to 
; whom pardon tendered ought to be examined 
i as a witness and not be put into the dock at 
once.] An accused person to whom pardon 
has been tendered and who has accepted 
such pardon, ought not, when he shows 
an intention not to give ths evidence 
which he has led the prosecution to expect, 
to be put back into the dock without being 
examined as a witness. He should, under 
such circumstances, be examined as a wit¬ 
ness as directed by s.337 (2) of the CrU 
minal Procedure Code, and then*dealt with 
under s. 339 of the Code. Such a person 
should, if tried, be tried separately and 
after the trial of the other accused is 
over. Queen-Empress w Ramasami, ( 1 . L, 
R., 24 Mad. 321), followed.—A runachbl- 
LAM V. Emperor. I. L. R., 31 Mad. 273. 

131. Criminal Procedure Code (Act 
V. OF 1898)— s. 339 — Full and true dis¬ 
closure by approver—No condition precedent 
to pardon—Procedure on trial of ap¬ 
prover.] Under s. 339 of the Code of 
Criminal Procedure of 1P9S, the making 
of a full and true disclosure by the ap¬ 
prover, is not a condition precedent to 
the pardon but making an incomplete and 
false disclosure is a condition, subsequent 
by which the p.jrdon, which has become 
operative before such disclosure, is for¬ 
feited. There is no necessity for with¬ 
drawing the pardon and such withdrawal 
has no effect. Queen-Empress v. Ramasami, 

[Cr. Dig.—9.] 
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(I. L R , 24 Mad. 32IJ, considered. Queen- 
Empress v. Sudra ( 1 . L R., I4 All. 336), 
followed. Queen Empress v. Natu (I. L. R., 
27 Cal. »37), followed. Where a pardon 
is tendered and the approver is afterwards 
put on his trial, he ought to be asked if 
he relies on the pardon as a bar to his 
trial; and if he does so rely, the prosecu* 
tion should first prove that the pardon 
has been forfeited by an incomplete or 
false disclosure. Whc.n this course is not 
adopted, the conviction is illegal and will 
be set aside. King- Emperor v. Bala (I. 
L. R , 25 Bom, 675), followed. King- 
Emperor v, Kothia (I. L R , 30 Bom. 611), 
followed. The transaction is one of the 
utmost go d faith and the approver com¬ 
mits a breach of the condition if he fails 
to make a full and true disclosure through* 
out. 'l*he coi.dition is broken if he with¬ 
draws before the Sessions Court or on 
cross-eximination statements made before 
the Committing Mtgistrate or in his 
examination-in-chief respectively.—K ullan 
v. Emi'bror, I. L. R., 32 Mad. 173. 

132. Criminal Pkocedurk Code (Act V. 
op 1898),—i, 3 J 9 '~^nrdon—Pardon grant¬ 
ed afic/ accused has had an opportunity of 
cross examining the mitne-ises for the pro- 
seculi^^n—Withdratval 0/ pardon and sui- 
se/juent commitment.'} VVhere a pardon 
was tendered by a Magistrate to ai» accused 
per.son after he had had an opportunity 
as an accused person of cross-examining 
the witnesses for the prosecution, and on its 
appearing that he had not mid- a full and 
true disclosure of the facts of the case, su-^h 
p irdon was withdrawn and he was commit 
ted along with his co-accused to the Court 
of Session. /{eld that the commitment 
was not open to objection. Queen-Em¬ 
press y. Brij Narain Man ( 1 . L. R, 20 
AH. 529) followed.— Emperor v. Budua.n, 
I. L. R., 29 All. 24. 

133. Criminal Procbduhk Code (Act 
V. OK 1898), s. 33Q, cl. s—Iloso sanction cf 
High Court under section obtainable.} 
The sanction of the High Court under 
s- 339 (31 of Code of Criminal Pro¬ 
cedure can be obtained only by motion 
on behalf of the Crown. Queen-Empreis 
V. Manik Chandra Sarkar <24 Cal. 492), 
followed.— E.mpbror v. Madiga Nal- 
lavadu, I. L, R,, 32 Mad. 47. 

134 Criminal Prockdurs Code (Act 
V. OP 1898J—i'. 342 —Ex.iminalion of ac¬ 
cused—Filling gap in prosecution evidence 
by questioning accused — Ch irge 0/ defam 1- 
tion—Failure to prove nuking an.i ptPdi- 
cation—Irregularity } Eight persons were 
charged with defamation by mating and 
publishing a certain petition regarding 
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the conduct of the complainant. Though 
other evidence was addu:ed by the prose¬ 
cution, it was not proved that the accused 
made and published the matter which was 
alleged to be defamatory. The Magistrate, 
however, asked the accused if they had 
signed the petition, and accepted their 
answers as proving that they had and as 
relieving the prosecution from proving the 
making and publication of the alleged 
defamatory matter by the accused. He 
convicted the accused :— Held, that the 
convictions must be set aside. A gap in 
the evidence for the prosecution cannot be 
filled up by any statement made by the 
accused In his examin.ition und-rs. 342 of 
the Cedi of Criminal Procedure. The 
omi»sion to prove the making and publi¬ 
cation of defamatory matter is more than 
an irregularity: it is a defect which vitiates 
the conviction— Moiudshn Abdul Kadir 
V. Emperor. I. L. R , 27 Mad. 238. 

13^. Criminal Procedure Code (Act 

V. OP 1898 )—343 [ 2 ) and 430 — Revision 
—Power of High Court in revision to give 
leave to compound.} Held that the High 
Court can in the exercise of its powers of 
revision under s 439 of the Code of Crimi¬ 
nal Procedure give leave for the composi¬ 
tion of au offence under s 325 of the Indian 
Penal Code.— Emperor v. Ram Piyari, 1 L. 
R , 33 All. 153. 

136. Criminal Procedure Cons (Act 
V. OP 1898)— s. 340—Case submitted to 
IJistrict or Sttb-divisi >nnl Magistrate with 
regard to sentence — Such Afagidrate not 
competent to return ease to Magistrate who 
submitted * 7 .] Where a Magistate of the 
second or third class has submitted a case to 
the District or Sub-divisional Magistrate 
under s. 349 of the Cede of Criminwl Pro¬ 
cedure. it is not competent to the District 
or Sub-divisional Magistrate to return the 
case to the submitting Magistrate if in 
his opinion the reference was unnecessary. 
Imperatrix V. Abdulla. I. L. R., 4 Bom 340. 
Queen /impress v. Viranna. 1 . L. R., 9 Mad. 
377. HulxX /'aqueer v. Bhagirat Sircar, 
6 C. L. R. 276, and Queen-Empress v. 
Havia Tellapa, (I. L. R.. to Bom. 196) 
followed. — Emperor v. Thakur Dayal, 
I. L R., 26 All. 344. 

137. Criminal Procedure Code (Act. 
V. OP 180S.)—s, 3 SO -^Application o/section 
to cases withdrawn from one Magistrate and 
transferred to another—‘ Trial ' whai is 
within s 330 faj.} The words of s. 350 of 
the Code of Code of Criminal Procedure 
are applicable to cases in which the case 
under enquiry on trial is withdrawn from 
one Magistrate, who thereupon ceases to 
exercise jurisdiction therein and is trans- 
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ferred to another. A prelimi nary enquiry j 
by a Magistrate into a case exclusively j 
triable by the Court of Session is not a 
‘trial’ before framing a charge within 
s. 350 (a) and, where such an enquiry is 
transferred, the Magistrate is not bound 
to rehear the case dc novo. Mohesh 
Chandra Saha v. Emperor, I. L. R., 35 Cal. 
457, followed.— Palaniandy Goundan v. 
Emperor, I. L. R., 32 Mad. 218, 

138. Criminal Procbdurb Code. (Act 

V. OP 1898)—S 5 . 367-^Modc of deliver¬ 

ing judgment and its contents—Judgment 
written and delivered after conviction of 
prisoners — Defect vitiating conviction.'\ 
Where a judgment in a criminal trial was 
written and delivered some days after the 
prisoners were convicted and sentenced •— 
lield, that this was a violation of ss. 366 
and 367 of the Code of Criminal Procedure 
and was more than an irregularity It was 
a defect which vitiated the convictions and 
sentences. Queen-Empress v Hargobind 
Singh {\ L. R., \\ All. 242) approved.— 
Bandanu Atchayya V. Emperor, I. L. 
R., 27 Mad. 237. 

139. Criminal Procedure Cods (Act 

V. OF 189S)— ss 304, 30$—Magistrate can¬ 
not award imprisonment in lieu of whipping 
when on certificate of the Medical officer 
before infliction of whipping the sentence of 
whipping is reduced ] The power of a 
Magistrate under s. 39s of the Code of 
Criminal Procedure to award imprisonment 
in lieu of whipping is confined to cases in 
which under s. 394 a sentence of whipping 
is wholly or partially prevented from being 
executed. Such po^er only exists when, 
under s. 394 (i), a Medical officer present 
certifies that the offender is not in a fit 
state of health to undergo such punishment 
or when under s. 394 (2) during the execu* 
tion of the sentence a Medical officer certi¬ 
fies that the offender is not in a fit state 
of health to undergo the remainder of the 
sentence. There is no provision of law 
which authorises a Medical officer to certify, 
before the infliction of whipping, that the 
prisoner is fit to undergo cnly a smaller 
number of stripes than that actually ordered. 
Where in consequence of such a certificate 
a smaller number of stripes is inflicted, the 
Magistrate has no power to award impri¬ 
sonment in lieu of the whipping not in¬ 
flicted. —The Public Prosecutor, I. L. R., 
31 Mad. 84. 

140, Criminal Procedure Code (Act 
V. OF 1898.—s. 403 (1) No complaint— 
Order of Acquittal — Whether bar to new 
trial.] A soldier from Burma sent an 
intimation to the District Magistrate that 
he had authorised his brother to file a com- 
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plaint against the accused for enticing away 
his wile. When the case came on for 
hearing, it appeared that the brother had 
no such authority and the Magistrate acquit¬ 
ted the accused, The complainant then 
filed a complaint personally. Held that 
the previous acquittal was no bar to the 
trial of the present complaint inasmuch as 
the finding of the Magistrate amounted to 
this that there was no complaint before him. 
Qtieen-Empress v. Balwant (I. L. R., 9 All. 
r34) referred to. —Empbror v. Umer-ud- 
DiN, I. L. R , 31 All. 317. 

141. Criminal Procedure Code (Act 

V. OF 1898)—55 407, 428~District Magis¬ 
trate 7 nay wiihdraTv part-heard appeals— 
Such Magistrate not bound to examine 
witnesses S2i7nmoned.'] S. 407 Cri¬ 

minal Procedure Code places no restriction 
on the power of the District Magistrate to 
withdraw appeals from Subordinate .Magis¬ 
trate, and it is competent to him to with¬ 
draw part-heard appeals. There is nothing 
in s. 428 of the Code which renders it 
obligatory on the District Migistrate so 
withdrawing an appeal to examine witnesses 
summoned by the Subordinate Magistrate 
from whom the appeal is withdrawn.— 
Alagu Ambalam V. Emperor, I. L. R., 31 
Mad. 277. 

142. Criminal Procedure Code (Act 
V. OF 189S).—5. 407—Sanction to prosecute 
—Application to Magistrate of the first class 
—Appeal to District Magistrate—Transfer 

—yMr»5rf(V/t^n.]—Section 407 of the Cri¬ 
minal Procedure Code does not entitle a 
District Magistrate to send appeals under 
section 195 of that Code to a Magistrate 
of the first class subordinate to him That 
section deals with appeals from convictions. 
Sadhu Lali v. Ram Churn Past, (I. L. R., 
30 Cal. 394) followed —Emperor v. Lal 
Singh, I. L. R.. 34 All. 244 

143. Criminal Procedure Cods (Act V. 
OF 1898)—js. 408, 415—Appeal—Sentence.] 
Where certain persons were tried by a 
Magistrate of the first class, convicted of 
an offence under section 325, Indian Penal 
Code, and sentenced to a day's imprison¬ 
ment and a fine of fifty rupees. Held that 
the circumstance that the accused were in 
fact neither sent to jail nor actually im¬ 
prisoned would not prevent their being 
entitled to appeal to the Sessions Judge.— 
Emperor v. Alam, I. L. R., 33 All. 5 >o* 

144 Criminal Procedure Code (Act V, 

OF iBgS)-ss. 408, 435—7ti^isdiciion— 
Appeal fro77i First Class Magistrate^ lies to 
the Sessions Court, within whose Jurisdiction 
the Court of the Magistrate ordtn .rdy sits— 
•Situate' meaning of] The Court of 
Session to which appeals lie from Magis- 
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tra’es of the First Class urid^’r stction 408 
of the Code of Criminal Procedure in the 
Court of Session wuhin the local limits 
of whose jurisdiction the Court i-f such 
Magistrate ordinarily sits, whether the 
offence be committed within such local 
limits or not. The word 'situate' in 
section 435 of the Cede of Criminal Pro¬ 
cedure refers to the place where the inferior 
Courts mentioned therein ordinarily sit 
'I'he principle laid down in section 435 in 
regard to revisional powers, must, in the 
absence of any indication to the contrary in 
the Code, be followed in the case of 
appeals under section 408 —Valia Ambu 
PoDuv AL V. Empsror, I. L. R , 30 Mad. 

136 

145. Criminxl Procbdube Codk (Act 

V OF 1898) —s. 42J— 0/ Ap¬ 
pelate court to alter Jinding of acquittal 
into one of conviction.'^ An appellate court 
can. urder s ction 423 of the Criminal Pro¬ 
cedure Code in an ap-jcal from a conviction, 
alter the finding cf the lower c^urt, and 
find the appellant guilty of an offence of 
which the lower court has declined to 
convict him. Queen-Empress v. Jabanulla^ 
(I. L. R , 23 Cal 975), followed.— Empkror 

V Sardar. I. L. K., 34 All 125. 

146. Cl<IMlN.^L PROCHDURK CODK (AcT 
V.OK 1898) —s 422 — Sentence,enhancement 
of—No enhancement svlien aggregate period 
of imprisonment reduced, although fine 
imposed in addition.'] Where the aggre¬ 
gate period of imprisonment awarded on 
appeal is to any cx ent less than the period 
of the original sentence, the fact that a 
fine is imposed by the Appellate Court is 
no enhancement of the sentence within the 
meaning of section 423 of the Code of 
Criminal Proetdure. Where the Appellate 
Court rcducfd a stnlenccof one month's 
imprisonment to five days but imposed in 
addition a line with two weeks' imprisonment 
in default \^^lleld, that the sentence of the 
Appellate Court was not illegal—Bii.v« 
kthavatsalu Naidu V. E.mi'Kkor. I. L R., 
30 Mad. 103, 

147 Crimi.nai. Procrdurr Codr (Act V. 
OF 1898)—s. 423 (A) (a)--.Altcration of find- 
ing under^Penal Code, Act XLV.of iSoo, 
s 325 —Conviction under, may be altered to 
Conviction under s . 14.^—Appellate Court, 
power of.] Under section 423 (A) (2), Cri¬ 
minal Procedure Code, the Appellate Court 
may alter the finding maintaining the 
sentence and there is nothing to restrict the 
finding which may be altered to a finding 
of conviction. A conviction under section 
325, Indian Penal Code, may bs altered by 
the Appellate Court into a conviotioo unde;' 
section 147, Irdian Penal Code, the sentence 
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under section 325 being maintained. Abhi 
A/isscr V Lakhmi Narain »I L. R , 27 Cal. 
566), di-itinguished.— Appanna v. PiTHANI 
Mahal.akshmi I. L R., 34 Mad. 545. 

148. Criminal Procbdurb Codr (Act 
V. OF 1898). — ss. 423 {/), 52S — Appellate 
Court can itself try the ofender—Cognizance 
in such cases under s. I(/0 (b) and not igo 
(c).—Section 423 (l) (b) of the Code of 
Criminal Procedure ought to be read with s, 
52S of the Code ] The provisions of section 
423 (I) (A) do not preclude an Appellate 
Court, when it reverses the finding and sen¬ 
tence under appeal, from trying the offender 
itself, if the offence is one ordinarily triable 
by it. In such cases, the Appellate Court 
takes cognizance under section 190 (A) and 
not section 190 (c). — Emperor 9. Manikka 
Gramani, I. L. R.. 30 Mad. 228. 

149. Criminal Procrdurr Code(ActV. 
OK 18981 —ss. 43 S> 437 > 439^Districi Magis¬ 
trate cannot under s. 437 set aside on order 
of discharge on the ground that the lower 

had )iot appreciated the evidence pro- 
Perly.] Where a Di>trict Magistrate taking 
action under section 437 of the Code of 
Criminal Procedure comes to the con¬ 
clusion that the evidence for the pro¬ 
secution is reliable, and that the lower 
Court has erred in disbelieving such evi¬ 
dence and discharging the accused, the 
proper course for him is to refir the matter 
for orders to the High Court, which can deal 
with it under section 439. It is not open 
to him to set aside the order of discharge 
him<elf on the ground that the lower Court 
had misippieciaterl the evidence. Queen- 
Empress V. Amir Khan, (I. L. R . 8 Mad. 
337). followed. Haridass Sanyal v. 
Sariiulla, (I. I.. R.. 1^ Cal. 621), followed. 
When a c ourt compc ent to decide whether 
the accused is guiliy or not holds that he 
is not guilty on a consideration of the evi¬ 
dence adduced by the prosecution, that 
finding should, if at all, be fet aside only 
by a Court competent to s«t aside such 
finding of f^ct, th.at is by the High Court 
under section 439 of the Code of Criminal 
Procedure read with section 423 — 
L.* KSMMINARASAPPA tr. MeK.ALA VbN- 
KATAPPA I. L. H , 31 Mad. 133. 

150. Criminal Pkocbdurk Codr (Act 
V. i 8 q 3 ,—ss 143. 435 <^t^ii 537 —Xcvision— 
Pfoeedttre — Irregularity not prejudicial to 
either party.] In the course of prccerdings 
c mmrnred under section 107 of the Code 
cf Criminal Procedure it was found by the 
Magistrate that there was a dispute relating 
to land and likely to cause a breach of the 
pC3ce between the two parties before him. 
After giving both an opportunity of being 
heard, the Magistrate passed an order 
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under section 145 of the Code maintaining 
one paity in possession. Held thas not¬ 
withstanding th-it the procedure of the 
Magistrate V as in some respects defective, 
there was no cause tor the exercise ot the 
revisional jurisdiction of the High Court, 
inasmuch as the parties had been given an 
opportunity of representing their respec¬ 
tive cases, and there was nothing to show 
that the irregularities in procedure which 
had occurred had caused any prejudice to 
either.— In the Matter of the petition 0/ T. 

A. Martin, I. L. R., 27 All. 296. referred 
to.— Debi Prasad Sheodat Rai, 1 . L. 
R., 30 All. 41. 

151. Criminal Procedure Codr. (Act 
V. OF 189^)—5. 43 S—Power of Sessions 
Judge to mike reference.'] It ts only the 
Collector who can take action and imoose 
a fine under Bengal Regulation VI. of 1885. 

A Joint Magistrate has no jurisdiction under 
s. a of the Regulation, even though the 
case may have been made over to him by 
the District Magistrate.— Emperor v. Mu¬ 
hammad Alam, I. L. R., 33 AH. 84 

152. Criminal Procedure Code (Act 
V. OF tSgS)—ss. 435, 437, 43S, 439—Ois- 
ifict Magistrate has power under s. 437 to 
order fttrther inquiry when accused dis- 
charged on misappreciation of evidence — 
Further inquiry mav be by another Magis¬ 
trate] On the question of the extent of 
the powers of interference of the High 
Court and a District Magistrate cr Sessions 
Judge, under s. 437 of the Code of Criminal 
Prccedure, when an accused is improperly 
discharged on a misappreciation of evidence 
by a Subordinate Magistrate:— Held, by 
Wallis and Munro, JJ (Sankaran Nair, 
dissenting), (I) That the powers of in¬ 
terference of the High Court and the Dis¬ 
trict Magistrate or Sessions Judge are co¬ 
extensive under s. 437 of the Code of 
Criminal Procedure, and they can set aside 
an order of discharge for reasons other than 
those which will justify the High Court in 
interfering on revision. (2) That the Ses¬ 
sions Judge or District Magistrate cannot, 
in the exercise of the power to order further 
inquiry, under s 437, himself frame the 
charge or order the Subordinate Magistrate 
to frame the charge and try the accused. 
The Di trict Magistrate may, under the 
other part of the section, make the further 
inquiry himself and frame a charge in the 
course of such inquiry. (3) The Sessions 
Judge or District Magistrate is not bound 
to refer the case to the High Court in a 
case of difference of opinion, owing to mere 
misappreciation of evidence but would be 
justified in ordering a reconsideration of 
the same evidence, (4) Where the Subor- 
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dinate Magistrate had dealt with the case 
ill an uosalisfactory way, further inquiry 
by another Magistrate may be ordered ; and 
such .Magistrate may, if necessary, retake 
the evidence taken btfore the first Magis¬ 
trate. Hari Dass Sanyall v. SarituUu, 
(I. L. R., 15 Cal. 60S) dissented from. 
Per Sankar.an-Nair, J —Where the Ses- 
sions judge or District Magistrate differs 
from the conclusion of the Subordinate Ma¬ 
gistrate on the evidence, the only question 
is wheiher there should be a retrial and no 
useful purpose is served by a further in¬ 
quiry. The Sessions Judge or District Ma¬ 
gistrate must, In such cases, refer the matter 
to the High Court under s. 438 and cannot 
order further inquiry under s. 437 - ^ 1 ^® 

powers conferred on District Magistrates 
and Sessions Judges by s. 437 are not wider 
than the powers conferred on High Courts 
by s. 439.— Naravanaswamy Naidu v. 
Emperor, I. L. R,. 32 Mad. 220. 

153. Criminal Procedure Code (Act 
V. OF 1898)—s. 435 — Revision—Executive 
Orders-Order of District Magistrate dis- 
missif'g a head-man.] that an order 

passed by a District Magistrate under the 
rules framed by Government under s. 45 
(3) of the Code of Criminal Procedure is 
an executive order and not subject to the 
revisional powers of the High Court.—I n 
THE MATTER OF THli PETITION OF DaMMA, 

1 . L. R-, 29 All. 563- 

15,(. Criminal Prvocedure Code (Act 
V. OF 1898)— 55 . 435 nnd 437—Sessions 
Judge can ord r further inquiry on the 
ground of misappreciation of evidence.] 
Under sections 435 and 437 of the Code of 
Criminal Procedure, the Sessions judge 
has power to direct further inquiry by a 
Suboidinatc Magistrate when, in his 
opinion, an accused has been discharged 
by such Magistrate in consequence of an 
improper appreciation of evidence. Lak- 
shmi Narasappa v. Mekala Venkatappa, 
(I. L R., 31 Mad. 133), dissented from. 
Queen-Empress v. Balasinnatambi, (I. L. 
R., 14 Mad. 334) followed.— Venkata Sub- 
BA Reddi V. Ayyalu Rbddi, 1 . L. R., 32 
Mad. 214 

155. Criminal Procedure Code (Act 
V. OF 1898)— 55. 430, 287, 288—District 
Magistrate may, under the section himself, 
commit for trial—Committing Magistrate 
in ss. 287, 288 means Magistrate who held 
preliminary enquiry,] Under section 43 ^ 
of the Code of Criminal Procedure, it is 
competent to a District Magistrate to make 
a committal himself or to direct a Sub¬ 
ordinate Magistrate to make a committal. 
The words “Committing Magistrate” in 

sections 287, 288 mean inerely the Magis- 
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trate holding the preliminary inquiry. 
Where, therefore, the District Magistrate 
himself commits for trial, the evidence 
recorded by the Subordinate Magistrate 
who held the preliminary inquiry will be 
receivable as evidence under sections 287, 
288 of the Code,— Sbssions Judge of 
Mangalore v. Malinga, I. L. R., 31 Mad. 
40. 

156. Criminal Procedure Code (Act 

V. OP 1898) —ss. 437, ijg — Pfi'iK'er to order 
further inquiry under s. 437 does not extend 
to order 0/discharge under s, //p] 1 he 

power conferred by section 437 of the Cri* 
minal Procedure Code to order further in¬ 
quiry cannot be exercised in the case of 
orders of .discharge under section 119 of 
the Code, where the Magistrate before 
making the order of discharge, has called 
upon the person, into whose conduct the 
inquiry is made, to establish his defence. 
The word ' discharged ’ in section 437 must 
be read as equivalent to ' discharged within 
the meaning of sections 209, 253 and 259 
of the Code^~VBLU Tayi Ammal v. 
Chidambaravblu Pillai, I. L. R., 33 Mad. 
8S- 

157. Criminal Procedure Code (Act 

V. OF 189S)— .. 439 -Reference to High 
CourtEnhancement of sentence—Practice 
of the High Court to accept the conviction 
as conciusive.] It has been the invariable 
practice of the Bombay High Court, in 
cases that come before it for enhancement 
of sentence, to accept the conviction as 
conclusive and to consider the question of 
enhancement of sentence on that basis.^ 
Emperor v. Chinto, I. L. R., 32 Bom. i6a. 

158. Criminal Procedure Coor (Act 
V. of 1898; —s. 43g^Pevision — Practice^ 
Discretion of Court as to entertainment of 
application in revision.'} Held that it is 
not the practice of the High Court to 
entertain an application for revision on the 
criminal side, where there exists a lower 
Court having concurrent revisional juris¬ 
diction, unless a similar application has 
first been made to the lower Court and has 
been rejected. Emperor v. Kali Charan, 
Weekly Notes 1904, p. 333 and Gullay v! 
Dakar Husain, I. L. R., 28 All. 268, fol- 
lowed.— SHAFAQAT UL LAH V. WaLI AHMAD 
Khan, I. L R,, 30 All. 116. 

159. Criminal Procedure Code (Act 

V. OF 1898)— «. 476. 200—Power of 

High Court to interfere under s. 43g with 
proceedings of Subordinate Criminal Court 
under s. 476.} The High Court has power 
under s. 439 of the Criminal Procedure 
Code to interfere on grounds other than 
want of jurisdiction, when a Criminal 
Court has taken action under s, 476, Cri- 
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minal Procedure Code. The words "as if 
upon complaint made and recorded under 
s. 200’' introduced in the Code of 1898 
were not intended to effect any change 
in the revisional power of the High Court. 
Eramholi Athan v. Ktng-Emperur (I. L. 
R., 26 Mad. 98) overruled. — Ottupura 
Narayanan Somayajipad v. Emperor, 
33 Mad. 48. 

160. Criminal Procedure Code (Act 
V. OF 1898) —s. 439 — Revision^^Practice^ 
Discretion of Court.} Unexplained delay 
in applying for revision of an order passed 
to the prejudice of the applicant is a reason 
for the High Court, in the exercise of its 
discretion, declining to interfere.— Em¬ 
peror V. Jagan Nath, I. L. R., 27 
All. 468. 

t6i. Criminal Procbdukb Code (Act 
V. OF 1898)— ss. /95, 43g ,— High Cou>t‘s 
powers of revision—Sanction to prosecute^ 
Sanction granted by a Civil Court J] Where 
sanction to prosecute in respect of several 
offences under various sections of the 
Indian Penal Code was granted by a 
Munsif. and his order was upheld by the 
District Judge in revision, it was held that 
the High Court had jurisdiction to interfere 
in revision under 9. 439 of the Code of 
Criminal Procedure. In re Chennanagoud, 
I. L R, 26 Mad. 139, dissented from. 
Held also that it is not expedient that a 
sanction to prosecute should be given to 
a debtor to use against his creditor.^ 
Nazir Hasan v. Dost Muhammad, 1 . L. 
R , 26 All. 1. 

162. Criminal Procedure Code (Act 

V. OF 1898J — ss. 43g and 476— High Court's 

powers of revision — Order passed by a 
Munsif directing the prosecution 0/a civil 
suit.} Where a Munsif acting under s. 476 
of the Code of Criminal Procedure direct* 
ed the prosecution of a party to a civil 
suit pending before him ; it was held by 
Stanley, and Blair, f., that the 

High Court had no jurisdiction in the 
exercise of its revisional powerr on the 
criminal side under s. 439 of the Code 
of Criminal Procedure to interfere with 
such order. Eranhoti Athan v. King-Ettf 
peror, I. L. R., 26 Mad. 98; Kali Prosad 
Chailerjee v. Bhubon Mohini Dasi, 8 C. 

W. N. 73; and Emperor v. Muhammad 

Khan, Weekly Notes, 1902, p. 202 referred 
to. Per Banbrji, 7., -The High 

Court has power unier s 439 of the Code 
of Criminal Procedure to revise an order 
made under s. 476 of the Code, whether 
such order be made by a Civil, Criminal 
or Revenue Court. Emperor v. Muham¬ 
mad Khan. Weekly Notes 1902, p 202; 
In the Matter of the petition of Mathura 
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Das, I. L. R., l6 All. 8o ; In the Matter of | 
the petition of Alamdar Husain, I. L. R., 1 
23 All. 249; Khepu Nath Sikdar v. Grish 
Chunder Mukerji,\. L. R., 16 Cal. 730; 
Chaudhri Mahomed Izharul Huq v. Queen- 
Empress, I. L. R., 20 Cal. 349; Queen- 
Empress V. Srinivasalu Naidu, I. L R., 
21 Mad. 124; Queen-Empress v Rackappa- 
I. L. R,i 3 Bom 109; InreBal Ganga- 
dhar Tilak, I. L. R., 26 Bom. 7H5; i 

Eranholi Athan v. King-Emperor, I. L, R , 
26 Mad 98, and Kali Prosad Chatterjee 
V. Bhutan Mohini Dasi, (3 C. W. N. 73) 
referrtd to.—BHUP Kunwar. In the 
MATTER OF THE PETITION OF —, I. L. R., 26 

Ail. 249. 

163. Criminal Procedure Code (Act 
V. OF 1898J— 5 . 43g^Revision—Practice^ 
Order of acquitcal “\ Although the High 
Court has the power to interfere in revision 
with an original or appellate judgment of 
acquittal, it will ordinarily not do so.— 
Qayyum Ali V. Faiyaz Ali, 1 . L. R., 27 
All. 359. 

164. Criminal Procedure Code (Act 

V OF 1898)—ss. 439 and 522— 

Powers of High Court—Reversal of order 
under s. 522.] Held that under s. 439 and 
s. 423 (i) (d), the High Court has power* 
as a Court of revision, to reverse an order 
passed by a subordinate Court under s. 522 
of the Code of Criminal Procedure. Ram 
Chandra Mistry v. Nobin Mirdha (1 L. R , 
25 Ca'. 6jo), distinguished.— Manki v. 
Bhagwanti, I. L. R., 27 .AH. 415. 

163. Criminal Procedure Code (Act 

V OF 1898)—s. 443 et seqq’^European 
British subjected lim of status as a 
European British subject without claim to 
be tried by a jury—District Magistrate^ 
JurisdictionOne G. P. who was sent 
for trial before a District Magistrate on 
a charge of rioting un Jer s. 147 of the 
Indian Penal Code, claimed that he was 
a European British subject but did not 
ask to be tried by a jury. The Magistrate 
after inquiry found that G. P. was not a 
European British subject, tried and con- 
vi:ted him under s. 147, but passed upon 
him a sentence, which as District Magis* 
trate he cuuld legally have pissed upon a 
European British subject. G. P. appealed 
to the Sessions judge. The Sessions Judge, 
on the question being again raised, found 
that G. P. was a European British subject, 
and thereupon set aside his oonviction 
and sentence and directed that he should 
be retried by the District Magistrate. 
Held that this procedure was erroneous. 
Inasmuch as the appellant had never 
claimed to be tried by a jury, and the 
Magistrate who had tried and convicted 
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him was competent to try him as a 
European British subject and had passed 
a sentence which was not in excess of 
his powers as a Magistrate trying a 
European British subject, the Sessions 
Judge on finding that the appellant was 
a European British subject should have 
gone on and heard his appeal on the 
merits. Empress of India v. Berrill ( 1 . L. 
R., 4 All. 141) distinguished.— Emperor 
V. George Powell, 1 . L. R., 27 All. 397, 

166. Criminal Procedure Code (Act 
V. OF 1898)—ss. 447 , 449 —Aden Courts 
Act (II. of 1864), ss. 17 , 30 , ^ 22, 23 — 
Resident's Court at Aden—Sessions Court 
^Transfer of cose to the High Court — 
Jurisdiction of the High Court to transfer 
a case to itself from the Court of the 
Resident at Aden—Letters Patent, cl. 2p.] 
It is not competent to the Resident at 
Aden, to whose Court as a Court of 
Session a case is committed under s. 447 
of the Criminal Procedure Code, 1898, to 
transfer the case to the High Court, under 
the provisions of s. 449 of the Code, on 
the ground that the offence cannot be 
adequately punished by him. The powers 
of the Court of Session conferred upon 
the Resident at Aden by the Aden Courts 
Act (II. of 1^64) are not merely such as 
are defined in the Criminal Procedure 
Code, 1898; but such as arc provided 
expressly in the Act itself. And s. 449 
o( the (Zode of Criminal Procedure, i‘^9‘<, 
cannot affect those provisions. The High 
Court of Bombay can, under cl. 29 of 
the Amended Letters Pa'ent, transfer to 
itself a case pending in the Court of 
Session at Aden.— Emperor v. Robert 
CoMLEV, 29 Bom. 575. 

167. Criminal Procedure Code (Act 
V. OF 189S)— ss. 462 (3), 537^European 

British subject — Jury^Jury not chosen by 
lot—Illegality.'] Held that the provisions 
of s. 460 (3) of the Code of Criminal Pro* 
cedure are imperative, and if there is no 
choosing of the jury by lot, as provided for 
by the section, the result is that the whole 
trial is vitiated Brojendro Lnl v. King- 
Emperor qC. W. N. 188, referred to.— 
Emperor v. Bradshaw, 1 . L. R., 33 
AH. 385, 

i6^. Criminal Procedure Code (Act 
V. OF 1898)— S. 476—" Brought under the 
notice of the Court ••—Judicial proceeding; ’ 

_ Decree on an award — Jurisdiction^] Held 

that the words “ brought under its notice,” 
in s 476 of the Criminal Procedure Code, 
are wide enough to cover an offence which 
may have been committed in another 
and on some previous occasion. Held also 
that a proceeding in which a court is asked 
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to pass a decree in accordance with an 
award made with reference to a pending 
suit cannot be said to be other than a 
•'judicial proceeding" within the meaning 
of the same section. Girwpr Prasad v. 
Kittff Emperor^ 6 A. L. J. 392, Umrao Singh 
V Hardeo, I. L. R., 29 All. 418, and Banke 
Bih-iri Lai v. Pokhe Ra7n (I. L. R , 2 ^ All. 
48) referred to. —Emprror v. Kamta 
Prasad, I. L. R., 33 All. 396. 

169. CRlMtNAL PaoCEDURB CodB (ACT 
V. of l8g8j— s. 476 —'■ Court "—Civil Pro¬ 
cedure Code (igoSj, s. ns—Revision — 
Inexpediency of order no ground for revision 
on the civil side."] The word Court ’’ in 
s. 476 of the Code of Criminal Procedure 
includes the successor of the Judge before 
whom the alleged offence was committed. 
Bahadur w. Eradatulla Mullick ( 1 . L R,, 
37 Cal. 642) followed. Whether a parti¬ 
cular Older is expedient or not is not a 
ground on which the High Court can 
interfere in revision under s. 115 of the 
Civil Procedure Code. —In ihr Matter ok 
THK PETITION OP MaWAH SiNGII, 1 L. R., 

3^ All. 394. 

170. Criminal Pkocedi’rb Code (Act 

V. OK 1H98)— s . 476—Preliminary inquiry 

— Revision.'] When a iMagis'rate takes 
action under s 476 of the Code of Criminal 
Procedure, it is not necessary to the validity 
of his order that he should hold a preli¬ 
minary inquiry, nor, if he does hold pre- 
limirary inquiry, is it necessary that he 
should give the person against whom such 
inquiry is being held an opportunity of 
Cross-examining the witnesses. Queen- 
Empress v. Matahadal, I. L. R., 15 All. 392, 
followed — Abdul Ghapur v. Raza Husain, 
1 L R , 34 All. 267. 

171. Criminal Procrourr Cook (Act 
V. OK 18981—5. 4'/^^“~~Ordcr for prosecution 
—Power of successor in office to make order 

— "Court,’*] The summary power confer¬ 
red by s. 476 of the Criminal Procedure 
Code (Act V of 1898) can be exe cised by 
the Judge who tries the case in the course 
of the trial of which the alleged offence is 
committed, and such power is exerciseablc 
only at, or immediately after, the conclu¬ 
sion of the trial ; an applicatiun for sanction 
under s. 195 of the Code can be made 
later on as an entirely different and in¬ 
dependent proceeding. To give true effect 
to the whole of the language of s. 476 the 
expression ‘'Court" can only mean the 
Judge who fries the case. Krishna Gobinda 
Dutt, In the M^.tter of 9 C. W. N. 859. is 
lighily decided. Per Gbidt, 1 .— The terms 
of s 476 indicate th.u the desirabili'y of 
prosecuting the offender must be present 
to the mind of the Court during the pro- 
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ccedings in the course of which the offence 
was committed or brought to its notice. It 
was never intended lhaf when the proceed¬ 
ings had terminated, the attention of the 
Court should be subsequently drawn by 
some private person to the fact that in those 
proceedings there hid been committed 
some offence in contempt of the Court’s 
authority or against public justice which 
destrved punishment But no universal 
rule can be laid down that in no case can the 
order for a prosecution be made by an 
Officer other than that before whom the 
offence was commilt; d. Emperor Molla 
Facia Karim. I L. R., 33 Cal. 193, and 
Dharmadas Kamar v. Sagore Sanira, (11 
C. W N. 119) referred to.— Begu SiNCit r. 
Emperor, I. L. R , 34 Cal. 551. 

172. Criminal Procedurb Code iAct 
V. OF 1898)— s. 476—Order under section 
must be tnade during or immediately \afier 
the conclusion of the proceedings] On a 
reference to the Full Bench whether a Ma¬ 
gistrate has jurisdiction to take action smo 
moiu under s 476 of the Code of Criminal 
Procedure more than two months after the 
termination of the proceedings b^fore such 
Magistrate. Held (Mii.lur, dissentingl, 
that it was the intention of the Legislature 
in enacting s. 476 that an order under the 
section should be made either at the close 
of the proceedings or so shortly thereafter 
that it may reasonably be said that the 
order is part of the proceeding. Begu Singh 
v. Emperor, (I. L. R., 34 Cal. 551), referred 
to and followed. In rc Subbaraya Vath'ar, 
(15 M. L. J 489), referred to and followed 
The earlier enactments and corresponding 
English Acts on the subject considered and 
discusstd.—R ahimadulla Sahib v. 
Emperor, I. L. R., 31 Mad. 140 

173. Crimi.val Procedure Cook (Act 
V. OF 1898}— s. 476—Action under, mtist 
be taken at or immediately after the conclu¬ 
sion of the judicial proceedings,] On the 
question whether a Court has" jurisdiction 
to take action under s. 476 of the Code of 
Criminal Prccedure at any time after the 
conclusion of the judicial proceeding in the 
course 0! which the offence is committed 1— 
Held, by the Full Bench (Miller, J., dis¬ 
senting) that the power conferred by s. 476 
can be exercised by the Couit only in the 
course of the judicial proceeding or at its 
conclusion or so shortly thereafter os 10 
make it really the continuation of the same 
proceeding in the course of which the of¬ 
fence is committed. Rahiynadulla Sahib 
V. Emperor. (I. L R., 31 Mad. 140), 
followed. In re Lakshmidas IMji, (1 L. 
R , 3a Bom. 184), not followed. Per 
Arnold White, C.].— S. 476 is a self. 
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contained section. Subs (i) gives the 

Court power to put the law in motion and 

sub s. (2) provides the procedure to be 
followed when the law ha^ been put^ in 
motion. Per Mittbr, J.— The. • is nothing 
to make s 476 inapplicable to any case to 
which the language of the section applies. 
The procedure provided by the section is 
not incompatible with the commencement 
of action by the Court after the close of the 
proceeding in the course of which an of¬ 
fence is committed or disclosed. Per 
Sankaran-Nair. ].—a Court may grant 
sanction at any time and to any person 
whom it considers fit to carry on the prose¬ 
cution and who is entitled to proceed under 
s. iQO, Criminal Procedure Code. The 
order under s. 476 is a judicial proceeding 
and not a complaint under s * 95 * 

PiNHEY, j.—Ss. 195 and 476 must be read 
toge-.her and s. 476 prescribes the procedure 
to be adopted by the Courts when making 
a complaint, it was however the intention 
of the Legislature to restrict their power in 
this direction and only to suffer it when 
promptly exercised. The decision in the 
case of Rahimtulla Sahib does not decide 
that the final order under under s. 47 ° of 
the Criminal Procedure Code must issue at 
once. The Court must commence to take 
action under the section promptly, in which 
case it may be considered as a continuation 
of the proceedings ; and although the final 
order may be delayed for sometime by 
necessary enquiries, the order will not be 
bad for want of jurisdiction.— Aiyakannu 
P iLLAi V. Emperor, I. U. R., 32 Mad. 49. 

174. Criminal Procbdurb Cods (Act 
V.OF iSg‘^)-s.476—yurisdiciiono/ High 
Court^Civil jurisdiciion-Civil Procedure 
Code (Act XIV. of 1882), s. 622-Charter 
Act (24 and 25 Viet. C. 104). s iS-Naiure 

of High Court’s revisional jurisdiction-- 
Crimind proceedings, stay of, pending civil 
appeal-stay not justifiable, when it would 

defeat ends of justice ] Where the District 
Judge has initiated proceedings under s. 470 
of the Criminal Procedure Code,—//eW. 
first, that U is doubtful, if the High Court 
exercising civil jurisdiction has power to 
stay the criminal proceedings; Held, second¬ 
ly, that the provisions of s 15 of the 
Charter Act of 1861 do not appear to give 
the High Court power to interfere in the 
case ; Raj Kumari Dehi v. Bama Sundari 
Dehi 1 . L. R., 23 Cal. 6to. followed. HAd, 
thirdly, that the High Court must have 
regard to the nature of the revisional juris- 
diction and must not allow what would 
virtually be an appeal from the order; In 
re Al^mdar Husain, I. L R., 23 All 249, 
followed in principle. Held lastly that 
when on the evidence in a case, the Court 
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bel 'W is of opinion that it is in the highest 
degree desirable that the enquiry should be 
conducted both in the interests of justice as 
well as of the accused and of all parties 
concerned as speedily as possible, the High 
Court would not be justified in staying 
proceedings, merely because a civil appeal 

from the judgment, out of which the crimi¬ 
nal proceedings were initiated is pending 
in the High Court. In re Bal Gangadhar 
Tilak (I. L R . 26 Bom. 785) fallowed.— 
Hem Chandra Ray v. Atal Bhhari Rav, 

I. L. R, 35 Cal. 909. 

174A. Criminal Procedure Cods (Act 

I V. OF 1898)— 47 ^^' 40 * 0 - 

PLAINT 17. 

175. Criminal Procedure Code (Act 

V. OF 1898)— 5 . 488—Maintenance —Effect 

of Civil Court decree in a suit for restitu¬ 
tion of conjugal rights upon an order for 
maintenance passed by a Magistrate ] A 
husband, against whom an order had been 
passed by a Magistrate under s 488 of the 
Code of Civil Procedure directing him to 
pay a monthly allowance of Rs. 4-8 for the 
maintenance of his wife, brought a suit 
against his wife for restitution of conjugal 
rights. The suit was compromised, and a 
consent decree passed whereby the peti¬ 
tioner was to pay the respondent Rs 4 4 
per mensem and to provide a house for 
her tj live in near his own. Held that this 
decree of the Civil Court superseded the 
order of the M igistrate passed under s. 488 
of the Code of Civil Procedure. In re 
Bulakidas. I. L R., 23 Bom 484,followed.— 
Nuk Muhammad v. Ayesha Bibi, I. L. R , 

All. 483- 

176. Criminal Procedure Code (Act 
V. OF 1898)— s. 488—Magistrate has a dis¬ 
cretionary power in granting maintenance — 
Refusal to grant when woman guilty of 
adultery with one of lower caste not a wrong 
exercise of such discretion.'] Under s. 488 

of the Code of Criminal Procedure, the 
Msgistiatc has a descretionary power to 
award maintenance, and such discretion is 
not wrongly exercised when a Magistrate 
refuses maintenance to a woman who for 
adultery with one of a lower caste, is ex¬ 
pelled from caste and has thus made it 
impossible for her husband to live with her. 

_ PoNNAVER V. Periya Mooppan, 1 . L. K., 

31 Mad. 185. 

177. Criminal Procedure Code, (Act 
V. OF iSgSi-ss. 48S and 489-Maintenance 
of child-Power to cancel an order for 
maintenance:] Held that where an order 
has once been passed by a competent Court 

, under s. 488 for the payment of maintenance 
i for a child, the only power that exists of 
modifying such an order is that given by 

[Cr. Difir.—loO 
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s. 4S9 of the Code.— Budhni v. Dadal, 1 , ' 
L. R., 27 All. 11. 

178. Criminal Procedure Code (Act 
V. OF 1898)—s. 488 (I)— Afainfcnance— 
“Living in adulteryHeld that the 
fact that a woman who applied for an order 
for maintenance against her husband had 
given birth to an illegitimate child some 
two years before the date of her application, 
was not a reason for refusing to make an 
order for maintenance, it being found that 
since that time she had been living with 
her parents and leading a chaste and res¬ 
pectable life. Empress v. Nandan, Weekly 
Notes, 1881, p. 37. Petition of Kashi 
Sheodiala, Weekly Notes, 1881, p 62. and 
Empress v. Daulat, Weekly Notes, 1881, 
p. 113, referred to.— Kallu v. K\unsilia, 
I. L. R., 26 All. 326. 

179. Criminal Procedure Code (Act 
V. OF 1898)— s . 4SS, cl. 4 — Living in 
adultery^ refer to course of conduct."] A 
single act of adultery does not necessarily 
amount to ‘‘Living in adultery" within the 
meaning of s. 488, clause 4 of the Cole of 
Criminal Procedure, and will not justify 
a Magistrate in refusing maintenance. 
" Living in adultery" refers to a course of 
conduct and means something more than a 
single lapse from virtue. Kallu v. Kanu- 
silia, (I. L. R., 26 All. 326). followed.— 
Patal^ Atcmamma V Patala Mahalak- 
siiMi, I. L R., 30 Mad. 33a. 

180. Criminai. Procedure Code (Act 

V. OF l8y8)—s. Sld^Security to keep the 
peace •^Eorfeiturc of recognizance Crimu 
nal Prcceiure C(de, s. toy; Schedule V. 
No. ;o]. Held that the mere fact that 
no immediate acion under s. 5(4 of the 
Code of Criminal Procedure is taken 
against a person under recognizances to keep 
the peace, or against his surety, on the 
conviction of the foimer of an offence 
involving a breach of the peace is no bar 
to the taking of such proceedings at a 
subrequent time, as for example, after the 
time for appealing has expired, or after an 
appeal by the prir»cipal has been dismissed. 
In re Ram Chunder Lalla, I. C L. R.. 1'>4, 
and In re Parbutti Churn Dose, 3 C. L R.| 
406, dissented from — Rmperor v. Raja 
Ram, I. L, R , 26 AH. 202. 

i8i Criminal Prockdure Code (Act 
V OF i8g8i— ss Sn .S 20 ~ 0 rder for the dis~ 

posal of property regarding suhieh an ojfence 
has been committed—Half currency notes,] 
When a question arises between two per¬ 
sons who shall bear a loss resulting from 
the fraud of a third, the one who has been 
guilty of negligence shall suffer. Hence 
where A made over lo B halves of certain 
currency notes as security for payment to 


Criminal Procedure Code {conid.)^ 

B of the price of goods delivered, having 
previously parted with the other halves to 
C., it was held that B was entitled to re* 
cover possession of the halves originally 
made over to him, from C, to whom they 
had been delivered under an order of the 
Court, or to obtain compensation from C, if 
C had parted with them, inasmuch as it 
was C's negligence which enabled A to per¬ 
petrate a fraud upon B. Foster v. Green, 

7 H and N., 881 followed.— Abdur RAktZAQ 
V. Rahmat-ullah, 1 . L. R., 27 AH. 630. 

182. Criminal Procedure Code (Act 
V. OF 1898)—5. 5/7— Delivery of property 
under—Order of delivery of property on 
joint receipt — Validity of such order."] On 
the discharge of an accused person on a 
charge of theft of articles admittedly found 
in possession of that person, on the ground 
that the accused had a bona fide belief in a 
claim of right to their possession, that per¬ 
son cannot claim return of the articles under 
s. 517, Criminal Procedure Code, as a 
mat»*»r of course, Under s. 517, Criminal 
Procedure Code, even where a party is 
charged with theft and that charge is dis¬ 
missed or the party is discharged, an order 
can be made for the delivery of the subject 
matter of the alleged theft to some party 
other than the party in whose possession 
the property was found at the date of the 
alleged theft. Kuppammal v. Ramasxamy 
Udayan, [Crl. Rn. C. No. 47^ of igo$, (un- 
reported)/e//ofi»^rf. Properly, part of which 
is joint family properly and part the self¬ 
acquisition of an undivided memb.r of the 
family may rightly be lianded by the Court 
to the manager of the undivided family and 
the undivided member on their joint receipt. 
Chalakonda Alasani v. Chalakonda Raina- 
chalam (1864) (2 MHC.R., 56)] distin¬ 
guished.— Kanaga Sabai V. Emperor, I. L. 
R., 34 Mad 94. 

183. Criminal Procedure Code (Act 
V. of 189S)— s. sri^Disposat of property 
by Magistrate.] Under the provisions of 
$.517 of the Criminal Procedure Code (Act 
V of 1898) the Magistrate has power to 
pass an order regarding the property pro¬ 
duced before or in custody of the Court, 
even though no offence has been committed 
in respect of it. Surendra Nath Sarma v. 
Kai Mohan Das, il. L. R.. 30 Cal 690) re- 
ferred to.— Russul Bibse v. Ahmed Moo- 
SAjBA. 1 L R , 34 Cal. 347. 

184. Criminal Procedure Code (Act 

V. OF 1898)—i. S^o^Magisirate^Order 

as to disposal of property^On appeal to the 
Sessions Court the order left untouched^^ 
Application to the District Magistrate to 
revise the order-^yurisdiction—Notice to 
the other side~^Practice,] In trying a case 
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of theft, a Magistrate of the First CUss 
convicted the accused and passed an order 
disposing of the property produced before 
him. The Sessions Court, on appeal con¬ 
firmed the conviction, but left untouched 
the order as to the disposal o^ nroperty. 
An application was then made to the Dis¬ 
trict Magistrate to raise the order; and he 
varied it without issuing notice to the other 
siderev rsing the order, that the 
terms of s. 520 of the Criminal Procedure 
Code did not give any jurisdiction to the 
District Magistrate to interfere; and thU 
he could only interfere as a Court of Revi¬ 
sion where there had been no appeal to the 
Sessions Court. Held, also, that the Dis¬ 
trict Magistrate ought not to have disposed 
of the matter without giving notice to the 
other side —/« re Laxm.kn Rangu Ran- 
GARi, I. L. R., 35 Bom. 253. 

185. Criminal Procedurr Code (Act 
V. OF 189S)—s $22—Restoration of im 
moveable property ^ Appellate Court, po'-ver 
o/^^urisdiction."] An order under s $22 
of the Criminal Procedure Code can only 
be mads by the Court which convicts of an 
offence attended with criminal force. An 
Appellate Court has no power to make such 
an order restoring possession of immove¬ 
able property. Narayan Govind v. Visiji, 
(I. L. R., 23 Bom. 494) referred to.— Bhag- 
BAT ShaHA V. SaDIQIIE OiTAGAR, I. L. R., 
39 Cal. 1050. 

186 Criminal Procbdurb Code 'Act 
V. op i 3 q 8 )—j. $26 -^Trantfer’^^Rioi-^Cross 
cases before same court—Opinion expressed 
by court on evidence in one case no ground 
for considering it incompetent to try the 
other.'] The fact that a court before which 
there are pending two cross cases of riot 
has. on the trial of the first case, expressed 
opinions to same extent unfavourable to the 
accused in the second case, is no good 
gr ■•und for holding that the court is incom 
petent to try the second case. Asimaddi 
V. Gobinda Baidya (» C. W. N 426) referred 
to —Emperor v, Hargobind, I. L. R.. 33 
All. 583. 

187. Criminal Procedurr Code (Act 
V. of 1898)— ss. 52 d, 107,117. iiS^Securily 

for keeping the peace—“Transfer-^^urisdic- 

Hon.] S. 526 of the Code of Criminal Pro¬ 
cedure enables the High Court to transfer 
criminal proceedings initiated under s. 107 
of the Code, once they have been properly 
instituted, to any other criminal court of 
equal or superior jurisdiction (and which 
otherwise would have no jurisdiction) and 
the order of the High Court will give juris¬ 
diction to the court to which the case has 
been so transferred to make an inquiry under 
8* 117 and to pass aa order under s. Xi8. 


Criminal Procedure Code [conid.)— 

In the Matter of th^ pelUion of Amir Singh^ 

I L R , i6 All, Q, not followed —Emperor 
V. Wahid Ali Khan, I. L. R , 32 All. 642. 

1S8. Criminal Procedure Codr (Act 
V. OF 1898)— s- 526 - Transfer of criminal 
case — Magisiraie having prejudged accused 
in other case, siificient gr-mn i for transfer.] 
Where the Magistrate has. in a counter 
case brought by the accused on the same 
facts, prejudged the guilt of the accused, 
the High Court will, in the interest of 
justice, transfer the case against the accused 
to some other Court — Rangasxmi Gound.an 
V. Emperor, I. L. R , 30 Mad. 233. 

189 Criminal Procedure Code (Act 
V OF 1898)— Si. S 26 and 527 — Transfer- 
Plea thit applicant viishes to summon the 
trying Magistrate as a witness] In an ap¬ 
plication for (he transfer to another Court 
of a criminal case pending against them the 
applicants alleged that the evidence of the 
trying Magistrate would be required by the 
accused touching certain matters connected 
with the case. It was held that inasmuch 
as the Magistrate was bound under s. 257 
of the Code of Criminal Pro'iedure to issue 
a summons, unless he considered that the 
application for a summons was made for 
the purpose of vexation or delay, or for de¬ 
feating the ends of justice, and it was not 
proper to leave the decision of such a ques¬ 
tion to the Migistrate whose evidence was 
required, the apolication for transfer ought 
to be granted.— Emperor v. Abdul Latif, 
I, L. R. 26 All. 536. 

190. Criminal Procedure Code (Act 
V OF 189S)—s. 52(5, cl. 8—.application for 
adjournment to apply for transfer, rohen to 
be made—Hearing commencement of in 
Sessions Court.] Tne first step in the hear¬ 
ing at a Sessions trial is the reading and 
explaining of the charge to the accused. 
An application for adjournment under s. 
526 cl. 8. Criminal Procedure Code, must 
therefore be made before the charge is read 
to the accused. Whether a con¬ 

travention of s 526 cl. 8, will render the 
trial illegal?—See In Kali Mudalv, f. 
L. R . 35 ^^ad. 701. 

TQi. Criminal Paocsdurb Codr (Act 
V. OF 18981—?. 53 /—Section applies to eases 
sohrre Magistrate tries in respect of offences 
committed outside his jurisdiction 1 There 
is nothing in the language of s. 531 of the 
Code of Criminal Proeedu'’e to confine its 
operation to case? where )ffenc s comm tted 
within the jiirisdicMon of a Court are tried 
by such Court outside the limits of the 
loc.al area of its jurisdiction. A finding, 
sentenc2 or order regularly passed by a 
Court in the case of an offence committed 
outside its local area cannot be set aside 
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when no failure of justice has taken place.— 
Emperor v. Doraiswamy Mudali, I. L. R., 
30 Mad. 94. 

192. Criminal Prockdurb Cook (Act 
V. CF 189S)—5. S37 — Summons, issue 0 /— 
Fresh summons issued on the same in- 
formation-^IrTegula>ity in procedure."] 
Where on an information a summons is 
issued to the accused, and owing to its 
disclosing no offence, a fresh summons is 
issued without any fresh or supplemental 
information, the error, omission or irre* 
gularity in the fre>h summons, is not 
sufficient, under section 537 of the Cri¬ 
minal Procedure Code, to upset the finding 
and sentence unless it has in fact occasioned 
*' a failure of justice,” that is unless it has 
unfairly afT<.cted the accused’s defence on 
the merits — Emprror v. Jebvanji, I L R., 
3 I Bom. 611. 

193. Criminal Procrdurb Cods (Act 
V. OF 1898)— s. 55d— Magistrate ordering 
prosecution as president of octroi sub-com- 
miitee~—Juti’idiction^Persoryally interest¬ 
ed.] A Magistrate as the president of the 
octroi sub committee of a Municipal Board, 
ordered the prosecution of the accused, and 
with the consent of the accused tried the 
case htmseif. Held that the Magistrate 
must be deemed to have been personally 
interested within the meaning of s. 556 of 
the Code of Criminal Procedure and was 
no' qualified to try the case of th^ applicant 
whose consent could not confer jurisdiction 
upon him. Emperor v. Mohan Lai fl. L. R.. 
27 All 25' distinguished. In the Matter of 
the petition of Inayai Husxin, Weekly 
Notes, 1899, p 74, referred Io.—Emprror 
V. Bishbshar Bhattacharya, I. L R., 32 
All. 635. 

194. Criminal Procrdurb Codr (Act 

V. OF 1898 —s 55 < 5 —0/ "person- 
ally interested *'’^Sub-Commitfee of Muni¬ 
cipal Board advising a prosecution.] Held 
that a Magistrate, who had be n a Member 
of a Sub-Committee of a Municipal Board 
which recommended the prosecution of a 
certain person for an alleged obstruction 
caused by him In a pubhe thoroughfare, was 
not, by reasor) only of this fact ‘ personally 
interested ' in ihe case afterwards initiated 
against such person so as to be debarred 
under s. 556 of the ( ode of Criminal Pro¬ 
cedure from trying it. The Queen v. Hands- 
ley, L R., 8 Q B. D , 383 referred to.— 
Empbror V. Mohsn Lal, I. L. R., 27 
All. 2S 

195. Criminal Procrdurb Code (Act 

V. of i8(.8 )—s ^‘^eantn^ of 'per¬ 

sonally interested yfisgistrate m thing 
himself a witness in a case svhich he is try¬ 
ing.] On a day when the Courts were 
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closed for the Christmas holidays two per* 
sons came to a Magistrate’s private house, 
and there made an oral complaint to him. 
When the Courts reopened the same ptr* 
sons filed a written complaint in the Magis¬ 
trate’s Court, which resulted in certain 
persons being put upon their trial before 
the same Magistrate for an offence under 
s- 323 of the Indian Penal Code. During 
the course of the trial the Magistrate con¬ 
sidered it his duty to record his own 
evidence as to the circumstances attending 
the making of the oral complaint at his 
house, and he was duly cross-examined and 
reexamined. Held that (he Magistrate 
could not be considered to be ” personally 
interested in the case within the meaning 
of s 556 of the Code of Criminal Procedure. 
In the Matter of petition of Ganeshi, I. L. 
R.. 15 All 192, and The Queen v. Handsley, 
L. R., 8 Q. B. D , 383 followed Hari 
Kishore Mitra v Abdul Baki Miah, I. L. R., 
21 Cal, 920 Grish Chandra Ghosh v. Queen- 
Empress I. L R., 20 Cal. 857, Queen- 
Empress V. Manikam, I. L. R., 19 Mad. 363, 
and Serjeant v. Dale, L. R., 2 Q B D., 
558, referred to. — Emprror v. NanhB, 
I. L. R., 27 All 33 

196 Criminal Procrdurb Codb (Act 
V. of 189S)— j sOs^Indian Penal Code 
{Act XLV. of i860), s. 7S~"^^hipping Act 
{IV. of tgoQ), 5 3—Sentence of whipping 
only Passed on accused—Order to accus^ 
to notify his residence — Validity of the 
order] $. 565 of the Criminal Procedure 

de (Act V. of 1898) must be strictly 
construed. The order rontemplated by the 
sec ion ran only be made at the time of 
passing sentence of transportation or im- 
priso iment upon a convict. It cannot be 
made where the Court, instead of passing 
that sentence, passes a sentence of whip¬ 
ping.— Emprror v. Fulji Ditva, 
35 Bom 137. 

197 Criminal Procrdurb Codr (Act 
V. of 1898)—s. 5(55 —Penal Code. ss. 
176. tyy—Meaning of words "for the com¬ 
mission of an offence.''] The second part 
of s. 1/6 of the Penal Code, which provides 
an aggravated punishment for omitting to 
give notice to a public servant, when such 
notice is required for preventing the com¬ 
mission of an offence, applies only when the 
object is to prevent the commission of a 
particular offence, anJ not of offences 
generally. The notice of residence re¬ 
quired to be given by convicted persons 
under s 565 ^4) is not required for prevent¬ 
ing the commission of any paiticular o(- 
fe ce and the Failure to giv#* such notice 
must be dealt with under the first part of 
s. 176 of ihe Penal Code.— Empbror v, 
Hussain Bbo, I. L. R., 31 Mad, 548, 
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Criminal Proceedings— 

1. Criminal Proceedings, legal insti¬ 
tution 0¥Police report disclosing 

nature 0/ information—First information 
report omitting to state the information 
received—Information given by polite officer 
to himself—Criminal Procedure Code \Act 

V, of 1898) ss. I 54 > n 3 . 
prosecution is not legally instituted under 
s. 190 (/) (6) of the Criminal Procedure 
Code when the police report under s. 173 
does not set forth the nature of the infor¬ 
mation, and the first information report 
under s 154 is equally defective in this 
respect.— Lee v Adhikary, 1 . L. R., 37 
Cal. 49. 

2. Criminal Proceedings, stay of— 

Pendency of civil suit-Utter alleged to be 
forged set up as a defence—Genuineness of 
letter a principal issue in the case — Subse¬ 
quent institution of criminal proceedings 
for forgery in respect of the sanic.~\ Where 
after the institution of a civil suit on a 
promissory note the defendant was called 
upon to furnish security, and set up, as an 
answer, to the plaintiffs claim, a letter 
whi.-h was alleged to bear a forged signature 
and in respect of which criminal proved- 
ings under s. 465 arid 4^7 Penal 

were taken by one of the plaintiffs x^Heldy 
that inasmuch as the letter was a necessary 
part of the defendant’s case and the question 
of its genuineness a principal issue in the 

suit, the criminal procetdings ought to be 

stayed pending the decision in the civil 
suit.—S hashi Bkusjian Seal v. Emperor, 

I. L R.. 3 ^^ Cal 106. 

3 Criminal Proceedings, stay of, 

PENDING CIVIL SUIT.— Upon an application 

in revision to st^y criminal proceedings 
pending in a Magi''trale’s Court until the 
disposal of a civil suit in regard to the 
same subject-matter. Held that the High 
Court ought not to inte: fere except on good 
cause shown. That as this was not a 
private prosecution, but one directed by the 
District Judge in what he believed to be 
the interests of justice, and as the witnesses 
were related to the accused, it was desirable 
that the evidenc-i should be record'd with¬ 
out delay and that the Magistrate should 
proceed forthwith to make the preliminary 
inquiry prior to commitment. — D\v area | 

Nath Rai Chowdhry v. Emperor, L L. 

R , 31 Cal. 8j)8. 

Criminal Revision— 

Criminal Revision — Practice — Juris- 
diction of High Court-Rule issued one 
or more of several grounds in a petition, 
and ultimately discharged—Fresh Rule on 
the grounds of the same Petition.'] When 
a rule has been granted on one or more of ; 
several grounds contained in a petition and 
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is ultimately discharged, the High Court 
has no jurisdiction to issue a fresh rule, in 
the same case, on the othtr or some of the 
other grounds of the petition, which were 
considered on the first occasion, unless 
permission was given to the party, at the 
time of the discharge of the first rule, to 
renew the application on the other grounds 
or some of them. Rai Radha Gohind v. 
Gossain Mohendro Gir^ 6 C. W. N 34 i^- 
Bibhuty Mohan Roy v. Dasimoni Dassi, lo 
C. L. J. 80, referred to.—J oymangal 
Pershad Narain Singh v. Jhagroo Sahu 
I. L R., 38 Cal. 933. 

Criminal Trespass— 

i. Criminal 1 'rbspass— trespass 
by night .] The accused was found inside 
the house of the complainant at midnight, 
and his presence was discovered by the wife 
of the complainant crying out that a thief 
was taking away her hanali. The evidence 
of the complainant clearly showed that the 
accus'd was not there with the consent, or 

at ihe invitatation, or for the pleasure, of 
the complainant. Heli that the accused 
was properly convicted under s 45 ^ 

Indian Penal Code, it being for him to 
show that his intention was under the cir¬ 
cumstances innocent. Brij Basi v. The 
Queen - Empress , (I. L. R., 19 All. 74) dist- 
iogui?>hed Balmakund Ram v. Ghansam- 

ram, (I. L. R., 22 Cal. 391) followed.— 
Emperor v. Ishri, I. L. R., 20 All. 46. 

2 Criminal Trespass—C riwrua/ Pro¬ 
cedure Code—{Act V. of 1898), 5. 5 ^?*“ 
Order for restoration of possession of tmmre- 
able property — Conviction of accused on 
charge of criminal trespass—No finding of 
use of criminal force—Illegality of order for 
restoration.] Certain persons were convict¬ 
ed of having CO nmitted criminal trespass 
on a piece of land, under s. 447 of the 
Indian Penal Code. There was no finding 

that they had used criminal force, or that 
the complainant had been disposs'ssed of 
the land by such force An order was sub¬ 
sequently made, which purported to be 
under s. 522 of the Code of Criminal Pro¬ 
cedure directing the accused to restore 
I possession of the land. On a revision peli- 
' tion being preferred against this order 1— 
Held, that as there was no finding that 
criminal force had in fact been used, or that 
complainant had been dispossessed of the 
land by it, and as criminal force was not an 
ingredient of the offence for which the 
accused had been convicted, the order was 
made without jurisdiction.— B a T A K A l a 

Pottiavadu, I. L. R., 26 Mad. 49- 

<1 Criminal Trespass— Code i^Act 
XLV. of / 5 do), s. When a zemindars, 

under the 'pretext that one of his tenant 
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had left the village and abandoned hla 
holding, to ik pos-e-f^ion of the tenant's 
holding wrongfully, It was held that, in the 
absence of evidence of one of the objects 
specified in s. 441 of the Indian Penal Code 
the zemindar could not properly be convict¬ 
ed of criminal trespass, his inter-t’on ap¬ 
parently being merely to get possession of 
the land. Ki-^f^Emperor v. N and an 
(Weekly Notes, 1902. p. 43 distinguished- 
— Empkror V. Jangi Singh, I. L. R., 26 
All. 194. 

4. Criminal Trbspass— Code [Act 
XLV. of i860 , s 441 ^ Occupntion by 
zemindarJ] A tenant of village 5 who 
owned a house there, but was temporarily 
residing in a neighbouring village, died, 
and on his deaih the 7imirda's of took 
possession of the house in S adversely to 
the tenant's widow, alleging that they were 
entitled to it. H^d that the action of the 
zemindars could not be taken as amounting 
to criminal trespass within the m'*aning of 
s 441 of the Indian Penal Code Em'eror 
V Jangi Sineh (I. L R.. 26 All igj) 
referred to,— Empsror t» Bazid, I. L R., 
27 All. 298. 

5. Criminal Trespass -Held Rat- 
TiGAN, J , dissentingi that, where a person 
claiming a title to property, whether his 
title be good or bad, enters without any 
legal justification upon property in the 
e.stablished posssession of anotner, he must 
be inferred to have had an intent to annoy 
the person in pO''ossion within ihc memi^'g 
of s. 4|l of the Indian Penal Code, even 
though he had no primary desire to annov, 
and his only object was to t b»ain posses- 
sion for himself.— Ram Saran v. Kino 
Emprror, 12 P. R. Cr., F. B. 

6. Criminal Trespass—i s » e— 

Entry by a servant upon land in the posses¬ 
sion of the Court of Wards and cutting 
bamho-'s thereon under the order of the 
ODner—Penil Code (Act XLV. of t86o), 
s. 426, 447.'] A servant of a proprietor 
who has voluntarily surrendered his estate 
to the Court of Wards does not commit 
criminal trespass or mischief bv cutting or 
removing bamboos, etc, growing thereon, 
for the benefit of his master, under the cir¬ 
cumstances of this case —P a r m r s w a r 
SiNOH V. Emphror, I. L. R., 3S Cal. 180. 

Cross-examination— 

I. Cross-hxamination — Cross-examina¬ 
tion of prosccution-suitncsses before charge^ 
Right of accused to have prosccuiion-':vit- 
nesses recalled after charge dra'xn up for 
purposes of cross examination — Discretion 
of Magistrate — Criminal Procedure Code 
(Act V. of l8g8), si. 254 256. 2 S 7 -‘Prnal 

^ode (Act XLV. of iS6oJ,s. 342.] After a 
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charge has been drawn up, the accused Is 
entitled to have the witnesses for the pro¬ 
secution recalled for the purposes of cross- 
examination ; s. 256 of the Criminal Pro¬ 
cedure Code (Act V. of 1898) gives the 
Magistrate no discretion In the matter. 
After a charge has been drawn up, it is the 
duty of the Magistrate to require the ac- 
causei to state whether he wishes to cross- 
; examine, and if so. which of the witnesses 
for the prosecution whose evidence has 
I been taken. The fact that there has been 
already some cross-examination before the 
charge has b^en drawn up, does not affect 
this privilege. It is only after the accused 
has entered upon his defence that the Ma¬ 
gistrate Is given a discretion to refuse such 
j an apollcation, on the ground that it is 
made for the purpose of vexation or delay, 
or for defeating the ends of justice.— Zamu* 
NiA V. Ram Tahal I L. R , 27 Cal. 370. 

2. Cross-rxamination — Witness—^ Ac- 
CHsed—Defence —Evidence Act (I of 1872), 
s J Code of Criminal Procedure (Act V. 
of i8gS), s. 257 — Prosecution^] Certain 
witnesses for the prosecution were exa¬ 
mined. The accused applied to the Court 
for an adjournment to enable them to cross* 
examine the witnesses by Counsel The ap¬ 
plication was ^efll^ed, and the accu«ed be¬ 
ing called upon to cross-examine were not 
in a position to do so. The accused then 
applied that the witnesses should be sum¬ 
moned as witnesses for the defence The 
witnesses were summoned and when the 
Counsel for the accused proceeded to cross- 
examine them he was not allowed to <*o so. 
Held, the mere fart that the accused had 
been compelled to treat the witnesses for 
the prosecution as their own witnesses did 
not change their character. That, although 
the accused were comprlled to obtain their 
attendance as witnesses for the defence, 
they were really summoned under s. 957 
of the Code of Criminal Procedure “ for the 
purposeof cross-examination,' and the Ma¬ 
gistrate was wrong in refusing to allow 
their cross examination. — Shboprakash 
Singh t». W. D. Rawlins, 1 . L. R., 28 Cal. 
594 * 

% Cross fxamination — TFifness. ex¬ 
amined by Court — Opportunity to accused 
to cross-examine — Dishonestly receiving 
stolen property — Possession of forged or 
I counterfeit currency notes — Distinct offences 
—Separate trial—Criminal Procedure Code 
(Act V. of 180S), ss. 22^ and $40—Penal 
Code(AciXLV.ofmo), ss 411 and48g(c),'\ 
\ During the trial of a case the accused 
obtained a pro-ess for the attendance of a 
; witness. Before the witness appeared the 
I accused asked the Court to countermand 
the order for his attendance, but the Court 
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Cross-examination {contd .)— 

refused to do so. When ihe witness attend¬ 
ed, the accused declined to examine him. 

He was thereupon examinr-d by the Court, ! 
and upon the accused claiming the right | 
to cross-examine the witness, the Court 
refused to allow him to do so : Held, that 
under the circumstances the witness could 
not be regarded as a witness for the defence, 
and that the accused should have been 
given an opportunity to cross examine him. 
Held also, that offences under ss 4t i and 
489 fcj of the Penal Code are distinct 
offences and should be tried separately.— 
Mohendro Nath Das Gupta v. Emperor, 

1 . L_ R , 29 Cal. 387. 

4. Cross Ex yMiHATios-- P/osecution vjit- 
nesses, cross examination of, after charge — 
Failure to name, on date of the charge, the 
viitnesies required for cross-examination — 
Subsequent application before close of the 
case—Right of cross-examination, conti¬ 
nuance of — IVaiver — Criminal Procedure 
Code (Act V, of l8g8). s. 256,'] Secticn 
256 of the Criminal Procedure Code merely 
lays down ihat af er the plea of the accused 
is taken he shall be required to state 
whether he wishes to cross-examine any, 
and it so which, of the prosecution wit¬ 
nesses whose evidence has been taken, but 
it does not state at what particular time he 
is to be asked this question, nor up to what 
time he has this right. Where, therefore, 
the accused were asked, on the day the 
charges were framed, whether they would 
call any of the prosecution witnesses for 
cross-examination and did not r'ame any, 
but made an application to recall some of 
them for that purpose on the next Court 
day and before (he case had c\ostd t- Held, 
that they were entitled to have the prose¬ 
cution witnesses recalled for the purpose of 1 
cross-examination, and that there was no 
waiver of their right under the section.— 
Inder Rai V. C. R. Brown, I. L. R., 37 
Cal. 236. 

Crown Prosecution— 

Crown Prerogative of— On an appli¬ 
cation for leave to appeal from the sentence 
of the Sudder Nizamut Adalut, the judicial 
committee, though of opinion that justice 
had not been done in the Court below, 
declined to determine the question of the 
prerogative of the Crown to admit in appeal * 
in a criminal matter, and to advise such ‘ 
admission, on the ground that such course 
might be detrimental to the general adminis¬ 
tration of Criminal justice in her Majesty’s 
colonialand foreign possession ; but sugges 
ted an application by the petitioner to the 
executive autb- rities for relief, with an 


\ Crown prosecution (-entd.)— 

case.— The Quekn v Jovkishbn Mukher- 
jiE 9 M. 1 A, 172. 

Cruelty to Animals— 

Cruelty to Animals — Animals — Pre¬ 
vention of Cruelty to Animals Act (XI. of 
i8goJ, s. 3—Police Bombay Town (Act 
XLVlll. of i860), s 21—Railway Company 
— Master and servant-- Criminal liabili'y 
of master for his seriant’s acts—Goods yard 
of a railway — Public pla^e.'\ 1 he G. I. P. 
Kailxvay Company carried twenty seven 
head of cattle from Tdlegaon to Bombay. 
These cattle were put in one truck by their 
owner under the supervision of the Com¬ 
pany’s goods clerk at Talegaon, and were 
so allowed to be put by the Company’s 
servants at Talegaon in spite of a circular 
issued to them by the Traffic Manager to 
prevent the overcrowding of cattle When 
the cattle were detrained at the goods yard 
of the Company at Wadi Bundar, they were 
found suffering from the effects of over¬ 
crowding. The Bombay Society for the 
Prevention of Cruelty to Animals prose¬ 
cuted the R ilway Company under s 21 of 
Act XLVIII. of i860 and s 3 h) of the Act 
for the Prevention of Cruelty to Animals 
(Act XI of 1890J. The Presidency Magis¬ 
trate. who tried the case, referred to the 
High Court the following two questions : 
(1) is the Company liable, under the above 
circumstances, for the acts of the owner 
, of the cattle and the goods clerk at Tale¬ 
gaon under s. 3 (6) of Act XI. of 1890, 
though they may hive no knowledge as to 
how the aninr^als were carried ? (3) Is the 
Wadi Bundar goods station a place acces¬ 
sible to the public when the Company’s 
orders are that men on business alone 
should hi admitted there ? The High Court 
answered the Brst question in the negative 
and the second in the affirn alive. Act XI. 
of 1890 is aimed at the individual who 
actually practises the cruelty, and it was 
not intended by the Legislature to make 
a matter penally liable for the act of his 
servant done in the course of the servant’s 
employment, a»id certainly not when the 
act is done contrary to the orders of the 
maaer.— Cowasji M Shroff v. G. I. P. 
RAlLW.^Y Company, I. L R , 26 Bom. 6^9. 

Custody— 

CvsroDV — Detention in—Security for 
keeping the peace—Arrest — Bail, right to — 
Power to re arrest — Criminal Procedure 
Code (Act V. of i8g8j ss. 107. 114. 1 ^ 5 . 40 . 
40 ."] Where prt-ceedings have been ins¬ 
tituted against a person under s. 107 of the 
Criminal Procedure Code, it is only in the 
soecial circumstances referred to in clauses 


ntimation of their Lordship's opinion of 
he hardship and injustice of the particular 


(3j and 4) of that section that the law 
empowers a Magistrate to detain the person 
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Custody iconfJ.i — 

in custody until the completion of the 
inquiry. Section 496 of the Code is im¬ 
perative, and under its provisions the 
Magistrate is bound to release such person 
on bailor recognizinces. (Jurere : whether 
the proviso to s 114 of the Code empowtr< 
a Magistrate to re-arrest a person who has 
already appeared and been admitted to 
ball.— Raghunand.xn Pkrshad and others 
V. Emperor, 1. L. U., 32 Cal. 80. 

D. 

Dacoliy— 

1. Dacoity — Indian Penal Code {Aci 
XLV of iSOo), ss. 3g7, 511 — Altcmf>t to 

commit dacoity—Use of arms in endeavour¬ 
ing to effect escape — Conviction, under 
Kvhat sections to be recorded'^ Where 
several persons were found etideavouring 
to break into a house, and s >me of 
them being armed, used violence, but 
only in attempting to escape being ar¬ 
rested, it was held that they could not 
properly be convicted under s. 397 read 
with s. 511 of the Indian Penal Code. 
Queen v. Koonee (7 W. R. 48), referred 
to.— Queen-Empress V. Bkni, I. L. R . 23 

All. 78- 

2. Dacoity — Penal Code, s. 403—‘As¬ 
sembling for the purpose of committing 
dacoity-^Evidence."] Several persons were 
found at 11 o’clock at night 011 a road 
just outside the city of Agra, all carry¬ 
ing arms (guns and swords) concealed 
under their clothes. None of them had 
a license to carry arms, and none of 
them could give any reasonable explana¬ 
tion of his preseuco at the spot under 
Ibe pariic.jUr iircumstances. Held that 
the-e persons were rightly convicted un¬ 
der s. 402 of the Indian Penal Code of 
assembling together with intent to com 
mit d coily. The D puly Legal Remem¬ 
brancer V. Karuna Bxisiobi (1. L R , 22 
Cal. 164), B.ilmakand Ram v. Ghansam 
Ram tl. L. R.. 22 Cal 391), and Queen- 
Empress v. Papa Sani (I. L R, 23 Mad. 
*59) referred to. — Queen Empress v. 
Bhoi-u, I. I*. R., 23 All. 124, 

3. Vi \CO\x\ -Penal Code, s. sgj—Dicoity 
soith use of deadly weapons.\ Held that 
8 397 of the Penal Code applies only 
to the actual person or persons who at 
the time of committing robbery or dacoity 
may u<e any deadly weapon, or may 
cause grievous hurt to any person, or 
may attempt to cause death or grievous 
hurt to any person. Queen-Empress v. 
Mahabir Tewjri. ( 1 . L R., 2i All. 263), 
referred to— Emperor v. Nagbshwar, I, 
L. R.: 28 All- 404. 

4. Dacoity —//c/rf that s. 397 of the 
Penal Code applies only to the actual 


Dacoity (contd.)-^ 

person Or persons who at tha time of 
committing robbery or dacoity, may use 
any deadly weapon, or may cause grievous 
hurt to any person, or may attempt to 
cause dcatn or grievous hurt to any per¬ 
son. Queen-Empress v. Mahabir Tewari 
(I L. R., ai All. 263J referred to.—- 
Emperor v. Nageshwar. I. L. R , 28 
All. 404. 

Death by Rash or Negligent Act— 
Death by rash or negligent act— 
Indian Penal Code {Act XLV. of lS6o), 
30iA, jj6, JJ7 and 3jS—Compensation 
to relative for death by rash or negligent 
—Criminal Procedure Code {Act V. of 
idgS), s. 5.45.] Two persons, one a 
corporal and the other a private who had 
boih been in the regiment over four years, 
went to a plantation at the edge of which 
there was an eminence on which they 
.set up at the sky line a small tin case 
as a target, and firetl several shots at it, 
from a distance of 100 feet, with a quarter 
inch bore saloon rifle sighted to lOo yards. 
Fherc was a public road used by the 
vilUgers about 150 yards away, and 60 
feet below the level of the eminence, but 
in the direct line of fire. The road was 
not visible from the firing point, bit 
clearly so from the target. A bullet struck 
a man passing along the road at a spot 
in the line of fire, though it did not 
appear, who had fired the shot. No precau¬ 
tions of any kind were taken to prevent 
danger to passers-by on the road from 
such firing. Held, that they were both 
guilty of criminal rashness and negligence 
within s. 304A read by itself without 
reference toss 34 and 107, in firing at 
an object on the sky-line of the eminence, 
against the light (which was in itself 
dangerous), near a public road within 
the zone of fire with a rill t which, sighted 
to a 100 yards, they must have known 
might easily carry some considerable 
distance beyond and prove fatal, without 
taking any precautions or us'ng the 
slightest circiimspeclion with reference 
to the safety of others. The words “ rash 
or negligent act” in s 304A of the Penal 
Code have the same meaning as “does 
any act so rashly or negligently” in ss. 336, 
337 and 338. S. 336 renders criminal the 
doing of any act so rashly or negligently 
as to endanger humin life cr the s\fety 
of others, irrespective of the consequences. 

337 Rnd 338 only impose a grea*er 
punishment when hurt or grievous hurt 
is the result of such rashness or negligence, 

S. 304 \ provides for the case of death 
by such rash or negligent act under cir¬ 
cumstances nat amoun’iog to culpible 
homicide. Reg. v. Salmon, L R. 6 Q, B 
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Death by Rash or Negligent Act idd.) 

O. 79, and Reg. v. Nidamarii Nagabhusha- 
nam, 7 Mad. H. C. irg. S. 545 (i) (A) 
provides for compensation, in cases where 
it is recoverable under Act XIII. of 1855. 
to the persons therein indicated, vis., 
"the wife, husband, parent and child, if 
any” of the deceased. Yalta Gangulu v. 
Mamidi Dali (I. L. R., 2i Mad, 74) dis¬ 
sented from.— Emperor v. Morg.vn, I L. 
R , 36 Cal. 302. 

Defamation— 

1. Defamation—Privilege — An accused 
person is privileged in respect of questions 
put in good faith for the purpose of de¬ 
fending himself ^Publication.'] The rule 
of English Law " that no action of libel or 
slander lies whether against Judge, Counsel, 
witnesses, or parties for words written or 
spoken in the ordinary course of any pro¬ 
ceeding before any Court, or tribunal, re¬ 
cognised by law” Will also apply to an 
accused person in respect of questions put 
by him in good faith for the purpose of 
defending himself. A party receiving a 
notice is entitled to reply to the notice and 
state his reasons, and such reply is privi¬ 
leged so long as it is confined to the matter 
in hand and is relevant, provided the reply 
is not published by the person making it. 
Where such reply is a mere acknowledg¬ 
ment that the party had made the im¬ 
putations complained of in the notice, relief 
can be claimed only in respect of the 
original imputations.— Pachaiperumal 

Chettiar V. Dasi Thamgam, I. L. R., 31 
Mad. 400- 

I A. Defamation—C/ iar^e — Publication 
-^Malice, omission to apologise n:> proof of 
---Penal Code (Act XLV. of i860), ss. 4gg 
and 500—Criminal Procedure Code (Act V, 
of l8g8)x s. 22i] Where an accused person 
was convicted of defamation under s. 500 
of the Penal Code, upon a charge which set 
out that the defamation was committed on 
or about the 12th day of April, and after¬ 
wards, by describing the complainant as a 
Briihial Bania : — f/eld, that the charge 
was not a proper charge, inasmuch as it 
did not set forth the particular occasions on 
which the defamation was said to have been 
committed, so as to give the accused 
person an opportunity of defending himself 
with reference to each act alleged to have 
been committed by him. Where the 
accused, who was the collecting punchait 
of his village, was alleged to have defamed 
the complainant by giving a chowkidari 
receipt to him, in which he was described 
by the designation of Briihial Bania : Held. 
that the delivery of such a receipt was not 
a publication such as would render the 
accused liable to punishment for defamation, 


Defamation {contd .)— 

nor could the omission of the accused to 
apologise to the complainant subsequently, 
for the use of the caste designation, be 
taken as indicating that he used it at the 
time with a malicious intention.— Bishwa- 
NATH Dass V. Keshab Gandmabanik, I. L. 
R., 30 Cal. 402. 

2. —Penal Code^(Act XLV, 

of i860), s. $00 — Criminal Procedure 
Code—(Act V. of iSgS), s. ig8—Person 
aggrieved—Defamation of subordinate of 
ficers of Municipality—Complaint by Presi^ 
dent—Maintainability.'] A newspaper pub¬ 
lished articles which, for the purposes of 
the point of law to be determined, were 
a-sumed to be defamatory. These related 
to the conduct of certain subordinate 
officers of the Madras Municipal Com¬ 
mission. A complaint was lodged by the 
President of the Commission in respect 
of the alleged defamation, it being contend¬ 
ed on behalf of the complainant that, inas¬ 
much as by the Madras Municipal Act the 
President is responsible for the efficient 
discharge of their duties by his subordinate 
officers, his conduct and administration had 
been impugned by the articles :—Held, 
that assuming for the purposes of the ques¬ 
tion under consideration that the state¬ 
ments complained of were defamatory of 
the subordinate officers of the Municipal 
Health Department, they were not de¬ 
famatory of the complainant; and that the 
complainant was not a " person aggrieved ” 
within the meaning of section igS of the 
Code of Criminal Procedure.^BsAUCHAMP 
V. Moore, I. L. R , 26 Mad. 43. 

3 - Def.amation— Code, s. $00— 
True statement that complainant hid been 
convicted of theft and sent to jail—Con- 
viction — Validity.] An accused, who was 
the trustee of a temple, was convicted of 
defamation, the alleged defamatory state¬ 
ment being that the complainant, who 
performed the worship in a temple, had 
been convicted and sent to jail for the 
theft of idols belonging to the temple. At 
the time when the statement was made, an 
appointment was in question in connection 
with the temple on revision, that 

the accused was justified in making the 
statement, either in the interest of the 
temple, or because the statement was no 
more than a publication of the result of 
proceedings in a Court of Justice.— 
Singaraju Nagabhushanam, I. L R., 26 
Mad. 464. 

4. Defamation — Pleader — Improper 
questions in cross-examination based on 
svrong inference from defective memory — 
Privilege—Good faith—Absence of express 
malice^Penal Code (Act XLV, of i860), ss. 

[Cr. Dig, -II.] 
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Defamation (co»tH.)- I Defamation (contd.)- I, 

52 „„d 400. Exception (q).-] A pleader 7. DuFAMATiON-The object of excep- 
acting upon his own recollection of the I tion 6 to s. 499 01 the Indian Penal Code 
evidence given by a witness two years be -1 (Act XLV. of iS6o) is, that the public 
fore, in another case in which he was a should be aided by comment in its judg- 
pleader but drawing a wrong inference | ment of the public performance submitted 
therefrom that the witness had been dis- to its judgment. Comment otherwise de- 
believed by a particular Court, and had famaiory is justified on this ground alone, 
admitted to having been so disbelieved, and The comment must, therefore, make it 
putting questions to him conveying such clear to the public that decision ia invited 
an imputation, after being warned that his only on such evidence as is supplied by 
impression was wrong, cannot, in the ab the public performance. It follows that 
sence of ac ual malice, be convicted of de- an imputation on an author made by a 
Carnation. A pleader, especially in the critic without reference, express or implied, 
mofussil, where instt unions are very c »m- to the work under criticism if in terms so 
monly inaccurate and misleading, is as general as to be capable of conveying an 
much justified in acting on his own re unfavourable impression of him apart from 
collection as on specific instructions, and what appears in his work, cannot be justi- 
the fact that he has drawn a wrong in- fied by the critic on the ground that h‘s 
ference docs not, in the absence of actual intention was to b.ase his imputation solely 
malice, deprive him of the protection of on the work reviewed, and that he had 

the ninth exception to section 499 of the in his mind passages therein supporting 

Penal Cod *. When a pleader is charged the imputati:n. The responsibility of the 
with defamation, in respect of words critic is to be gauged by the effect which 
spoken or written, whila performing hif his comment is calculated to produce, and 
duty as a pleader, the Court ought to not by what ho says was his intention. It 

presume good faith, and not hold iiim 1 is not enough that he should intend to 

criminally liable, unless there is satisfactory form his opinion On the work before him : 
evidence of actual malice and unless there he is also iiound in the words of the 
19 cogent proof that unfair advantage was 1 exceptions to express his opinion with 
taken of his postrion as a pleader for an due rare and caution, and to give the 
indirect purpose. In re Na^arki Trikaynjx, public no ground for supposing that he 
I. LvR-, 19 Horn. 340, and E»t{>cror v.yxs speaking of anything but the per- 
purihoH.xmJns Rati hlioJdas, (9 Bom L, R. formance submitted to its judgment —Em- 
1287) followed.— Upkndra Nath Bagcmi prror v. Ardool Wadood, 1 . L. R., 31 
V. Empruor I L. R. 36. Cal. 375. Bom. 293. 


5. DrFAMATIOM —No prosecution lies for, 
in respect of ansiocrs f^iven Ay n P'xrty to 
questions as^ed by Court."] It is contrary 
to public policy that a person bouod to 
state the truth in answer to questions 
put to him by a Court should be liable 
to b? prosernted for d; fa-nation in respect 
of answers so given, though untrue and 
not given in good f.iitli, Maujaya v. 
Sesha Sheiti, ( 1 . L. R., ii Mid 477). 
followed—I m tiik mattbr of " Ai-RAja 
Naidu'* 1 - L. R-, 30 Mad. 222. 

6. Dkfamation — IWun^iryAj- 

witness—Privilege of witness — Malice — 
False Evidence—Penal Code (Act XLV 
of iS^iO) s. 500—Evidence Act {/. of 1872) 
s. 132.] A witness, who being actuated 
by malicious motives makes a voluntary 
and irrelevant statement not elicited by 
any question put to him while under 
examina’ion to injure the reputation of 
another, commits an offence punishable 
under s. 500 of the Penal Code Moher 
Sheikh v. Queen^Empress (I. L, R. 21 
Cal. 392) followed. IVoelftin Bibi v 
^esarat Sheikh (I. L R., 27 Cal. 262^ 
discussed.— Haidar Ali v. Adru Mia, I. 
L. R., 32 Cal. 756 


8 Dpfamatio.s’— A witness, who being 
actuated by malicious motives m^kes a 
voluntary and irrelevant statement, not 
elicited by any question put to him while 
under examination, to injure the reputa¬ 
tion of another, commits an offence 
punishable under s 500 of the Penal 
Code. M.dier Sheikh v. Queen-Empress il. 
L. R., 21 C'l. 3Q2^ followed. Woolfun 
Bibi V. JesartU Sheikh (I. L. R., 27 Cal. 
262) discussed— Haidar Ali v. Apru 
Mia, I. L R., 32 Cal. 756. 

9. Dbfamation —Where an accused per- 
son was convie'ed of defamation under 
s. 500 of the Penal Code, upon a charge 
which set out that the defamation was 
committed on or about the 12th day of 
April, and afterwards, by describing the 
comolainant as a Brithial Bania held 
that the charge was not a proper charge, 
inasmuch as it did not set forth the 
particular occasions on which the defama¬ 
tion was said to have been committed, 
so as to give the accused person an 
opportunity of defending himself with 
reference to each act alleged to have 
been committed by him. Where the ac¬ 
cused, who was the collecting panehaii 
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of his vilhge, was alleged to have defamed 
the compUinan' by giving a chowkidari 
receipt to him, in which he was described 
by the designation of Brithial Bania, 
held that the delivery cf such a receipt 
was not a publication such as would 
render the accused liable to punishment 
for defamation, nor could the omission 
of the accused to apologise to the com¬ 
plainant subsequently for the use of the 
ciste designation be taken as indicating 
that he used it at tlie time with a 
malicious intention.— Bishwanath Dass 
V. Keshab Gandhabanik, I. L. R., 30 
Cal 402. 

10. Defamation— of action—^ 

Da7nagei for los% of reputation caused 
by defaming a wife—Suit for slander 
brought by a husband •whether maintlin-^ 
fib!e—Special dain'iges.'\ A instituted a 
suit against B for defamation. The words 
used alleged unchastity on the part of 
A's wife A alleged (a) special damage, 
(6) that the words were defamatory in 
themselves, {c) that he himself was de¬ 
famed and was therefore entitled to sue. 
ffeld that the words used defamed A 
as well as his wife and therefore A 
couli maintain an action. Held further 
that the words used by B were defamatory 
in themselves and did not amount to 
mere verbal abuse and that therefore A 
was entitled to d images without proving 
special damage. Girish Chunder Mitter 
V. Jatadhari Sadhukhan, (I, L. R., 26 
Cal. 633) distinguished. Ibiri Hosein v 
Haidar^ I. L. R., 12 Cal. 105, Trailakhva 
Nath Ghne w, Chandra Nath Dutt, I. L. 
R , 12 Cal. 424, Jogeswar Sarma v. 

Dinaram Sartni, 3 C. L J 140 and 
Paronthi v. Manna, 1 L R., 8 Mad 175 
referred to. Held also, that the cause of 
action having arisen in the mofussil the 
suit was not governed by the rule laid 
down in Bhooneytnmi Dassi v. Natobar 
Bisvsas, I. L. R., 28 Cal. 452 .—Sukkan 
Tbli V. Bipad Teli and another, I. L. 
R , 34 Cal. 48. 

11. Defamation —A newspaper publish¬ 
ed articles which, for the purposes of the 
point of law to be determined, were assum 
ed to be defamatory. These related to the 
conduct of certain subordinate officers of 
the Madras Municipal Commission. A 
complaint was lodged by the President of 
the Commission in respect of the alleged t 
defamation, it being contended on behalf of 
the complainant that, inasmuch as, by the * 
Madras^ Municipal Act, the President is 
responsible for the efficient discharge of 
their duties by his subordinate officers, 
nis conduct and administration had been 

impugned by the articles. HHi that, as- 


Defamation {contd)-- 

suming for the purpoies of the question 
under consideration that the statements 
comp’ained of were defamatory of the sub¬ 
ordinate officers of the Municipal Health 
Department, th y were not defamatory of 
the complainant: and that the complainant 
was not a " person aggrieved” within the 
meaning of s. 198 of the Code of Criminal 
Procedure.— Beauchamp v. Moore 1 . L. 
R , 26 Mad. 43 

12. Defamation —It is contrary to public 
policy that a person bound to state the 
truth in answer to questions put to him by 
a Court should be liable to be prosecuted 
for defamation in respect of answers so 
given, though untrue, and n at given in 
good faith. Manjaya v. Sesha Shetti (I. 
L. R., II Mad. 477) followed.— In the 
Matter of ” Alraja Naidu,” I L, R, 30 
Mad. 222. 

13. Defamation—I n an action to re¬ 
cover damages for libel if it is proved that 
what the defendant wrote was written ho7ia 
fide in answer to the attack made on him 
by the plaintifi, and for the sole purpose 
of defending him>elf from such an attack, 
then the occasion is privileged. O’Dono- 
ghue V. Hussey (Ir. R , 5 C. L. 124) referred 
to. But, if the statements made are false 
to the knowledge of the defendant, or if a 
portion of the statements is irrelevant and 
unconnected with the matter in dispute, 
then the privilege of the occasion is des¬ 
troyed, or rather there would then be evi- 
de ice of express malice to destroy the pri¬ 
vilege. Cl irk w. Molyjieux Q D 237) 
and Picton v. Jackman (4 C and P. 257) 
referred to. The pr.iper test in enquiring 
whether the nature of the words by them- 
s rives afford evidence of malice is to take 
the facts as they appeared to the defend¬ 
ant's mind at the time of publication, and 
to ask whether the words used are such as 
the defendant might have honestly and bona 
Ude, under the circumstances, employed: 
and the particular expressions used ought 
not to be too closely scrutinised, provided 
the intention of the defendant was good 
and he acted bona fide. Spill v Maule (L. 
R., 4 Exch 232), Woodward v. Lander (6 
C. and P. 548). and Laughton v. Biihop of 
So ior and Man (L R . 4 P. C. 495 ) referred 
to— Amrita Nath Mitter v. Abhoy 
Charan Ghosh, I. L. R., 32 Cal. 318. 

14. Defamation — Proof necessary in 
chiTge of defamation--—Penal Code (Act 
XLV. of 1S60), ss. 499 500.1 To constitute 
the offence of defamation as defined in s 
499 of the Penal Code, it is nat necessary 
that the evidence should show that the 
complainant has been injuriously affected 
by such alleged defamation The law re* 
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Defamation {contd.)-^ 

cjuires merely that there should be an intent 
that the person who makes or publishes 
any imputation should do so intending to 
harm, or knowing or having reason to be¬ 
lieve that such imputation will harm, the 
reputation of such person.— Gobinda Per- 
SHAD Pandbv V. Garth, I. L. R , 28 Cal. 

63- 

Defamation '-Penal Codi (Act XLV. 

of i860), s. 4QQ^Statement made by an ac- 
cased person in an application to a Court — 
Statement made in good faith for the protect 
tion of the interests of the person making it. 
In an appliralion for the transfer of a cri¬ 
minal case, the applicants alleged, with 
some apparent reason, that the case had 
been falsely got up against them by the 
complainant at the instigation of one Umrao 
Singh, in order to prejudice them in their 
defence in a civil suit which Umrao Singh 
had caused to be brought against them. 
Held (hat this statement did not amount to 
defamation—not because of the application 
of any principles of English law, for such 
principles did not apply to prosecutions for 
defamation under the Penal Code—but be¬ 
cause the statement fell within the ninth 
exception to s. 499 of the Penal Code. 
Queen-Empress v. Balkrishna Withal {\ L. 
R., 17 Bom 57311-^'* Hagarji Trikamji 
(I. L. R., 19 Bom. 34 t>). Queen v. Pursoram 
Doss (3 W. R 4^), Greene v. Dclanney (14 
W. R. 27), and Abdul Hakim v. Tej Chandra 
Mukerji (I. L. R., 3 All. 815), referred to.— 
IsuRi Prasad Singh v Umrao Singh. I. L. 
R., 22 All. 234. 


Defamation {,conid .)— 
cumstances and incompatible with tho- 
rouglily innocent intentions. It is not neces¬ 
sary that such impropriety of feeling 
should in all cases be established by evi¬ 
dence extrinsic to the comment which is 
the subject of the complaint. For whether 
fair comment is to be regarded as falling 
under a branch of the law of privilege or 
not, it cannot excuse an injury arising, not 
from the mere act of criticism, but from 
a state of mind »n the critic which is in 
itself unjustifiable and the excuse may be 
so forfeited either by reason of an evil 
intent in him, or by reason of mere reck¬ 
lessness in making an unwarrantable asser¬ 
tion. For then the comment would not be 
fair comment at all. Apart from extrinsic 
evidence of malice, protection must be 
withheld even from what purports to be 
criticism, if it states as a fact to be inferred 
from the book criticised, an imputation 
for which the book Itsvlf contains absolutely 
no foundation whatever. The right of.fair 
comment involves two essentials, first that 
the imputation should be comment on the 
work criticised, and second that it should 
be “ fair "—that is to say, that if it profes¬ 
ses (o be an inference drawn from the 
contents of that work, it must be an 
inference which it is possible to draw there¬ 
from. “Good faith ” requires not, indeed, 
logical infallibility but due care and 
attention. But how far erroneous actions 
or statements are to be imputed to want of 
due care and caution must, in each case, 
be considered with reference to the general 
circumstances and the capacity and intel- 


16 Defamation— Code (rUt XLV. I 

of i860), s. 4f)g expl. (i)—Criminal Vroce' : 
dure Code {Act V. of iSg'i), s 4 (a), Ch. XV. 
Pt. D, ss. igt, igs, igO, igS, tgg, and j./j— 
Defamation of vaife—Complaint by husband 
—Aggrieved party.'] Held by the Full 
Bench (Ranadb, J., dissenting) that under 
the provisions of the Criminal Procedure 
Code (Act V of 1898) a husband is entitled 
to be complainant where the alleged offence 
is defamation, imputing unchastity to his 
wife,— Chhotalal v. Nathabhai, I. L. R., 
25 Bom. 151. 

17. Defamation — Indian Penal Code 
(Act XLV. of i860), s. 4og, Exceptions 3, 6, 
g, s. 300, 5J— Comment^Right of fair 
comment—Comment should be suggested by 
and confined to the soork under review — 
Good faith, tests if—Malice, interpretation 
of the term.] The word “ malice " in the 
legal use of that term is not limited to 
hostility of feeling, but by virtue of its 
etymological origin, extends to any state of 
the mind which is wrong or faulty (whether 
evidenced in action by excess or defect), 
such as would be unjustifiable in the cir- 


ligence of the person whose conduct is in 
question. It is only to be expected that 
the honest conclusions (‘f a calm and 
philosophical mind may differ very laigely 
from the honest cor^clusions cf a person 
excited by sectarian zeal and untrained to 
habits of precise reasoning. At the same 
time it must be borne in mind that good 
faiih in the formation or expression of an 
opinion, can afford no protection to an 
imputation which does not purport to be 
based on that which is the legitimate subject 
of public comment. The object of excep¬ 
tion 6 to s. 499 of the Indian Penal Code 
(Act XLV. of 1660) is that the public 
should be aided by comment in its judg¬ 
ment of the public pcrfomance submitted to 
its judgment. Comment othtrwise defa» 
matory is justified on this ground alone. 
The comment must, therefore make it clear 
to the public that decision is invited only 
on such evidence as is supplied by the 
public performance. It follows that an 
imputation on an author made by a critic 
without reference, express or implied, to 
the work under criticism, if in terms so 
general as to be capable of conveying an 
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Defamation {contd.)-- 

unfavourable impression of him apart from 
what appears in his work, cannot be justi¬ 
fied by the critic on the ground that his 
intention was to base his imputation solely 
on the work reviewed, and that l)e had in 
his mind passages therein supporting the 
imputation. The responsibility ot the 
critic is to be gauged by the effect which 
his comment is calculated to produce, and 
not by what he says was his intention. It 
is not enough that he should intend to 
form his opinion on the work before him : 
he is also bound in the words of the ex¬ 
ceptions to express his opinion with due 
care and caution, and to give the public 
no ground for supposing that he is speaking 
of anything but the performance submitted 
to its judgment. — Emprror v. Abdool 
Wadood, I. L. R., 31 Bom. 293. 

18. Defamation — Hindu widow — 
Complaint by brother-^'' Person aggrieved " 
•^yurisdiction-^Criminal Procedure Code 
(Act V. 0/i8g8) s iqS.'] Where the alleged 
offence was defamation imputing unchastity 
to a Hiudu widow : Held, that her brother, 
with whom she was residing at the time, 
was a " person aggrieved " by such imputa 
tion within the terms of s 198 of the 
Criminal Procedure Code, and it was com¬ 
petent to the Court to take cognizance of 
the offence upon his complaint.— Thakur 
Das Sar v. Adhar Chandra Missri, 1 . L. 
R , 32 Cal. 425, 

19, Defamation — made by 

persons in the course of their evidence as 
witnesses in Court of Justice — Relevancy of 
statements to issue in case—Penal Code 
(Act XLV. of 1860J, s. 500.] Where certain 
statements alleged to be defamatory were 
made by certain persons in the course of 
their evidence as witnesses in a Court of 
Justice, and were relevant to the issue in 
the case under enquiry, held that such per¬ 
sons could not be prosecuted for defama¬ 
tion in respect of those statements.— Wool- 
fun Bibi V . Jbsarat Sheikh. I. L. R. 27 
Cal. 262. 

Demolition of Building— 

Demolition op Building — 
Municipal Act {Beng. Act III, of i8go) 
SI. 102 (/) (c), jp/, 44g—Sanction by 
District Building Surveyor of additions to 
contemplated building—Delegation of power 
by Chairman — Legality of sanction-^ 
Sanction of General Committee—Proceeding 
under s. 44g — Application thereunder to 
Magistrate, signed for the Chairman by the 
Secretary to the Corporation and the General 
Committee — Irregularity.'] An addition to 
a contemplated building sanctioned by a 
District Building Surveyor, to whom the 
power of sanction has been delegated by the 


Demolition of Building {coutd.)^ 

Chairman under s. 18 cf the Calcul'a 
Municipal Act, iSoq, is a duly authorized 
erection, and tht- sanction of the General 
Committee under s. 391 is not necessary. 
S. 391 applies only to alterations of, and 
additions to, existing buildings. Where 
the General Committee approved of the 
suggestion of the Building Sub-Committee 
that certain additions to a building were 
unauthorized, and that an application should 
be made to the Magistrate under s. 449 of 
the Act, and directed the Chairman to 
nr^ake it, whereupon an application was 
made, purporting to come from the Chair¬ 
man, but signed by the Secretary to the 
Corporation, who was aKo Secretary to the 
General Committee ;— Held, that the irregu¬ 
larity, if any, was cured by s. 102 (i) (c) of 
the Act.— Kissori Lal Jaini The Cor¬ 
poration OF Calcutta, I. L. R. 37 Cal. 

5B5- 

Disobeying Public Servant. 

Disobeying Public Servant —Criminal 
Procedure Code {Act V. of i8g8),s, 103 (/)— 
Party called upon to attend and witness a 
search.'] A person was called upon by an 
Abkari Inspector to attend a search held 
under s. 103 of the Code of Criminal Pro¬ 
cedure, and did so. He, however, refused 
to sign the search list when it was prepared. 
On a charge being preferred against him 
under s. 187 cf the Indian Penal Code of 
intentionally omitting to assist a public 
servant in the execution of his duty— 
that the accused was not guilty of an offence 
under s. 187. Assuming that a person called 
upon to attend and witness a search under 
s, 103 of the Code of Criminal Procedure, is 
under a legal obligation to attend the search 
and sign the search list, the ‘‘assistance” 
which a person is bound by the earlier part 
of s. 187 of the Penal Code, to render, 
is ejusdem generis with the various forms of 
assistance referred to in the latter part of 
the section. It must have some direct per¬ 
sonal relation to the execution of the duty 
by the public officer. The signing of the 
search list required by s. 103, isan indepen¬ 
dent duty which is imposed on the witness, 
whereas the word “assistance, as used in 
the Section, imolies that the party who 
assists is doing someth!ng whicn, in ordinary 
circumstances, the party assisted could do 
for himself.— In the M.atter of Ramaya 
N.mk.v I. L. R., 26 Mad 419- 

Disposal of Property— 

Disposal of Property —Criminal Pro¬ 
cedure Code, ss. 517. 523Sections not ap¬ 
plicable where there was no trial and no 
evidence recorded.] When a person charg¬ 
ed before the Magistrate with criminal breach 
of trust in respect of certain jewels, died be- 
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Disposal of Property ironfd.)^ 

fore {ri;^l ar>rl before any oviden''c was re¬ 
corded and iJie alleged owner of the j“\vels, 
which were recovered by (he Police from 
thepl.d^jes and sent to the Magistrate 
along with the charge sheet, applied to be 
put in possession of them under ss 517. 
523 of the Code of Criminal Procedure aiter 
enquiry as to their ownership; Hcl i that 
s. 517 of the Code of Criminal I^rocedure 
did not apply to the ca;e. Held, furthfr, 
that as there was no evidence or finding 
about ownership, s. 5^3 of the Code of 
Criminal Procedure did not apply, and that 
the Magistrate w.isnotbnind to hold an 
inquiry simply to determine the ownership 
of the jewels. — In THR Mattsr ok Kukpa.m- 
MAL, I. L. R,. 29 Mad. 375. 


Dispute concerning easement— 

DisI-UTR CONCRRNJNG RASK.MaNT —A’iV/i/ 
of passage 0/ suri>lus -.’ater lhrotif:h nn 'dl 
—Jurisdiction of Magistrate to direct an 
opening in the dl to b» made by a party 
and, on failure, by the Police—Ctiminal 
Procciure Code (Act V. of s /^y.] 

The Magistrate has jurisdiction, under 
s. 147 of the Criminal P.ocedure Code on 
being satisfied that a party has a right’ to 
have an opening in an « 7 . for the purpose 
of draining off the surplus water from his 

landi, and that he has exercised the right 

for <evoral yc.ars, and also on the fast 

occasion, when it was exercisable, to pass 

an order requiring the opposite parly to 
make the opening within a reasonable lime 
from Its da*o. ami on his failure to do so 
directing the Police to make the samel 
DovAal Koer v. Siva Pershad Pandit 12 
Ind. Cas. 615. Pasupati Nath Hose v Nando 
Lai Dose 5 C. W. N. 67. and LalH Chandra 
Ncogt V. Pariut Pershad Gupta 5 C. W. N. 
335 f">|o;vcd Ddmir P.,r,iw. k'hodadad 
khan {\ L. R.. 36.Cal. 923).distingui.hcd. 

In reLtndsay, I. I, R, 4 
foiiowed^-AAinicA Prasxd Singh v Gur 
Saimy Singh. I L. R., 39 Cal. 560 


Dispute concerning land — 

1. Disputk conckrning land—///I 
hood of breach of the peace^J urisdictior 
Magistrates -Criminal Procedure Code ( 

■ ^P^). ss. /07, /^5.] There is no com 
between s.,_ .07 and ,45 of the Crim 
Procedure Code. The fact that (here i 
dispute concerning land, likely to cau‘ 
breach of the peace, docs not deprive a I 
gistrate of jurisdiclion under s 107 of 
Criminal Procedure Code, where he is 
formed that any person is likely to comi 
a breach of the peace or disturb pul 
tranquility. Or to do any wrongful act t 
may probably occasion a breach of 

Whether, after proceeding under s. 107 


Dispute concerning land {cortid.)— 

the Criminal Proredure Code, it will be 
proper for a Magistrate to act under s 145 
of the Code, must depend on the circum¬ 
stances of each case as it arises, viz., 
whether likelihood of a breach of the peace 
continues or not. The competence of the 
Magistrate to proceed under s. 107 of the 
Code against persons not in possession must 
depend upon whether as against those per¬ 
sons the conditions specified in the section 
h.-ive been established — Emperor v. Abbas 
I L. R., 39 Cal 150. 

2 Dispute concerning i Tenant 
interested in the subject of dispute— 
Addition of the tenant to the proceedings to 
shoro that there is no dispute likely to cause 
a breach of the peace—Criminal Procedure 
Code [Ac! V. of jSg^). s. 145. cl. (5).] A 
person claiming to be interested In the sub¬ 
ject of dispute as a tenant, who was not 
required to attend as a party, should be 
heard under s. 145 (5). of the Criminal 
Procedure Code in order to show th.at no 
dispute likely to cause a breach of the peace 
exists. — Haran M a n d a l r. M o h 1 m 
Chandra Pra.manick, 1 L. R.. 37 Cal. 285. 

3. Dispute concerning Land — Joints 
owners Claim of exclusive possession to 
subject of dispute, by each partji — Jurisdic- 
I tion of Magis'rate — Criminal Procedure 

('ode(Act V.of iSqS) s. 14s) A dispute 
between two sets of joint-owners, each 
claiming exclusive possession of the land 
forming part of the joint os'ate, through 
their rc-pcclive tenants, is within the sc.ipe 
of s. 145 of the Criminal Prccclurc Code. 
An order declaring the exclusive posses¬ 
sion of a tenant of one party is not there¬ 
fore, without jurisdiction Makhan Lai Roy 
'i. Barada Kanla Rov, n C. W. N. 512. 
distinguished — Guru Das Kundu 
C H O W D H R Y V KrDAR NaTH KuNDU 

Chowdmry, I. L. R , 38 Cal. 889. 

4 Dispute concerning land — 
Jurisdiction of Magisiraic~~-!rregularities 
in procedure—Omission of personal and 
/<7C.7/ notices—Filing of written staiemenfs 

Ex pirte order—No opportunity given to 
a party of adducing evidence.] Where the 
Magistrate drew up a rrocc'rding under 
\ *‘^ 5 * of the Criminal Procedure Code in 
the presence of the representatives of the 
parties and fixed a day for the hearing of 
the case, but there was no personal .service 
of notices on the parties nor local publica¬ 
tion thereof and neither party filed written 
statements, and the Magistra‘e, after taking 
the evidence of one witness on behalf of the 
second party, declared them to be entitled 
to possession :— Held, that the proceedings 
were extremely irregular and had preju liced 
the first party, and that the irregularities 
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Dispute concerning land {contd.)^ I 

were so great as to amount to a want of 
jurisdiction, such as would justify the inter¬ 
ference of the High Court.— Ahmbd Chow- 
DHRY V. Parbati Charan Roy, I. L. R., 
35 Cal. 774 . 

5. DiSPUTS concerning Attach^ 

ment of subject of disfu'e — Order of Settle- 
ment Cou't in a proceeding betxaeen the I 
some parties and relating to the attached 
lands—Effect of such order—Release of 
attachment by Magislrale—Criminal Pro- 
cedure Code (Act V. ofiSgS) s. 146 — Bengal 
Survey Act (Beng. Act V. of 1875) s 4/.] 
An order of the Survey and Settlement 
Courts, under the Bengal Survey Act, 1875 
section 41, is a determination by a com¬ 
petent Court of the rights of the parties en¬ 
titled to possession of the land within the 
meaning of section 146 of the Criminal 
Procedure Code. Where the Magistrate 
attached certain lands under s 146 of the 
Code, and in a proceeding under section 
41 of the Bengal Survey Act, 1875, 
between the same parlies, the same lands 
were found to be in the possession of the 
petitioner i—Held, that the Magistrate was 
bound to follow such order and to release 
the lands from attachment.— Amulbb v. 
Sami Ahmeo I. L. R., 37 Cal. 381. 

6. Dispute concerning land — Wit¬ 
nesses—Failure of •mitnesses summoned to 
attend—Duty of Magistrate to summon or 
compel the attendance of xoiinesses at the 
instance of the parties’^Denial of justice- 
interference by High Court—Criminal Pro 
cedure (Act V. of i8g8), s, fdsZCd)*] Section 
145 of the Criminal Procedure Code does 
not render it obligatory on the Magistrate 
to summon witnesses at the instance of 
the parties, or to compel their attend ince 
after they have been summoned but failed 
to appear.. Tarapada Bisvjas v. Nurul 
Huq (I. L. R., 32 Cal. 1093), followed 
Where a Magistrate has acted in accordance 
with law, it would be necessary to show 
the High Court very clearly, in order to 
warrant its interference, that the procedure 
adopted, though right in law, has in fact 
amounted to an absolute denial of justice. 
Where it did not appear, what evidence the 
absent witnesses would be able to give 
regarding the question of actual possession, 
and there was nothing to show what efforts 
the party had made to procure their attend¬ 
ance, the High Court refused to interfere — 
Harendra Kumar Bose v. Girish 
Chandra Mitra, I. L. R., 38 Cal. 24. 

Disqualifying Interest— 

Disqualifying Interest— CWwfwa/ Pro¬ 
cedure Code (Act V. of l8gS), s.556—Police 
Act (y. of i86t)^ s. 2p — Trial by District 
Magistrate for breach of orders of a reserve 


Disqualifying Interest {contd.) — 

Inspcct-tr of Police-Magistrate r.ot '^'per¬ 
sonally inicrested."~\ Held that the Magis¬ 
trate of a district was not, on account of 
his being the head of the police of the dis¬ 
trict, debarred, by reason of s. 556 of the 
CriiTiinai Procedure Code (Act V. of 1898), 
from trying a person accused under s 29 of 
the Police Act, i 85 i, of a breach of the 
orders of a reserve Inspector of Police.— 
Quekn-Empress V. Nar.mn Singh, I, L. R , 
22 All 340. 

Disqualification of Magistrate— 

I. Disqualification of Magistrate — 
Criminal Procedure Code (Act of J8g8), 
ss. 144, 4S7 — Order to " abstain from a cer¬ 
tain act’' — Trial by Magistrate vsho made 
the order of persons alleged to have dis¬ 
obeyed it.'] On a petition being filed in the 
Court of a Sub-Divisional First-class 
Magistrate setting out that a breach of the 
peace was likely to arise from the simult¬ 
aneous use of a certain mosque by members 
of the Hanifi and Shafi sects, the Magis¬ 
trate passed an order addres«;ed to ten 
members, who were named, and several 
others of the Hanifi sect, and to three 
members, who were named, and several 
others of the Shafi sect. The order con- 
eluded as follows : “I do order hereby 
that the following order should be observed 
in regard to the entry of the said mosque 
by any of you or any other Mussalmans of 
the Hanifi and Shifi s^cts for a period of 
I two months from this d^te unless in the 
I meanwhile you establish your right in a 
Court of competent civil jurisdiction.” It 
set out five perio Is of half an hour each 
during which each sect, respectively, might 
enter the mosque on ordinary days, and 
two periods of one hour each in which 
I each sect might enter the mosque on other 
I days. Held that the order was within the 
powers conferred by s 144 of the Cri¬ 
minal Procedure Code Certain members 
of the Hanifi sect having entered the mos¬ 
que in disobedience to the order hereinbe¬ 
fore referred to, they were charged under s. 
188 of the Indian Penal Code with disobe¬ 
dience to an order by a public servant. 
The case was tried by the Magistrate who 
I had passed the order. Held, that the 
I Magistrate was not competent to try the 
I case, inasmuch as he had made the order 
under s. 144.— Queen-Empress v Abdulla 
Saheb, I. L. R , 24 Mad. 262. 

1 2. Disqualification of Magistrate— 

I Criminal Procedure Code (Act V. of iSgSJ^ 
I s. ggO—Disqualification of Magistrate to 
try a case ^Directing the prosecution of an 
accused—Subsequent trial by same Magis- 
I irate -^Legality of trial.] A Deputy 
I Tahsildar, made a report concerning A to 
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Disqualification of Alagistrate {ctd.)^ District Municipal Act (contd.)-^ 

the Tahsikbr woo. ifi turn, r-*rted the be under all circumstances, but merely 
matter to fSc (deputy iMapis-- i The as declaring what things may be corn- 
latter authorizid the Tahsiidar i-j pr s-cule prehended within the t.erm where the 
A. on such charges as might be capable of circumstances require that they should, 
being proved in a Criminal Court, and a The Queen v. The fusticesof Cambridgeshire 

prosecution was accordingly instituted. 7 Ad. & E. 480, Meux v. Jacobs L, R. 
The case was tried by the same Deputy 7 H. L. 481 and Mayor &c., of Portsmouth 
Magistrate, and on the objection being v. Smith 10 App. Cas. 364, followed.— 
raised that under s 556 of the Code of Cri- Emperor B. H. DbSouz.x, I, L. R , 35 
minal Procedure that Magistrate was dis- Bom. 412. ' 


qualified from trying the accused. Held 
that he was not disqualified. The act of 
the Deputy Magistrate was an authorization 
and not a direction that the accused should 
be prosecuted. Girish Chunder Ghost v. 
The Queen-Empress 1 . L. R., 20 Cal. 857. 
In the Matter of the Petdion of Ganeshi (I. 
L. R., 15 All. 192) and Queen-Empress v. 
Narain Singh (I. L. R. 22 All. 340). 
referred to.— Qukrn-Emprkss v. Ciirnchi 
Reddi, (. L. R., 23 All. 238. 

District Magistrate, Civil and Alili- 
tary Station, Bangalore — 
District Magistrate, Civil and Mili¬ 
tary St \Tion. B.vng.vlork— Porver of, to try 
European British subjects'] Proviso 4(0 
Notification 1688 I. A., Government of 
India dated 4th October 1898, does not 
deprive the Distiict Magistrate for the 
Civil and Military Station of Bangalore of 
jurisdiction to take cogni/ince of offences 
committed by European British subjects 
with thestation —The Public Prosecutor, 
Bangalore v. Privatr J Marcimnt Td 
Mad 346. 

District Alunicipal Act — 

I. DisiRicr Municu-ai. Act (Bo.m Act 
III. OK 3 {7), </j-^Notice o^‘nerv 

buildings^Recoustructing side .vn// of a 
house on its old foundation not necessarily 
neru building-^Building, interpretation of] 
The accused owned a house, one of the 
sidewalls of which had fallen down. He 
rebuilt it on its old foundation, without 
having previously obtained premission of 
the Municipality. He was thereupon 
charged, under s 96 of the Bombay 
District Municipil Act (Bom. Act III, of 
1901), for having erected a building with¬ 
out permis ion of the Municipality: Held, 
that the accused committed no offence 
under s. 96, for it could not be said 
as a matter of law that the material 
re-construction of a small wall must 
constitute the “erection of a building”' 

Emperor \ Kalekhan Sardarkhan %o\\\ ' 
236. distinguished. Per Cwriam—It is 
recognized in England to be a rule with 
regard to the effect of interpretation- 
clauses of a comprehensive nature that 
they are not to be tak n as strictly de- ‘ 
fining what the meaning of a word must i 


2. District Municipal Act (Bom. Act 
III. OF 1901). ss. gO^Munictpality‘^Per¬ 
mission of the Municipality^Building a 
syall which had fallen doxon^Absence of 
per mission — Material reconstructijn — 
Erecting a building.] The accused ap¬ 
plied to the Municipality on the i9ih 
April 1910 for leave to reconstruct a 
wall of his house which had fallen down. 
Under sub s. 4 of s. 96 of the Bombay 
Municipal Act (Bombay Act III. of 1901) 
the Municipality had one month within 
which to make known their decision j and 
on the 13th May they issued an order 
to the accused prohibiting him from 
making the reconstruction. In the mean¬ 
while, on the iith May, the accused re¬ 
constructed the wall. He was, therefore, 
prosecuted under s. 96 of the Act for 
having reconstructed the wall without the 
permission of the Municipality, but the 
Magistrate relying on the case of Queen- 
Empress V. Tippana, Ratanlal's Un. Cri. 
Cas., p. 402, acquitted him. On appeal 
Held reversing the order of acquittal, 
that the accused had erected a building 
within the meaning of s. 96 of the Bombay 
District Atunicipal Act, 1901. since the 
rebuilding of the whole wall which had 
fallen down was a material reconstruction 
or an erection of a building as defined 
in the explanation to the section. Queen- 
Empress v. Tippana, Ratanlal's Un. Cri. 
Cas., p. 402 is not an authority under 
ihe new Act.— Emperor v. Kalbkhan 
Sardarkhan, 35 Bom. 236. 

Disturbing Religious Assembly— 

I. Disturbing Religious Assembly — 
Indian Penal Code^iAct XLV, of 1S60) 
^ 53 - 2Q6—Wantofily gitdng Provoca¬ 
tion with intent to cause riot ^Reli^ous 
proceession on highw.ty-^Legaliiy^Chant- 
ing hymns by ordinary worshippers ] By a 
decree in a civil suit, the Tengafai sect 
in a certain district were declared entitled 
to hold certain offices connected with a 
temple, and as such office-holders it was 
their duty to recite certain hymns in pro- 
cessions. The rights of the Vadagalal 
5 ^cct as ordinary worshipp.'rs were not 
affected by the decree, but the Vadagalais 
were ordered not to interfere with the 
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Disturbing Religious Assembly {eid.) 

Tengalais in the recital of the hymns 
otherwise than as ordinary worshippers. 
Subsequently to this decree, a religious 
procession was being conducted along 
a public highway. The Tengalais walked 
in front, chanting the hymns. In the 
rear, at such a distance that the Tenealais 
were not likely to hear them, the Vada- 
galais followed, also chanting hymns. A 
complaint was in consequence laid by 
a member of the Tengalai sect, charging 
the Vadagalais (i) with wantonly giv* 
ing provocation with intent to cause riot 
and (a) with voluntarily disturbing an 
assembly lawfully engaged in religious 
worship:— Held, that neither offence had 
been committed. Per Davibs, J. (without 
deciding whether religious processions in 
public streets in India are " lawful ’ or 
not). The Vadagalais had not exceeded 
their rights as ordinary worshippers and ' 
had not intended to provoke a breach 
of the peace, and were consequently not 
guilty of an offence under s. 153. More¬ 
over, no “ disturbance” had been proved 
within the meaning of s 296. Per Sub- 
RAHMANiA Ayyar, J. —The object of s. 296 
of the Indian Penal Code presumably 
is to secure freedom from molestation 
when people meet for the performance 
of acts in a quiet spot vested for the 
time in the assembly exclusively; and 
not when they engage in worship in an 
unquiet place open to all the public as 
a thoroughfare. The user of a highway 
for religious worship is altogether wanting 
in lawfulness. There is no peculiar right 
known to the law as a right of pro¬ 
cession. Though the law accords to 
members of a procession no recognition 
in their collective capacity, yet the fact 
that a number of persons use a high¬ 
way together for some common pur¬ 
pose does not detract in any way from 
such use being lawful ; but as the cir¬ 
cumstances attending a procession may, 
in consequence of their being inconsistent 
with the paramount idea of passage, 
be of such a character as to render 
the user by the processionists otherwise 
than lawful and as carrying on worship 
on a highway is of that character, it 
cannot be affirmed that the Tengalais 
on the occasion in question constituted 
an assembly engaged in worship law¬ 
fully within the meaning of s. 296 of 
the Indian Penal Code. Per Bbnson, y.— 
The contention that the Tengalais were 
not “lawfully” engaged in religious 
worship because they were engaged in 
it on a highway, could not be accepted. 
There is nothing illegal, in India (where 
highways have from time immemorial 
been used for the passing of religious 
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processions), in a procession or assembly 
engaging in worship while passing along 
a highway If it were necessary to refer 
the origin of the use of highways for 
religious processions to a dedication of 
the highway to such use. such a dedi¬ 
cation could reasonably be presumed, 
history, literature and tradition showing 
that such processions have formed a 
feature of the national life fiom the 
earliest times, and it being unreason¬ 
able to suppose that a dedicator would 
make a reservation against religious pro¬ 
cessions, which would be wholly op¬ 
posed to the sentiment of the com¬ 
munity. A religiotis procession is en¬ 
titled to the special protection given 
i by the Penal Code to assemblies engaged 
i in religious worship. In the present case, 
however, no “disturbance” had been 
proved, and con'Cquently no offence had 
been committed. Per Bhashyam Ay- 
YANGAR, y. (at the first hearing the Chief 
Justice dissenting). — Inasmuch as the Va¬ 
dagalais had arted as ordinary worship¬ 
pers, which they were not prohibited 
from doing under the decree, the act 
complained of was not illegal within the 
meaning of ss T53 and 43 of the Indian 
Penal Code With regard to the charge 
under s. 296, the accused had not been 
shown, on the facts as found, to have 
voluntarily caused disturbance to an as¬ 
sembly lawfully engaged in the perfor¬ 
mance of religious worship. No assembly 
can be so ‘ lawfully engaged ” (within 
the meaning of that section), on a high¬ 
way, unless it be established or can be 
rea-onably presumed that the dedication 
of the high vay was subject to such user. 
User of a highway as a place of worship 
is not the legitimate user of it as a high¬ 
way. The conviction was wrong on this 
ground and on the ground that in fact 
no disturbance had been proved -VijiA- 
RAGHAVA Ch ARIAR V. EmPSROR, I. L. R., 

26 Mad. 554. 

Division of Crops— 

Division of Crops, Ororr for— 
‘Jurisdiction of Magistrate—Criminal Pro¬ 
cedure Code {Act V. of f8g8) s. 144—‘fr- 
revocable order^ An order for Division of 
crops between the tenants and a rival 

zemindar does not come within the pur¬ 
view of s. 144 of the Criminal Procedure 
Code; nor is a Magistrate empowered to 
make an order of an irrevocable nature 
under that section.— Umatal Fatima t». 

Nbmai Charan Banerjkr, I. L. R., 33 Cal. 
154 - 
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Dying Declaration— 

Dying Drci aration — Aiimissibilily of 
petition 0/ complaint and examiv.ati,.n o' 
complainant on oath as dytn^ declaration — 
Record and mode of proof of such statements 
—Evidence Act (t. of 1872), ss. 32. cl {ij, 
and Qt—Criminal Procedure Co ie (Act y. 

of 18^8)^ s. 200—Assault by several but 
fatal blow by some one of them—Liability of 
each accused—Penal Code {Act XLV'. of 
t86o), ss. 34 326.] A petition of com¬ 
plaint and the examination of the com¬ 
plainant on oath under s. 200 of the 
Criminal Procedure Code are admissible as 
dying declarations undt-r s 32. cl (1). 
of the Evidence Act and are not. as such, 
matters required by law t«> be reduced to 
the form of a document within s. 91 of the 
Evidence Act so as to exrlu'’e partdc evi 
dence of their terms The sfatemenis 
admissible in evidence, when m the 

absence of the accused, is the oral state- 
ment of the deceased, and not the record ot 
it ; and such oral statement must be proved 
by the person who recorder! it or heard it 
made Empress v. Samiruddin I. L. K 
8 Cal. 2' l. and Kin^-Emperor v Mathura 
Thakur, (6 C W. N. 72,. followed. Where 
several accused persons struck the deceased 
several blows, one of which only was fatal, 
and it was not f-.iuid who struck the fatal 
blow, it was held that, in the circumstances, 
it could not be said that tho^e who did not 
strike the fatal blow contemplated the 1 
likelihood of such a blow being stru, k by 
the others in pro.secution of the common 
object, and that they were all guilty under 
s. 326. and not under s 302. of the Penal 1 
Code.— Gouridas Namasudra v, Emi'krok. 
I. L. R., 36 Cal. 659. 


E. 

Embankment— 

I. EmdanKmknt — Embankment 

{Act U of i882) s. 76, els. (a\, (b)— ‘ Addi¬ 
tion to existing embankment f meaning of— 
Increasing height of embankment—Esien~ 
tiah of ojfence under $. 76 A) ] The words 
“existing embankment” in s. 76 b) of 
Bengal Act 11 . of i8Ha mean an embank 
ment existing at the time the addition is 
made. Ajodhya Nath Kotla v Raj Krista 
Bhar {\ L. R., 30 Cal. 481). followed. 
(loverdhan Sinha v. Queen.Empre.ss I. L. 
Rj, It Cal, S70. explained as ovirruled. 

The only offence constituted by cl. (hi as 

distinguished from cl. (a) of s 76 is the 
omission to obtain the sanction of the 
Collector to the addition to an existing em- 
bankment within a prohibited area iire- 
spective of the question whether such act is 
likely to interfere with, counteract, or 
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impede any public embankment and public 
water course. —Ramnath Pandit v. £m- 
PFROR, I L. R.. 38 Cal. 413. 

2. ~ Addition to Embank, 

ment — ‘ Shall add to —Bengal Embank. 

: ment Act (Bengal Act II. of 1882^, ss. 76, cl. 

1 t<*). 7 Pj i hr- words* shall add to any exist¬ 
ing embankments ’’ in s. 76 cl. (n) of Bengal 
Act il. of 1882 include an addition to the 
height of an embankment. Goverdhan 
Sinha v. The Queen- Empress, (I. L. R., tl 
Cal 570 .overiukd.— Ajodhya NathKoila 
f. Raj Kristo Bhar, I. L R., 30 Cal. 481. 

Emigration— 

Emigr.\tion— Unlawful recruitment-.^ 
Afsam Labour and Etnii;ration Act (VI of 
Ipoij s. 164—!.,< cus delicti—.y urisdiction 
or Crimin.il Court—Criminal Procedure 
Code (Act V ofjSQS)s 177.] A recruiter, 
wljo induces a person at Cawnpere to go to 
hiji, bill on 'he way t .krs him to a cooly 
depot at Arrah and Induces him to proceed 
toSylhit, in contr<vention of the As-am 
Labour and Emigration Act, commits no 
ofFenc • under s 104 of Act VI. of 1901 at 
Cawnpore, but only at Arrah, and a Magis- 
trare of the latter place has jurisdiction to 
try such offence.—K aiz Ali v. Empkkor. I, 
L, R., 37 C al. 27. 

Emigration Act (XXI. of 1883)— 

E.MIGRATION (Act XXI. of 1883),—ss. 6, 

107, !If — Magistrate — Magistrate, First 
ila\s. in s. ill, includes Presidencs' Magis. 

I trate—Agreement xvith Native of India to 
\ depart out of India by sea to work as an 

artisan- Agreement made without the per. 

mission of the Protector of Emigrants _ 

Liability of master for criminal acts done 
by servant on the master's behalf—Master 
liable for agreements entered into on his 

his servant in violation of s. ///_ 

Protector of Emit^rants has power to impose 
J reasonable terms before he can issue permit, 
siott applied for — Summons, issue of—Fresh 
summons issued on the same in ormatien — 
Irregularity in procedure—Criminal Pro. 
Cc'dure C"de {Act V. 0* iSgS), s. 337 ] The 
ttrm ■ Magistrate of the First Class” used 
ins III of the Indian Emigration Act, 
1883. mcan.s H Magistrate appointed to 
exercise the highest Magisterial powers 
ordinarily prescribed by the Criminal Pro¬ 
cedure Code within his jurisdiction and 
inclu.lc-r.i Presidency Magistrate. Where 
on an information a summons is issued to 
the arcused. and owing to its disclosing no 
offence, a fresh summons Is issued without 
any iresh or supplemental information, the 
error, omission or irregularity in the fresh 
summons, is not sufficient, under s 537 of 
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Emigration Act ^XXl. of 1883) ‘contd.) 

the Criminal Proctdure Code to upset thi- 
finding and sentence unless it has in fact 
occasioned “a failure of justice/ that is. 
unless it has unfairly affec’ed the accused s 
defence on the merits. Sub-s. (/• of s. i t j 
of the Indian Emigration Act hits at not 
merely entering into an agreement but also 
at any attempt to enter into it An at¬ 
tempt consists in some externa! act which 
shows that progress is made in the direc- 
tion of it or towards maturing and 
ing it. that is. something tangible and osten¬ 
sible of which the law can take hold, which 
can be alleged and proved. Where penal 
statute has been infringed by servants and 
criminal proceedings are taken against the 
master, although it lies upon the prosecutor 
to establish tne master's liability, yet the 
question whether he is liable turns neces¬ 
sarily upon what is the true construction to 
be placed upon the statute. The statute 
should be construed, not merely with refer 
ence to its language, but also its subject- 
matter and object. Sub-s. (/) of s. 111 of 
the Indian Emigration Act. 1883, does not 
break in upon the rule of law embodied in 
X\iQ qui per nliu-n facit per seipsum 

facere videtur. The word ■‘who-ver”in 
the clause means whoever either by himself 
or through his agent. In other words the 
Act leaves untouch-d the rij/ht of every 
person to enter into such agreements through 
an agent. It merely provides that such 
agreements shall not be entered into with¬ 
out the previous permission of the Local 
Government. The intention of the section 
is to hold the master liable lor his servant’s 
act, provided the act was done by the 
servant so as to bind the master according 
to the law of contract. The coupling of 
the word "conditions"’ w.th the word 
“ terms" in 3, 107 of the Act shows the in- 
tention of the Legislature to be that the 
officer authorized to grant the permission 
should have power to impose any reason¬ 
able terms and conditions he thinks proper 
as conditions precedent to the grant, whe¬ 
ther they relate to the terms ot the agree¬ 
ment Itself or being extraneous to it relate 
to the execution or other considerations 
which have to be taken into account in 
order to protect the interests of the Native 
of India departing out of it by sea. S. 29 
of the Indian Emigration Act, 1883, makes 
it compuhory that the execution of the 
agreement therein referred to should be in 
the presence of the Protector. In s 108 of 
the Act the power conferred on the Local 
Government, who have delegated their 
power to the Protector, is discretionary, 
and it is left to that Government to decide 
whether in any particular ca.se any agree¬ 
ment referred to in s. 107 shall be executed 
or not in its presence, that is, in the pre- 


Emigration Act XXI of 1883) {contd. 

se ce of the Protector acting as its delegat¬ 
ed authority. The two sections being thus 
distinguishable the language of one cannot 
be invok'd to aid the construction of the 
other, especially where the language of each 
is plain.— Empkror v. Jebvanjbb, I. L. R.. 
3 ( Bom 611. 

2. Emigration — {Act XXL of 1883) 
s. loy^Servant offending under the Act in 
the course of his m<ist€r's employment for 
his m ister's Oenejit ^ Master's liability—^ 
Artiean~—‘Engine driver on board a steamer.] 
If a servant having been appointed as an 
agent for a particular business by his 
master, enters into an agreement in connec¬ 
tion with ihat business every thing which 
he does within the scope of his employment 
for that purp -se will be binding upon the 
master and the master will be criminally 
liable for such act of the servant under the 
Indian Emigration Act (XXI. of 1883). In 
such a case the master’s express knowledge 
of or consent to the act is not necessary, 
because by the very fact of the appointment 
of the servant as an agCfit in such a 
business, the master’s knowledge of or con¬ 
sent to every act done by the servant or 
agent within the scope of his employment 
is implied by law. A pers m engaged to 
drive an engine on board a steamer is an 
artizan within the meaning of the term as 
used in s. 107 of the Indian Emigration 
Act 1883 — Emphror V Haj! Smaik 
Mahomed, I. L. R., 32 Bom. 10. 

Encroachment— 

I Encroachment — Projection^ 
" Fixture *'—Obstruction on public street^ 
Calcutta Municipal Act {Bengal Act III. of 
iSgg) ss. 3 sub-s. {37), 286, 336. 341.] A 
verandah attached to and projecting from 
a hjuse and supported on pillars sunk 
down into the soil between a street and a 
drain which runs between the street and the 
front of the house, is a *• fixture " and ‘ a 
projection, encroachment, or obstruction 
over or on a public street” within the 
meaning of s. 341 of the Calcutta Municipal 
Act.— Corporation of Calcutta v. 
Imadul Hue, I- L R., 34 Cal 844, 

a. Encroachment— Bengal Local Self- 
government Act {Bengal Act III. of 1885) 
s. 140 — Infringement of bye-law — Erection 
of fence on the slope and edge of a road with¬ 
out hnpeading the passage along it—^Continu¬ 
ing Offence - Daily Fine.] Where a bye¬ 
law passed by the District Board prohibited 
encroachment on any part of a road main¬ 
tained by it, or i's slopes or side-ditches, 
by the placing of fences thereon : Held, 
that the erection of a fence along the slope 
and the edge of such road, withont impead- 
ing the passage over it, is an infringement 
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of the bye-law ; though the Board has no 
proprietary right in the road, or in the 
land on which its slopes or side-ditches 
stand. A sentence of a daily fine in antici¬ 
pation, in the case of a continuing offence 
which may be committed after the dale of 
the proceeding in whicn it was passed, is 
illegal.— Nilmani Ghaiak v. Empkror, 
I. L. k,, 37 Cal. 671. 

Enhancement of Sentence— 

1. liNH.VNCIiMBNr OK SkNIHNCB— Crimi- 
nal Procedure Code, s. 423 — Ord, r direct¬ 
ing payments 0/ costs not an enhancement 
of sentence^Court Pees Act {VII of i 870 .)'\ 
An order under s. 31 ot the Court Fees Act 
directing the accused, on appeal against 
conviction, to pay the costs of thecomplain- 
ant is not an enhancement of the sentence. 
Madan Mandat v. Haran Ghose. (I. L. R,. 
20 Cal. 687J1 approved. Queen- Empress v. 
Tangavelu Chettv, ( 1 . L. R,, 32 Mad. 153), 
dissented from.—E mpkrok v. Karuppana 
P iLLAl, 1 . L. R., 29 Mad. Id8. 

2. Enhanckmknt of Sbntknck—C rimi- 

nal Procedure Code, S. 423 (/) (b) (3)—j/. 
teration oj sentence of imprisonment into 
fine — Revisional powers.'^ When theaggre- 
gate period of imprisonment which the ac¬ 
cused may have to undergo is to any extent 
diminished, the fact that a fine is imposed 
by the appellate Court would not in law be 
an enhancement of the sentence. In a case 
where such an alteration of the sentence has 
the effect of rendering it in the circum¬ 
stances of the case excessive or inappro¬ 
priate, the interference in revision by a 
superior Court may be called for A 
sentence of imprisonment for one month 
was altered by the Appellate Court to one 
for 5 days and a fine of Rs. 40 with impri¬ 
sonment in default for one week. Held that 
such alteration of sentence is not illegal._ 

Baktavatsalu Naidu V Kino-Empbror, 
16 M. L j. 560. 

3. EnHANCHMBNT of SbnTBNCK—C rimi- 
nal Procedure Code, s. 43S— Revision — Prac- 
tice—Sentence reduced by Sessions Judge.'] 
As a general rule of practice, the High Court 
will not entertain a reference from a Dis¬ 
trict Magistrate which has lor its object the 
enhancement of a sentence which has been 
reduced by the Sessions Judge. Queen-Ent’ 
press V. Shere Singh (I. L. K , 9 aM. 362); 

Queen-Empress v.cior Singh, (\. L. R., lo 
Ail, 146) and Queen Empress v. Jahandi, 
(I. L. R., 23 Cal. 249) referred to.—E m- 
PBROR V. Jumna Bai. 1 . L. R., a8 All. gi. 

Escape from Lawful Custody— 

Escapb from Lawful Custody—/V wa/ 
Code {Act XLV . of tSoo), ss. 224, 4// — 
Actual thief arrested by private person 
whilst in possession of stolen properties. 


Escape from Lawful Custody {contd.) 

41 i of the Indian Penal Code not applicable 
to the thief himself.] S. 411 of the Indian 
Penal Code does nut apply to the person 
who is the actual thief. Where, therefore, 
a person whose bullock had been stolen in 
nis absence traced it to the house of the 
thief, and there and then arrested him, and 
made him over to a chaukidar, from whose 
custody he escaped, it was held that this 
was not an escape from lawful custody with¬ 
in the meaning of s 224 of the Code. 
Setnble that if the owner of the bullock had 
bimself been entitled to make the arrest, the 
subsequent custody of the prisoner by the 
chaukidar would have been a lawful custody. 
Queen Empress v. Potadu(\. L. R., 11 Mad. 
480) referred to — King-Empbror v, Johri, 

1 . L. R., 33 All. 266. 

See Arrbst. 

European British Subject— 

i Eukopban British Subject —Criminal 
Procedure Code {Act V. of iSgS) s. 45/ 
(/)—Right of European British Subject 
to be tried by a Jury—Such right claim¬ 
able at tiny time before accused has entered 
upon his defence notTgithstanding previous 
waiver.] One Sullivan was sent for trial 
to the District Magistrate of Meerut, the 
offence alleged against him being one 
under s. 354 of the Indian Penal Code 
i.e., Warrant-case. At the outset of the 
proceedings the accused was asked whe¬ 
ther he wished to be tried by a Jury, 
and replied in the negative. A charge 
was framed against the accused, and at 
his request certain witnesses who had 
been examined for the prosecution were 
ordered to be recalled for cross-examina¬ 
tion. After the charge was framed, but 
before the accused had entered upon his 
defence, an application for a Jury was 
presented on behalf of the accused. The 
Magistrate disallowed this application. 
Held, that the fact that the accused, 
before the trial had begun, had stated 
that he did not wish for a Jury, did 
not prevent him from afterwards claiming 
a Jury within the time allowed by s. 451 
(ij of the Code of Criminal Procedure, 
and that the Magistrate was wrong io 
disallowing the application.— Empbror v, 
C. J. Sullivan, 1 L. R., 34 All. 511. 

2. European British Subject-C ri- 

minal Proceeding against'-^Competency of 
native mofussil Magistrate to hold an 
inquiry against a European British snbjeci 
under s. toy of the Criminal Procedure 
Code (Act V, oj i8gS)—Appiicabdify of 
s. 443 Code to such The 

provisions of s. 443 of the Criminal Pro¬ 
cedure Code apply to an inquiry held 
' under s. 107 thereof. The party against 
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whom such an inqairy is instituted is 
in the position of an accused. Queen- 
Empress V. Mutasaddi I. L. R , 2 i 

All, 107, Queen Empress v. Mona Puna, 

(. L. R., 16 Bom. 661 and Jhoja Singh v. 
Queen-Empress, (I. L. R., 23 Cal. 493 ) 
red to.—H opcropt v. Empbror, I. L. R., 36 
Cal, 163. 

Evidence— 

I. Evidencb— O' bad character 
—“Belonging to a gang of persons associat¬ 
ed for the purpose of habitually committing 
theft—Penal Code (Act KLV, of 1B60), s. 
401—-Evidence Act ( 1 . of lSj2), ss. 14, 54, 
as amended by Act III. of i8qi.] The 
character of the accused not bein^ a fact in 
issue in the offence of belonging to a gang 
of persons associated for the purpose of 
habitually committing theft, punishable 
under s. 401 of the Penal Code, evidence of 
bad character or reputation of the accused j 
is inadmissible for the purpose of proving ; 
the commission of that offence. Where it 
was proved that certain persons were found | 
together at some distance from their houses, j 
that they were all intimately connected with . 
one another, and were in the habit of visit¬ 
ing melas together, that one of them was 
arrested in the act of picking a pocket and 
that when they were arrested many of them 
gave false names and fdlse addresses : Held 
they could not be convicted under s. 401 of 
the Penal Code, there being no proof that 
they belonged to a gang of persons associat¬ 
ed for the purpose of habitually committing 
theft.— Mankura Pasi v. Qubbn-Emprhss, 

I. L. R., 27 Cal. 139. 

2. Evidbncb—— Compromise — 
Criminal proceedings—Value of such deed — 
Admissibility in evidence of such document 
in a later case.j An unregistered com¬ 
promise petition, which was the root of the 
plaintiff’s claim to an increased rent and 
was filed in previous criminal proceeaings. 
was not incorporated in the order in such 
proceedings. Held, it was not admissible 
in evidence in a later civil suit. Pranal 
Anni V. Lakhsmi Anni, 1 . L- R., 22 Mad. 
508; L. R. 26 I. A lOi ; ICali Charan 
Ghosal V. Ram Chandra Mandal, I. L. R., 
30 Cal. 783 and Birbhadra Rath v. 
Kalpataru Panda, (I. C. L. J. 388), referred 
to.— Biraj Mohinbb Dassbb r. Kbdar 
Nath Karmakar, I. L. R., 35 Cal. loio. 

3. Evidence —Depositions — Admissibility 
—Presumption—Indian Merchant Shipping 
Act (V, of 1883)—Preliminary enquiry — 
Statements not challenged.'] In the course 
of a preliminary enquiry, held under the 
Indian Merchant Shipping Act of 1883, 
to investigate into a collision, the defen¬ 
dant Company being represented by their 
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attorney, certain officers of the defendant 
Company made certain statements on oath. 
Held, that the failure of the attorney of^the 
, defendaf>t Company to challenge the 
' accuracy of these statements afforded a 
I strong presumption that the imputations 
against the defendant Company therein 
contained were correct, and on this ground 
among others, the statements were ad¬ 
missible in evidence. Simpson v. Robinson, 

12 Q. B 511, A* V. Coyle, 7 Cox C. C. 7^* 
Morgan v. Evans, 3 Cl Fin. 159 - hreeman 
w.Cox, L. K. 8 t^h. D. 14 «. Hampden w. 
Wallis, L. F<. 27 Ch. D. 251, and Sookram 
Misscr V. Crowdy. 19 W. R. 283, referred 
to ^Asiatic Stb.\m Navigation Company 
V- Bengal Coal Company, I. L. R., 35 Cal. 

731 - 

4. Evidence— Criminal Procedure Code 
(Act V.of\8<^y,s. 362—Recording of evi¬ 
dence by a Presidency Magistrate] A 
Presidency Magistrate is bound to record 
evidence only in cases coming under s. 30® 
of the Criminal Procedure Code. He is 
not bound to record evidence in any sum¬ 
mons oases or warrant cases, or cases in 
which enquiries have to be made as in 
summons cases, or warrant cases except 
svhere he may impose a fine exceeding two 
hundred rupees or imprisonment for a term 
exceeding six months. It is however desir¬ 
able that he should keep some record of 
the statements made by witnesses or that 
his judgment should indicate what those 
statements are, so that the High Court as 
a Court of revision may judge of the pro¬ 
priety or legality of the order passed by 
him. Scheim v. Queen-Empress (I. L. R.| 
16 Cal. 1 99), referred to. —Shaik Babu v. 
Emperor, 1 L. R., 33 Cal. 1036. 

5. Evidbncb—Irregularity in taking 
undbr s. 360. Criminal Procedure Code 
(Act V. of 1898)— Perjury — Prosecution of 
witness f>r, on deposition irregularly taken 
—Effect of irregularity. \ ^Vhere a deposi¬ 
tion has been read over to a witness in 
Court and has been admitted by him to be 
correct in the presence of the Judge, the 
fact that another witness was being ex¬ 
amined at the time is no defence to a pro¬ 
secution of the deponent for giving false 
evidence in the deposition so read over. 
Kamatchinathan Chetty v. Emperor, (I. 
L. K., 28 Mad. 308; commented on. 

Though a depo>ition so recorded might 
invalidate the conviction of the accused in 
the case in which the deposition was so re¬ 
corded, the deponent having admitted its 
correctness may be properly convicted of 
perjury thereon. Singiri Eradu v. Em¬ 
press, Crl. R. C. No. 453 *^94 (uQ- 

reported), (U Weir’s Crl. Rul., 435 )i 
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Evidence {contd.) — 

tin^oislied —BookA v. Empbkor, K L. R., 
34 Mad. 141. 

6 . Evidrncb — Evidence in Criminal 
CJSr—( riminal Proredtir>> Code (Art ^ of 
/rfpS';, 5S. tOl, 164, 2S8, 307 — Imf>ro(iriety 
ot taking doivn stattments of persons ini. 
mediately before their arrest—Impropriety 
of recording statements of ^iih 

a lien to fix them to those statements — Con¬ 
fession retracted — Evidence of witnesses 
retracted —Corroboration —Deposition before 
comrni'.tirxg Magistrate read under s 288, 
Criminal Protedure Code.'\ Where there 
is evid<;nre in the hands of a police officer 
upon which he is bound to arrest a person, 
ii is improper for him to obtain a statement 
from that per^on prolessedly under s l6i 
of the Criminal Procedure Code (Act V. of 
1898). and reduce it to writing ; and by 
virtue of s. 25 of the Evidence Act su?h 
statement is inadmissible in evidence. 
It is also improper for a police officer to 
send a person practically under custody, 
who is in the position of a witness, to have 
his statement recorded by a Magistrate 
under s. 164 of the Criminal Procedure 
Code (Act V. of 189S), with the view of 
fixing him to that statement at the time 
when judicial proceedings are subsequently 
taken. The voluntary character of such a 
stateme nt cannot but be doubted, and when 
retracted in the Court of Session, the Judge 
should not bring the statement on to the 
record under s. 288 of the Criminal Proce¬ 
dure Code (Act V. of 1898) without making 
proper inquiry. It is not safe to convict an 
accused person on his retracted confession 
standing by itself uncorroborated, or on the 
statements of witnesses brought in under 
s 288 of the Criminal Procedure Code 
without independent corroborating testi- 
moriy ; nor ran these two be joined together 
and held as mutually coroborating each 
other so as to justify a conviction based on 
them. Queen w Amanulla (12 1 C L. R 
Ap. IS; 21 W. R. Cr 49). Queen-E mpress 
V. Pangi ( 1 . L. R., 10 Mad. 295), and 

Queen-Empress v. Bharmappa (I. L, R., I2 
Mad. 123., referred to and approved of.— 
Qukbn Emprhss V Jadub Das, I. L. R., 27 
Cal. 295. 

Evidence Act il. of 1872)— 

I Kvidrnck Act (I, of 1872) ss 14. 15 
•^Act XLV. of i860 (Indian Penal Code), 
s. 4 ^ 5 — Cheating—Exddence to show instan¬ 
ces of cheating other than those charged in¬ 
admissible ] A person employed as a clerk 
in charge of the renewal of licences for hand¬ 
carts received Rs 2 fi*>r each such renewal, 
whereas he ought to have taken Rs 1-14 
He was charged with cheating, and evidence 
was produced showing that he had taken 2 


Evidence Act ( 1 . of 1872) (contd .)— 

annas in excess from persons other than 
those named in the charge. Held that such 
evidence was inadmissible either under 
s 14, or under s. 15 of th*? Evidence Act. 
Emperor v. Dehendra Prosad, (I. L. R . 36 
Cal. 573) disringuished. Empress v. M. J. 
Vyapoory Moodrliar, (I. L. R , 6 Cal. 655*) 

reieired to —Empbror v. Abdul Wahid 
Khan, I. L. R , 34 All. 93. 

2. Evidbncr Act (I. of 1872), s. at, 

157 —Criminij/ Procedure Code (Act V. of 
i8g8\ s. 162 2S8—Evidence—Admissibility 
of evidence—Statements made by witness 
to Police and Panch—Statements made by 
’ the witness as accused before Committing 
Magistrate—IViiness deposing to different 
story before Sessions Court—Corroboration 
of the deposition bef >re the Committing 
Magistrate by statements made before the 
Police and the Panch—Investigating Police 
Officer—Deposition of, as to statements 
made by witnesses to him—Examinationdn- 
chief — Practice and procedure^] During 
the trial of an accused person, the Sessions 
Judge admitted into evidence and used 
against the accused the following state¬ 
ments: (I) statements made by a witness 
to the Police implicating the accused, (2) 
the same witness’s statement to the Panch, 
(3) and his st.itement as an .accused person 
made before a Magistrate and (41 statements 
1 made by the co<-accused to the Police. The 
witness, when he was examined before the 
Committing Magistrate, gave a consistent 
story; but he deposed to quite a different 
version when he was examined in the 
Sessions Court. The learned Judge dis¬ 
believed the changed story, a^'d he used the 
witness’s statements to the Police and his 
statements as an accused person and his 
statements to the Panch. by way of corrobo¬ 
ration of what the witness had stated to 
the Committing Magistrate. The accused 
was convicted and sentenced. On appeal ; 
— Held, (1) that it was an error to admit 
statements Nos. 1 and 2 for the purpose of 
corroborating statements No 3, for only the 
statements of witnesses made to the trying 
Court can be corroborated in the manner 
contemplated by s 157 of the Indian Evi¬ 
dence Act, 1872. Previous statements might 
be used to corroborate or contradict state¬ 
ments made at the trial; not to corroborate 
statements made prior to the trial. (3) That 
statements No. 2 were altogether inadmis¬ 
sible as evidence of the accused's guilt, for 
they could at most be regarded as admissions 
by the co accused which could possibly be 
used against himself, but could not be 
proved and used against the accused. The 
Investigating Police Officer ought not to 
be allowed to depose in examination-in chief 
to what the witnesses stated to him, it 
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Evidence Act ( 1 . of 1872) {contd.)— 

opens up an undesirably wide field for 
cross-examination and leads to the atten¬ 
tion of the Court being diverted and dis¬ 
tracted from tbe true issues Moreover it 
is contrary to the plain intention of s. 162 
of the Code of Criminal Procedure, which 
is that such statements should be used, if at 
all, on behalf of and not against the person 
under trial.— Emperor v. Akb\r Badoo, 
I. L R., 31 Bom. 599. 


Evidence Act (I of 1872) (contd .)— 

4. Evidence Act ( 1 . of 1872) ss. 25 

I 4, ILIUSTRATION (6j, I33 AND 157— 

Accomplice, corroboration of—Material 
particulars what are—AdmiisibiltLy of 
previous statements of accomplice to In' 
specior of Police—S. 157, "authority 
legally competent to investigate the fact/' 
meaning of — Competency 0/ officer of Cri¬ 
minal Investigation^ Department Cri¬ 
minal Procedure Code (^Act V. of 18^8)^ 
162, 154, 15s, 157 and 551—Act XIV, 


3 Evidence Act (I. of 1872’, ss. 24. 
167— Criminal Procedure Code (Act V. of 
s 162—Bombay City Police Act {IV. 
of tg02), s 63—Amended Letters f'atent, 
1865, cl. 26—Statement made by a wit¬ 
ness to and taken down in writing by 
a Police officer—Admissibility in evidence 
’—Confession of accused, admissibility of.~\ 
One P., an entry clerk in the General 
Post Office, Bombay, was charged with 
having committed theft in respect of a 
registered letter S , a friend of the ac¬ 
cused. had m^de a statement to a Police 
officer which the latter had taken down 
in writing. At the trial S. denied having 
made the statement whereupon the Presid¬ 
ing Judge admitted the statement in 
evidence both to discredit S. and also 
as evidence against P. in that it con¬ 
tained statements made to the Police 
corroborating confessions made by P. 
These confessions were also used in 
evidence against P. On the application 
by P.’s Counsel the Advocate General 
certiBed under cl. 26 of the Amended 
Letters Patent that the said document 
was wrongly admitted. On a review of the 
Full Bench.— Held, having regard to s. 162 
of the Criminal Procedure Code ( \ct V. 
of 1898), the said document ought not 
to have been admitted or used in evi¬ 
dence against the accused. The further 
question was raised by Counsel for the 
accused whether the confessions of the 
accused were irrelevant under s. 24 of 
the Indian Evidence Act ( 1 . of 1872'. 
Held, the confessions were rightly ad¬ 
mitted in evidence. Per Batty, J. :—It 
is not sufficient to render a confession 
irrelevant under s. 24 that there may 
have been added to it a statement which 
has been improperly induced by threat 
or promise. In order to make a con¬ 
fession irrelevant it must be shown that 
the confession itself was improperly 
induced. Per Davar, f -In the absence 
of the point being reserved or certified 
by the Advocate General the Full Bench 
has no right to sit in appeal on the 
decision that the confession was legally 
admissible in evidence.— Emperor v. 
Narayan Raghunath Patki, I. L R., 32 
Bom. 111, 


ss 

of 1908—Letters Parent, els. 2 $ and 2d] 
On a preliminary objection raised by the 
Crown with reference to the jurisdiction 
o the Court:— Held that the Letters 
Patent, s. 26 authorises the grant of a 
certificate by Ihe Advocate General in a 
case tried b> a Special Bench appointed 
under the Indian Criminal Law Amend* 
ment Act {XIV. tf 1908). The followting 
five points of law were raised in the 
certificate of the Advocate General in 
this Letters Patent Appeal, vie.x —(1) 
Does the evidence of an accomplice require 
corrobora-ion in material particulars be¬ 
fore it can be acted upon ; is it open 
to the Court to convict upon the uncor¬ 
roborated testimony of an accomplice if 
the Court is satisfied that the evidence 
is true; and does not the Indian Evidence 
Act (I. of 1872), s. 133, read with s. 114, 
illustration {6). merely intend to lay down 
that a conviction upon the uncorroborated 
testimony (fan accomplice is not illegal 
where the presumption of untrustworthiness 
attaching to the evidence of an accom¬ 
plice is rebutted by special circumstances ? 
(2) Can the previous statements of an 
accomplice legally amount to corrobora¬ 
tion of the evidence given by him at the 
triil? (3) Is an Inspector of the Criminal 
Investigation Department an authority 
legally competent to investigate the fact 
within the meaning of s 157, Indian Evi¬ 
dence Act (I of 1872) P (4) Is a statement 
of a confessional nature made by a wit¬ 
ness to a police officer a confession of 
an accused person within the purview of 
s. 25, Indian Evidence Act? (5) While 
statements made by a person to a police 
officer in the course of an investigation 
and taken down in writing may not (by 
reason of s. 162 Criminal Procedure Code) 
be proved by the p oduction of the writing, 
may such statements be proved by oral 
evidence? On the first point, Held (by 
Benson, Wallis and Miller, JJ.) that 
the evidence of an accomplice need rot 
be CO roborated in material particulars 
before it can be acted upon and that it is 
open to the Court to convict upr>n the uncor¬ 
roborated testimony of an accomplice if the 
Court is satisfied that the evidence is true. 
Per Benson, J.—In my opinion there is 
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Evidence Act (I. of 1872) {contd )— 
nothing in the illustration ( 6 ) to s. 114 
which overrides or renders nugatory the 
plain and explicit declaration contained in 
s- >33 t>r which requires us to hold that the 
evidence of an accomplice must always and 
in all circumstances be regarded as un¬ 
worthy of credit unless it is corrobonted In 
material particulars or which requires us to 
hold that it is not open to the Court to act 
on such evidence even when the Court be¬ 
lieves it to be perfectly true. Per Wallis, 

J ~S. 114 of the Indian Evidence Act 

authorises the Court to make certain pre¬ 
sumptions of fact. Nine well-known max¬ 
ims are there given as illustrations of the 
section, the second of which is " the C ourt 
may presume that an accomplice is un¬ 
worthy of credit unless he Is corroborated 
in material particulars.” They are all pro-' 
sumptions which may naturally arise but 
the legislature by the use of the word 
•■may”' instead of shall" both in the 
body of the section and in the illustrations | 
shows that the Court is not compelled to 
raise them but is to consider whether in all 
the circumst-inces i-f the particular case 
they should be raised. Per Abdur Rahim, 

J, _It is well-established law that except in 

circumstances of an especial nature it is 
the duty of the Court to raise the presump 
tion that accomplic« s’ evidence is unworthy 
of credit as against the accused persons 
unless it is corroborated in material parti- 
culars and the failure of the Judge to direct 
the jury to that effect is an error in law. 
It will none the less be an error in law it 
the trial was held without a jury and the 
Judge or the Magistrate misdirected himst If 
on this point and treated an accomplice’s 
evidence like that of any other witness. 
To my mind it is quite clear from the 
nature of the cases cited in the illustrations 
that, except in the special circumstances, 
examples of which are attache 1 to the sec¬ 
tion, the legislature requires that the Court 
should make the natural presumptions re 
ferred to in the section. No doubt there 
are cases and cases and while in doubtful 
cases the position contended tor on behalf 
of the Crown may well be sound there is 
nothing at least in the Indian Evidence Act 
or in reason that in other cases in which 
there could be no two opinions that ihe 
presumption that an accomplice is unworthy 
of credit unless corroborated applies in full 
force not being either negatived or rebutted 
an omission to raise the obvious presump 
tion should not be treated as an error in 
law. On the other hand the illustrations 
to s. i J4 furnish an indication to the con¬ 
trary. There is no foundation whatever for 
the suggestion that these provisions are in 
any respect different from that is laid down 
in the rulings of the Indian Courts on the 


Evidence Act ( 1 . of 1872) {contd,)— 
subject, either since the passing of the 
Indian Evidence Act or before it or of the 
English Courts. Per SuNDARA Ayyar, J.— 
Having regard to the condition of the case 
law in England it would be safe to proceed 
to determine the law in this country by a 
consideration miinly, if not solely, of the 
provisions of the Indian Evidence Act. 
Judges are entitled to lay down a rule that 
although the legislature has given the 
Court «he discretion to make a particular 
presumption tr not according to the circum¬ 
stances, the proper course for the Courts to 
follow is to make the presumption unless 
there be special occasion for not doing so. 
This does not deprive the Court of the 
riyht given by the legislature to exercise its 
discretion. There may no doubt be cir¬ 
cumstances in any particular case which 
would justify the Court in not making the 
presumption [in illustration (6)J. But 1 
think it would be reasonable to hold that 
there must be some good reason given for 
not m.iking ihe presumption in such a case. 

1 entirely agree with the statement of the 
taw by EncH, v . j.. in Queen-Empress v. 
Oohardhan, where after he points out that a 
jury bring bound to convict on the uncorro¬ 
borated evidence i f an approver if they 
brlieve it a Judge cannot direct them to 
acquit the accused in the absence of 
corroborative t vidmee, ho says ; " A Judge 
would advise a Jur\ that it would be unsafe 
to act upon, in othf-r words to believe, the 
uncorroborated evidence of an accomplice 
as he would advise a jury not to act upon 
the evidence of any other witness whose 
evidence might from any cause be op< n to 
suspicion. But in either case he would 
have to tell the jury that if they believed 
the evidence they might legally convict 
the prisoner."—With this addition that it 
is the duty of the Judge to draw the atten¬ 
tion o( the jury to any circumstance either 
in favour of or against tbe credibility of 
tl>c accomplice. On the second pointy Held 
(By Bknson, Wallis and Millkr, JJ.) 
that the previous statements of an accom¬ 
plice can legally amount to corroboration 
of the evidence given by him at the trial. 
Per Bhnson, J.—I do not think there is 
anything in the Indian Evidence Act to 
exclude the evidence of accomplices from 
the plain and express rule in section 157, 
nor can it be suggested that “corroborate” 
is used in section 15710 a different sense 
from that in which it is used in illustration 
(ft) to section 114. The former statement 
of an accomplice is, therefore legally 
admissible to corroborate his testimony at 
the trial but the weight to be attached to 
it, or, in other words, how far it does 
really corroborate the evidence given at 
the trial must vary with the facts of each 
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case. No hard-and-fast rule, capable of 
mechanical application, can be laiJ down. 
In the great majority of cases it would, no 
doubt, be found to be merely the repetition 
of tainted evidence affording no ground 
for believing it to be true, and, therefore, 
adding nothing whatever to its value. On 
the other hand, if thire was evidence or 
even a suggestion put forward by the 1 
defence that the evidence given by the 
witness at the trial was the result of recent 
influences brougnt to bear upon him, it 
would be most important to be able to 
prove that the witness had made statements 
to the sanr.e effect as his evidence at the 
trial long before the influences relied on 
by the defence had been brought to bear 
upon him. If it is necessary in this case 
to determine whether the phrase “ matejiil 
particulars” in illustration (6) to secti ;n 
114 is to be regarded, as in some sense, 
a technical expression implying corrobor¬ 
ation by independent or untained evidence, 

1 am unable to go so far and to siy that 
as a matter of hw the previous statement 
cf an accomplice can ntvei amount to 
corroboration in material particulars. If 
there are some circumstances in which a 
prior statement may amount to sufficient 
corroboration we cannot say as a matter of 
law that a prior statement can never be 
corroboration in material particulars though 
no djubt in the great majority of cases it 
will be found that the prior statements do 
no add anything to the credibility of the 
evidence given at the trial .... Ho w 
far a prior statement does corroborate 
evidence given at the trial is a matter 
to be determined by the jury or where 
there is no jurybylhejadge. Per Wallis, 
^.—Previous statements admissible as cor¬ 
roboration under s. 157 of the Indian 
Evidence Act may or may not amount to 
sufficient corroboration and whether they 
will be so or not depends on the facts and 
circumstances of the particular case. Taken 
by itself the previous statement may of 
course be as tainted and untrustworthy as 
the evidence in the box and not supply 
any real corroboration j but on the other 
hand the circumstances in which it was 
made may afford strong corroboration of 
its truthfulness apart from the.credibility of 
the accomplice. Per Miller, y. —I see 
danger and not safety in ruling out as 
inadmissible in the case of accomplice wit¬ 
ness any tests of credibility which are 
available in the case of other witnesses 
whether the test applied tends to confirm 
or to discredit the evidence. Per Sundara 
Ayyar, y.—The previous statement of an 
accomplice cannot legally amount to cor¬ 
roboration within the meaning of illustra¬ 
tion (6) to s. 114 of the Indian Evidence 


Evidence Act (I. of 1872) {conid.)--^ 

Act. The question whether it is admis¬ 
sible at all ns ccrrob:)rative evidence under 
s. 157 for any other purpose is not free 
from doubt. It is possible to hold that it 
is admissible for proving his consistency 
and as disproving a suggestion that it was 
recently concocted by him. But I am 
inclined to think that it would be dangerous 
to admit it even for this limited purpose of 
proving his consistency. To d ) so would 
lead to the danger of its being relied on to 
prove the truth of tlie evidence also. This 
is likely to defeat the object of the rule 
requiring independent evidence of cor¬ 
roboration. The safer rule in my opinion 
would be to hold that s. 114. illustration (6). 
requires the rejection of the previous state¬ 
ment al'Ogether. O'* the third point, Held 

(by BtiNso.'^, Wallis and Miller, J'J-) 
that an Inspector of the Criminal Investi¬ 
gation Department is an auth rity legally 
competent to investigate the fact within 
the meaning of s. 157, Indian Evidence Act. 
Per Benson, think that the 

words “ investigate the fact,” in s. 157 
Indian Evidence Act should be construed 
in a narrow sense so as to restrict com¬ 
petence to the police officer who under 
Chapter XIV. of the Criminal Procedure 
Code is charged with the investigation of 
an offence. Per Wallis, y.—S. 156 and 
157 deal with ihe corroboration of witnesses 
as to relevant facts and reading the two 
sections together I think s. 157 should be 
read thus as if the words in brackets were 
there "in order to corroborate the evidence 
of a witness (as to a relevant fact) any 
former statement made by the witnes.s as to 
the same fact before any authority compe¬ 
tent to investigate the fact may be proved." 
The P.esidency may well be held to be the 
' local area” to which the seven Inspectors 
in the department on whom the work of 
investigation must necessarily fall are 
appointed. I am inclined to think that the 
word investigate in s. 157 of the Indian 
Evidence Act cannot be read as limited to 
investigation under the Code of Criminal 
Procedure, that the Inspector had been 
brought down from Madras specially to 
investigate the muider of Mr. Ashe and 
that he was not on'y legally c .-mpetent but 
under a duty to investigate and in the 
course of such investigation to record the 
statements now in question. Per Abdur 
Rahim, y.—One would not in my opinion 
be justified in construing s. 157 in a loose 
general sense having regard to the fact that 
it permits a statement made in the absence 
of a party to a proceeding which he had no 
means of testing to be used in evidence 
against him. Such departure from the 
ordinary rule relating to judicial evidence 
must be confined within the strictest limits. 

[Cr. Diff.—13 ] 
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Evidence Act d. of tSyi) (tWf)— 

It was argued by the pleaders for the 
accused that t^e word investigate in s. 157 
in the Indian Evidence Act is us-d in the 
technical sf-nse oi the Criminal Procedure 
Code. But this is clearly not so. The ap 
plic.ition of that sfction of the li.dian Evi¬ 
dence Act is rot confuted to critn‘nal cases 
and the word investigate is obviously used 
in its natural and popular meaning The 
Criminal vestigation Department was 
created to as^ist the ordinary Police foico 
in the detections of certain crimes and 
neither that fact nor the lact that a member 
of the Criminal Investigation Department 
holds the rank of an Inspector would by 
its If entitle him to e.xercisc the sur.e 
powers within the Presidency of Madras as 
an officer in charge of a police station has 
within the local limits of his station under 
s. 157, Criminal Procedure Code. /V 
SUNUARA Avyar. 7.— Legally competent 
must 1 think mean "having power under 
some law statutory or otherwise" The 
power need not b* derived from an express 
provision of the law as stated by the majority 
of the Special Bench if by ihat expression 
be meant "some definite statutory enact 
ment " but it must be shown that there is 
power under some law or other to in 
vestigate. The words "authority" and 
‘■competent" support this view. S 2lof 
the Police Act ‘(XXIV. of 1859). which 
makes it the duty tf a police officer to 
detect and bring offenders to justice cannot 
be taken to give a police officer all powers 
necessary for that purpose and therefore | 
power to investigate offences and that every 
police offi- er has these powers throughout 
the Presidency It is qtiilc impossible to 
hold that the mere imposition of duties cf a 
comprehensive nature would authorise a 
person on whom they aro imposed to 
restrain the rights of liberties of individuals 
or to exercise any sp 'cific powers over them. 
It cannot be inferred that an Inspector of 
the CTimin.il Investigation Department has 
been appointed to any loc.tl area under s. 
551, Criminal Procedure Code. On the 
fourth point. Ilt'ltl (by Bknson W ALLIS, A\ii 
SuNDAR Ayyau, 77 ) th.it a statement cf a 
confessional nature made by a witness to a 
police officer is a confession of an accused 
person within the purview of s. 25. Indian 
Evidence Act. Per BRxso.'t. 7 -—seems 
to be especially undesirable to extend the 
language of s. 25 beyond its plain meaning 
when the effort of doing so might tend to 
encourage tho>c corrupt practices of the 
Police in regard to working for confessions 
which it is the policy of the law to prevent. 
Effect must be given to the lan .uage of s 
25 and it renders the statements of the 
approvers to the Inspector inadmissible. 
Per Wallis, 7 *”^ think the safer as it is 


livldence Act (I, of 1872) {could )— 
certainly the simpler course is to read the 
words of the section in their natural mean¬ 
ing withont putting any restrictive interpre¬ 
tation upon them and so reading them^ 1 
hold that these confessions were inadmis¬ 
sible ov n as corroborative evidence, under 
s. 25 of the Evidei ce Act. Per Millbr, 7 . 

—Ss. 25. 26 and 27, Indian Evidence Act, 
w re imported into the Indian Evidence 
Act, from the Criminal Procedure Cede of 
,861. . . . 1 hose sections of the Cede 

were not dealing 'vi h the question of 
witnesses in criminal trials. ... I am 
unable to find any reason for giving the 
Sections (in the Evidence Act) a more 
e.xtendcd nieaning than they bere in the 
Code of if6i. I am unable to see that it 
is more dangerous to allow a witness to be 
corroborated by a si If incriminating state¬ 
ment made to a police officer than by a 
self-exculpa! ory statement to the same effect. 
Per Audur Raimm 7.—The word " confes. 
sion ” used in s. 25. Evidence Act, could 
not h.ave been used in the wide and popular 
sense in whu'h it is used in every day con¬ 
versation as meai ing an acknowledgement 
tf some fault for that would mi ke the sec¬ 
tion ridiculous and there can be lit le doubt 
that it is to be understood in the technical 
sense oi the criminal Uw. Whether a stale- 
mcht is to be called a confession or not 
depends not merely upon the nature of the 
statement itself but also on the use which 
is sought to b'i made of it. Whenever the 
evidentiary value of a statement as against 
the person mak ng it is in question it is 
then that it would be properly called an 
adismission or confession according as the 
proceeding in which the question arises is 
of .a civil or criminal nature but not when 
it is intended to be used as evidence against 
a third person. Per Sundara Ayy.*R 7 -”“ 
The word confession does not import that 
the admission of guilt should be by a party 
to the criminal proceeding before the Court. 
I( the word confession in s. 25 was intend¬ 
ed to refer only to an admission made by a 
party *0 the proceeding b.fore the Court 
the legislature would have said so. 1 he 
expression "made by an accused person " 
in s 24, Evidence Act, means that the per¬ 
son must be an accused person at the time 
of the confession. An admission of guilt 
made to a police officer hy p<'rson can¬ 
not be proved as against any pt'rson accused 
of any offence whither he bi the person who 
made the admission or not. On the lifth 
point, Held {per toiam CMfiiJwr) th.at while 
statements made by a person to a police 
officer in the course of an investigation and 
taken down in writing may not (by reason 
of s. 162, Crimin.al Procedure Code) be 
proved by the production of the writing, 
they may be proved by oral evideace. Be* 
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Evidence Act ( 1 . of 1872) {contd.)^ 

fore the High Court has decided any point 
of law raised in the Advocate General’s 
certificate, the accuse I cannot be heard on 
any point not included in the certificate.— 
Muthukumaraswami Pill.ai V. King* 
Emperor, I. L. R., 35 Mad. 397. 

5. Indian Evidence Act (I. of 1872), 

SS. 25, 114, ILLUSr. B. 133, l$y —Criminal 

Procedure Code V. 0/ tSgS) ss. lS 4 ^ 
^ 55 . ^57. 5 S^ — Api>rovers, evidence^ 

corroboraiion of—Admissibility of previous 
statements of—to Police Inspector—Value 
of such statements ns corroboration-— 
Legally competent to investigatef’ mean- 
ing of—Competency of officer of Ctiminnl 
Investigation Department Sir Arnold 
White, C.J , and Avling, J. —It is not 
the law either in England or India that 
the evidence of an accomplice must be 
corroborated in material particulars be 
fore it can be acted upon. Where a Court 
is Judge of fact as well as of law the Court 
as a Judge of fact is not precluded from 
considering the question whether the un¬ 
supported evidence or an accomplice is 
true or not. A Court may be warranted 
in declining to draw the presumption of 
tact referred to in illustration (&) to s 114, 
Indian Evidence Act (I. of 1872). S. 133, 
Indian Evidence Act, is the substantive 
enactment declaring the law whereas s. 114 
only Uys down Certain propositions in¬ 
tended to assist the Courts in drawing 
inferences of fact. Where the Court is 
acting in the capacity ot both Judge and 
Jury, it must direct itself and the proper 
direction would be Consider the evi¬ 
dence of the approvers, always bear in 
mind that it is tainted evidence, scrutinize 
it with the utmost care, accept it with 
the greatest caution, consider it in the 
light of the circumstances in which it is 
given and in the light of all the other 
circumstances in the case of which evi¬ 
dence is legally admissible. Then, if you 
believe it, act on it even if there is no 
corroboration in the strict sense of the 
word. If you do not believe it, reject 
it. In re Meunier, 2 Q. B. 415, approved. 
Reg. V. Ramasani Padayachi, I. L. R., 
I Mad. 394, approved. What are the 
" material particulars” referred to in the 
Indian Evidence Act (I. of 1872), il'uslra- 
tion ti), must depend upon the nature 
of the charge and the facts of the p irti- 
cular case. Oral testimony of independent 
witnesses is not necessary. Sankaran* 
NAIR. y. {dissenfiente). —The Indian Evi¬ 
dence Act SS. 133 and 114 illustration 
(b) embodies the rules of English law 
that the presumption must first be drawn 
that the evidence of an accomplice is 
unreliable and expeptiopil circumstances 


Evidence Act <J. of 1872) (contd .)— 

must be proved to justify its acceptance. 
The question is not whether a conviction 
based ori the uncorroborated testimony of 
an accomplice is legal but whether there 
is a presumption that such testimony 
cannot be ac.epted without corrobora¬ 
tion. A person should not be convicted 
except under " very special circumstances” 
upon the uncorroborated testimony cf an 
accomplice. The “special circumstances” 
are that the grounds on which an ac¬ 
complice’s evidence has bjen held to be 
untrustworthy did not either exist In 
the case or did not exist in their full 
strength: that there are countervailing 
considerations of greater weight vvhicn 
diminish or entirely get rid of the weight 
due to such presumptions. In cases tried 
by a jury, a jury has to be advised by 
the Judge of what I have above referred 
to. The Chief Justice and Avling, y — 
It cannot he laid down as a proposition 
of law that previous statements of an 
accomplice cannot be regarded as corro¬ 
borative of evidence given by him at his 
trial. Reg v. Malapabi Kupana, ii B. H. 
C. R. 196, dissented from. Sankaran- 
Nair, y. {dissentiente ).—A previous state¬ 
ment by the accomplice him elf or a 
statement by another acco.nplice is not 
the corroboration required under the rule 
as to material particulars. The Chief 
Justice and Ayling. y,—The words “ be¬ 
fore any au hority legally competent to 
investigate the fact ” in s. 157, Indian 
Evidence Act, are quite general and should 
not be restricted to police officers and 
to investigations” in the technical sense 
in which ti.e word is u ed in the Code 
of Criminal Procedure. The words are 
competent to investigate not a case but 
''the fact.” The words “ 1 -gaily com¬ 
petent” do not mean only competent 
under s^me express provision of law. An 
Inspector of the Criminal Investigation 
Department has power to investigate in 
cases tp which s 156, Criminal Procedure 
Code, applies. As such his “ local area’ 
is the Presidency cf Madras. Sankaran- 
Nair, y. {dissentiente ).—The police officers 
entitled to investigate an offence are the 
police officers referred to in the Code of 
Criminal Procedure, i.e, a station-house 
officer (ss. 156, 157), an officer in charge 
of a police station (ss. 154, 155, cl. i) 
and police officers superior in rank to an 
officer in charge of a police station (s. 551). 
An Inspector of the Criminal Investiga- 
tion Department is not such an officer 
and his evidence is not admissible under 
s. 157, Indian Evidence Act, he not being 
any authority legally competent to in¬ 
vestigate the fact” under s- 157, Criminal 
Procedure Code. The ClUBF Justicr 
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Evidence Act (I. of >872) icontd.)^ 

and Avt.!N<>, J -—A statement of a con- 
fe.-Nsional uature made to a police oflicer 
by a witness is not a confession of an 
accused person within the purview of 
s. 2 $, Evidence Act. S 25 lays down 
that such a statement cannot be used 
against the person making it while on 
his trial. Sankaran Nair J. {disseniiente) 

—The statements of approvers to the Police 
Inspector being really confessions are 
inadmissible in evidence against the ac- 
custd under s. 55. Indian Evidence Act. 
A confession is not the less a confession 
because it is sought to be used against 
other persons. Per totan curiam .— Under 
s. 162, Crimir.al Procedure Code, the 
written record of a statement made to a 
police officer in the course of an investiga¬ 
tion cannot be usrd as evidence but the 
section docs not exclude oral evidence 
of the sta’ement whether the statement 
has been taken down in writing or not.— 
King- EMi'iiKOR v, Nilnk \nt.v, 1 . L. R., 35 ^ 
Mad 247. 

6. Evidencr Act (I. ok 1872) s 30— 

Confession of cj-aceused not to be adei 
upon without corroboralion-^Misdiration 
to The confession of a co accused is 

on an even lower footing than the evidence 
of an accomplice and a conviction based on 
such a conlession alone is b;td in Irw. 
S 30 of tlie Evidence MCt only provides 
that such a conlession is to be an element 
in the consideration of all the facts of the 
case, but it does not do aw ly with the 
necessity for other cvldeiice. h is the 
duty ol the Judge, when there is no other 
evidence than the confession of a co accus'd 
to direct llie jury accordingly and tell them 
to acquit the accused ; and his omission to 
do so is a misdirection which will vitiate a 
conviction.— Giddigadu v Emrrrok, I. L. 
R , 33 Mad. 40. 

7. Evidencr Act (I. of 1872) s 91 — 
Search lid docs not exclude oral evidence 
of maiters stated therein—Confession not 
recorded in compliance with orders of 
G tvernment^Such confession admissble if 
voluntaryf^ S 91 of the Evidence Act has 
no application when the writing is n >t 
evidence of the matter reduced to writing 
A scarch-li.st is not evidence of the matter 
stated therein and it does n >t therefore 
exclude oral evidence of such matter. 
G O., No. 2381, Judicial, paragraph 5 
(dated lyih December 18S7), directs that 
no Magistrate may record any confession or 
statement under s. 167, Criminal Procedure 
Code, until he has first recorded in writing 
his reasons for believing that the accused is 
going to nuke such statement voluntarily : 
//<*/(/, that non compliance with an order of 
Government as to the fornulities to be 


Evidence Act (I, of 1S72) {contd.) — 

observ'd in recording confessions, docs 
not render a confession iuadm'ssible in 
evidence The C- urt has to determine 
whether such confession was voluntary or 
not. — Public Prosecutor v. Sarabu Chbn- 
NAYYA, I. L. R , 33 Mad. 413. 

8. Evidence Act (I. OF 1872) s. 91—Ora/ 
evidence admissible to prove ivhat took place 
at time of search'] Where a search has 
been conducted under the Criminal Proce¬ 
dure Cede, the search-list is not the only 
evidence admissible as to the matters dealt 
with therein. S. 91 of the Evidence Act 
does not e.xclude oral evidence of what took 
place at the time of search. Abdul Khadir 
and others v. Queen-Empress, (Weir’s 
“Criminal Rulings," 4th edition, volume 
?, page 515), dissented from. Public 
prosecutor v. Sorabu Chennayya ( 1 . L. R, 
33 Mad. 4131 followed. — ElamathAN r. 
Emperor, 1 . L. R , 33 Mad 416. 

I 9. Evidence Act (I. of 1872) s 91 — 
Oral eviience admissible to show that a con¬ 
tract made by a person in his own name was 
made on behalf of himself and his partners."^ 
UndiT English Law, in an action on a 
written contract, oral evidence Is admissible 
to show that the party liable on ihecontract 
contrac ed for himself and as the agent of 
hispirtners. Such partners are liable to 
be sued on the contract, though no allusion 
is made to them in it. This is also the 
law in India as there is nothing In s 91 of 
the Evidence Act to show that the Legis* 
i.ature intended (o depart from this settled 
rule of English Law.— Vknkatasubbiau 
Chbtty V. Govindar \jULU Naidu, I L. 
R , 31 Mad 45. 

10 Evidrncr Act (I of 1872) s. 112— 
Claim by illegitimate son of a Hindu, by a 
mjinan not a Hindu, to maintenance.'] 
There is no text of Hindu law under which 
an illegitimate son of a Hindu, by a Woman 
who is not a Hindu, can claim maintenance. 
Plaintiff, (who sued for maintenance out of 
the ass its of his deceased father, a Sudra), 
was an illegitimate son, his mother being a 
Christian: — that pI.tiniilT could not 

be reg.uded as a Hindu by birth and he 
wis, in consequence, not governed by 
Hindu Uw. and was not entitled to mainte- 
nincc. Under the ru'es laid down by 
Hindu liw for determining the caste of the 
olTspring of unions between parents belong¬ 
ing to diiTerent csslos (amongst the four 
recogn*2ed m.ain cistcsl, the Dharma or 
religious ri es applicable to the offspring 
are those presrribad for the mother’s caste. 
Though an illegitimate child is entitled to 
cUim mxin cnince from his father under 
s, 48S of the Criminal Procedure Code, 
such claim can only b: enforced during the 
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Evidence Act ( 1 . of 1872) {conid .)— 

life-time of the father and the right termi¬ 
nates with his death. Such a statutory 
right is cumulative and does not deprive 
persons otherwise entitled to maintenance, 
by the common law, cf their right to 
enforce payment of maintenance by action 
brought against the father during his life¬ 
time or against his estate after his death. 
But where persons are not entitled under 
the common law to claim maintenance 
from the father, the right conferred by 
statute can only be enforced by the parti¬ 
cular remedy provided by the statute and 
to the extent provided therein. Plaintiff, 
therefore, who could only rely on the 
statutory right, could not seek to enforce it 
by suit; nor did the right exist after the 
father’s death. — Lingappa Goundan v. 
Esudasan, I. L. R., 27 Mad. 13. 

Examination of Accused^ 

Examination of Accusbd — Criminal 
Procedure Code {Act V. of l8g8)^ s. 20g-^ 
Examination of accused before committal^ 
Discretion of Magistrate^ It is the duty 
of a Magistrate, before committing accused 
persons for trial, to examine them for the 
purpose cf enabling them to explain any 
circumstances appearing in the evidence 
against them. The effect of s. 209 of the 
Criminal Procedure Code (Act V. of 1898; 
is that it is not left to the discretion of the 
Magistrate who intends to commit to exa¬ 
mine the accused. He is bound to examine 
them, and if he makes an order of commit¬ 
ment without such examination, the order 
is irregular.— Quebn-Empress v. Pandara 
Tbvan, I. L. R., 23 Mad. 636. 

Excisable Articles— 

Excisable Articles —"Spirituous and 
fermented liquors Drugs containing 
spirttious liquor—-Manufacture, sale or 
possession—Transport, import or export — 
Bengal Excise Act {V. of igog), 46, 52, 
55 and 57~“Board Notifications—License 
—Misconduct of servant or agent.] The 
meaning of th2 Legislature in amending 

the Bengal Excise Act (VII. of 1878) was 

to prevent chemists and vendors of drugs 
selling intoxicating liquors or otherwise 
dealing with them, and not to penalise the 
use of beneficent drugs. To be an excisable 
article, liquor must be intoxicating liquor. 
The term “spirituous liquor” is not in¬ 
tended to include a medtcinal preparation 
merely because it is a liquid substance con¬ 
taining alcohol in its composition. S. 55 
of the Bengal Excise Act (V. of 1909) 
refers to manufacture, sale or possession of 
excisable articles. It does not apply to 
import, transport or export. S. 56 makes 
the holder of a license, permit, or pass 

liable for the misconduct of his servant or 


Excisable Articles fcontd.) — 

agent in matters of import, transport or 
export. Gonesh Chunder Sikdar Queen- 
Empress, I. L. R., 24 Cal. 157, approved —* 
Mati Lal Chandra v. Emperor, I. L. R., 
39 Cal. 1053. 

Excise— 

1. Excise — Sale of Ganja without license 
by servant in presence of master—Receipt of 
money by servant—Servant, liability of— 
Bengal Excise Act {Ben. Act VII. of 1878), 
s. 5J— Penal Code {Act XLV. of i86o), ss. 
34, 40, and 114,] Where both master and 
servant were present at the sale of ganja in 
contravention of the terms of his license, 
and the servant received the money paid 
for the ganja : Held, that, having regard 
to the provisions of s. 34 of the Penal Code, 
the servant was guilty of the offence of sell¬ 
ing gawya without a license, and that under 
the circumstances of the case, s. 114 of the 
Penal Code had no application. Queen- 
Empress V. Harridas San (I. L. R , 17 Cal. 
566) distinguished.— Kbshwar Lal Shaha 

V. Girish Chundhr Dutt, I. L. R , 29 Cal. 
496. 

2. Excise —* Commission by servant of 

licensed manufacturer or vendor of act in 
breach of conditions of license—Liability of 
servant—Bengal Excise Act {Ben. Act VII. 
of 187S). s 5 p ] that the servant of 

a manufacturer or vendor under Bengal Act 
Vll. ol 1878 is not liable under s. 59 of the 
Act to the penalty provided by that section 
for the commission of an act in breach of 
any of the conditions of the license of such 
manufacturer or vendor not otherwise pro¬ 
vided for in the Act. The Empress v. Nud- 
diar Chand Shaw (I. L. R., 6 Cal. 832) and 
In the Matter of NumuUa Akond (ii C. L. 
R. 416) approved ; Ishur Chunder Shaha (19 

W. R. Cr. 34) distinguished, and Empress 
V. Baney Madhuh Shaw (I. L. U., 8 Cal. 
207) overruled. — In the Matter of Kalu 
Mal Khbtri, I. L. R., 29 Cal. 606. 

3. Excise,—C ommon Intention. —Where 
both master and servant were present at 
the sale of ganja in contravention of the 
terms of his license, and the servant receiv¬ 
ed the money paid for ganja, held that, 
having regard to the provisions of s. 34 of 
the Penal Code, the servant was guilty of 
the offence of selling ganja without a 
license, and that, under the circumstances 
of the case, s. 114 of the Penal Code had 
no application. Queen-Empressw. Harridas 
San (t. L. R., 17 Cal. 566) distinguished.—• 
Kbshwar Lal Shaha v. Girish Chundhr 
Dutt, I. L. R., 29 Cal. 496. 

4. Excise — Abkari Act {Bom. Act V. of 
1878), ss. 3 (p), 62 — Medicated article—In¬ 
toxicating drug — Cocaine.] The term 

" medicated article” as used in s, 62 of the 
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Bom. Abk-tri Act fBombay Act V. of 1878), 
applies to something which is manufactur¬ 
ed and by that manufacture is imbued wi'h 
certain medicinal properties It does not 
therefore include cocaine, which is a medi- l 
cine p:r se. The word “ intoxicating ” as 
used in s 3, clause 9 of the Bom Abkari 
Act ^Bombay Act V. of 1878). cannot be 
confined to its derivative meaning, namely, 
poisonous; the word must be taken to be 
used in i s popular sense, which would in¬ 
clude the effects produced by cocaine — 
Empkror XJ. Jamsbtji C. C.-\M.v, I. R, 
27 Bom. 551. 

Excise Act (III. of 1856)— 

1. Excisb Act —Abkari Act (.\f-ni. Act 
/. of i 83 (j). s. ,0 (hJ—Licoise to keep 
iodtlv shop — P'uilurc to keep shop open 
— Omission not consHtntini' on a» T.] By 
s ^0 (b, of the Abkari Act (Madras) 1886, 
whoever, being the holder of a license or 
permit granted under the Act, “ does any 
act in breach of any of the conditions of \ 
his license or permit not otherwise provided 1 
for in this Act ” may be punished with fine 1 
or imprisonment or with both. The holder 1 
of a license to keep a shop for the sale of 
toddy having been convicted for failing to 
keep his shop open in breach of one of the 
conditions of the license, held that, even if 
the licensee was under an obligation to keep 
open his shop (which did not appear to be 
the case), an omission to do so did not 
amount to an act in breach of the condi’ions 
of the license; and that the conviction 
must, in consequence, be set aside. — 
QuaBN-EMl'RHSS V VbnK \T.\S.\.M I NaIDU, 

1. L. R., 23 Mad. 220. 

2, E:<cisb Act —Sole of liquor —License 
—‘Ai^rcemcnl in contravention of Excise 
Act.'] The object of the Excise Act is to 
prohibit persons from selling or carrying 
on the business of selling exciseable arti¬ 
cles without a license. The prohibition 
by the Act of the sale of liquor without a 
license is based upon the principle of public 
policy and on mural grounds, and the pur¬ 
pose of the Act is not confined to the 
protection of the revenue. Iloistub Churan 
Noun V. l^oomii Churan Sen, I. L, R, 
16 Cal. 436, referred to. The principle 
deduced from the licensing Act of 1856 
clearly underlies the later Act that an agree¬ 
ment which c jntravenes the policy of the 
Act or which has for its object the carrying 
on of a business in contravention of the ex¬ 
cise law is illegal, fadoo Noth Saha v. A^>- 
vin Chunder Shaha (2i VV. R. 289) referred 
to —Bbmari Lall Siiaha v. Jagodism 
CH eNDKR Smaha, I. L. R., 31 Ca). 798. 

Ejtposure of Child — 

Exposure of Child—P caa/ Code (Act 
XC,V> of fSOoJ, s. 3l7’^Exl>osHre of child 


Exposure of Child {contd .)— 

ro/V/i intention to abandon—Ingredients of 
ofence'] Upon a charge being preferred 
agiinst a mother of exposure and abandon- 
ment of her child, under 8. 3 * 7 * Indian 
Penal Code, tlie Sessions Judge believed 
that the accused had left the cliild at a 
particular spot with the intention that it 
should be found and cared for by the owner 
of a neighbouring house. He acquitted 
her, holding that the offence charged had 
not beeo committed, inasmuch as the child 
had b.en deliberately placed where it would 
be (.«s in fact it was), found and looked after. 
Held that the acquittal was wrong. The gist 
of the offence under s. 317 is the exposure or 
leaving with intention to wholly abandon, 
and the manner of exposing or leaving, and 
the consequences likely to ensue are not 
essential ingredients though they may be 
taken into consideration in passing sen¬ 
tence.—K ing-Emi’BROr. V. Antakkb, I. L. 
R., 24 Mad 662. 

Extortion— 

Extortion — Confinement — Abetment 
— Evidence—Appeal Court—Misjoinder — 
Indian Penal Code (Act XLV. of i860) 
s, J47—Criminal Procedure Code (Act V. 
of i 8 g 3 ) s. 428] A Head constable in 
charge of a police-outpost agreed to drop 
proceedings against K, who had been arrested 
on a ccr/ain charge on condition that K 
paid to him a sum of money. The Head 
constable sent a-vay K in charge of two 
chowkidars to procure the money. In 
order to effect this object the chowkidars 
subsequently confined K at various places 
and m iltrcated him. Held, that it would 
be impossible to hold the Head constable 
guilty of abetting an offence under s. 347 
of the Penal Code in the absence of proof 
that he gave definite orders to that 
end. Where in an appeal a Sessions 
judge is of opinion that the evidence 
of witnesses, who where not examined 
in the Lower Court, is necessary, he 
should proceed under s 428 of the Cri¬ 
minal Procedure Code. Where in show¬ 
ing cause against a Rule obtained by 
a petitioner, an objection as to mis- 
j under, which formed no portion of the 
Rule, was taken by the Crown for the 
first lime, the High Court declined to 
give effect to it. —Empbror v. Luchmun 
Singh, I. L. R., 31 Cal. 710. 

Extradition— 

1. Extradition —furtsdiciion of High 
Court to revise proceedings of Magistrates 
under the Extradition Act—High Courts 
Act. 1861 {24 and 2$ Viet. c. /i)./)S. 75 — 
Extradition Act (-VP. of /903) ss. 3 
and .^.J The High Court has no juris* 
dictioi under s. 13 of the Charter Act, 
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F. 

False Charge— 

See Compensation. 

I. False CH\RCE.^Police~Order by the 
District Mas^istrate sanctioning a prosecu^ 
tion—Legality of order^Ojfsnce not brought 
to his notice in the course of a judicial pro^ 
ceeding—Criminal Procedure Code {Act V. 
of i8g%)y s. 416 Where the petitioner laid 
a charge of mischief by fire at the thana, 
which WdS reported to be false, and the 
District Magistrate, upon the receipt of a 
report to the same effect from a Deputy 
Magistrate, to whom he had sent the case 
for a judicial inquiry, passed the final order 
in the Police report in these terms—‘ Enter 
false, s. 436. Penal Code. Prosecution 
under s. 21 r, Penal Code, sanctioned. To 
Babu M, N, Mukerjee for trial ; ” Held that 
the order of the District Magistrate was 
made under s. 476 and not und e's. 195 of 
the Criminal Procedure Code, and was bad, 
as the matter of the false charge had not 
coma before him in the course of a judicial 
proceeding. Semble that, if the District 
Magistrate had made an inquiry into the 
truth or falsity of the charge, he might have 


Extradition )— j 

to revise the proceedings of a Magistrate j 
acting under ss. 3 and 4 of the Extradition 
Act. In re Mohunt Deva Dass, I. L. R., 
38 Cal. 550 (note), referred to.— Rudolf 
St.xllman.n V. Emperor, I. L. R., 38 
Cal. 547. 

2. Extr.adition — Eject of illegal arrest 
on ttijl of accused—Ctiminal Procedure 
Code (Act y. of iSg8)^ s. / 55 .] Where 
a man i? in the country and is charged 
before a Magistrate with an offence under 
the Penal Code, it will not avail him 
to say that he was brought there illegally 
from a foreign country. The principle 
upon which English cases to this effect 
are based underlies also s. 188 of the 
Criminal Procedure Code {Act V. of 189S). 
Emperor v. Vinayak Damodar Savarkar, 
I. L. R., 34 Bom. 225. 

Extradition Act— 

Extradition Act (XV. of 1903), ss 7. 

8— Power of Magistrate to hold to b.,il 
the person arrested to appear before a 
tribunal in a Foreign StateJ^ 1 here is 
no provision in the Criminal Procedure 
Code (Act V of 1898) cr in the Ex’radi- 
tion Act (XV. of 1903) authorizing a 
Magistrate to hold a person to bail to 
appear before a tribunal in a State, to 
which the Extradition Act applies, un¬ 
less the warrant is endorsed under the 
provisions of s. 8 of the Act.— Bal¬ 
thasar V, Emperor, I. L. R., 33 Cal. 
1032. 


False Charge (contd,)-^ 

had power under s. 476 of the Code : or 
the Deputy Magistrate, who held the inquiry, 
might have ordered the prosecution of the 
petitioner.— Hailwt Khan v Emperor, I. 
L. R., 33 30; 10 C. V/. N. 30. 

2. h ALSE C HARGC — Orrfc’r to sJio'<v cause 
i.'ithout examination 0/ complaina'.t and 
disposal of complaint—Criminal Pr ccditrc 
Code (Act V. of iSgSj ss. 4 (h),20Q to 203— 
Penal Code (Act XI.V, of i860) 5. :?//.] 

J. laid a charge at the thana against two 
persons, under s. 436 of the Penal Code, 
which the police after investigation report¬ 
ed as false. He thereupon filed a petition 
before the Sub-divisional Magistrate im- 
' pugning the correctness of the police report, 
and praying that the persons accused by 
him might be brought to trial. The Ma¬ 
gistrate did not examine the complainant, 
but ordered the petition to be " put up with 
police report,” ar,d on the next day required 
him to show cause why he should not be 
prosecuted under s. 2:1 of the Penal Code. 
He afterwards referred the case for inquiry 
and rep c rt to a Sub Deputy Mag istratc with 
second class powers. who. after examining 
the complainant and his witnesses, reported 
the charge to be maliciously false. The 
Sub divisional Magistrate then heard J’s 
pleaders, and agreeing with the report pass- 
cd an order directing his prosecution. Held 
that the petition to the Sub-divisional Ma¬ 
gistrate was a “complaint” within s. 4 (h) 
of the Criminal Procedure Code. Heldfur. 
thcr that, according to the Icurrent of deci¬ 
sions of the Court, when a person institutes 
before the police criminal proceedings, 
found on inquiry to be false, before he can 
be prosecuted under s. 211 of the Penal 
Code, he n:u^t first have an opportunity of 
proving his case ; that, if he impugns the 
correctness of the police inquiry by a peti¬ 
tion, he is entitled to have the persons 
complained against tried on the charge, or 
else his statement must be recorded on oath 
and his complaint dismissed under s. 203 of 
the Criminal Procedure Code; and that the 
order of the Magistrate in the case was 
therefore bad. Queen-Empress v. Sham Lall, 
( 1 . L. R., 14 Cal. 707)1 Mahadeo Singh v. 
Queen-Empress (I, L R., 27 Cal. 921), 
Cunamony Sapui v. Queen-Empress (3 C- W. 

K. 758), Budh I\ath Mahato v. Empress 
(4 C. W. N. 305), Re Sahiram Agaru'alla 
(S C. W- N. 254), followed, but the proprie¬ 
ty of the procedure laid down in these cases 
discussed. Ramasami v. Queen-Empress 
(I. L. R., 7 Mad. 292), Imperatrix v. Jijib- 
hat Gorind, ( 1 . L. R.. 22 Bom. 596) : Queen* 
Empress v Raghu Tewa?i, (I. L R., 15 All. 
336) referred to.—J ogbndra N.ath Moo- 
KERJBB V. Empbror, I. L. R., 33 Cal. 1 : 

10 C. W. N. 158. 
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False Charge 'contrl.)^ 

3. False Charts — Prosecutum for mak- 
ing^i^ecessity of exMuination of complain- 

of complaint—Order for 
judicial inquiry or report without examin¬ 
ing comp.ainant, Legality of—Penal Code 
{Act XLV. of lS(o), s. 21 l^Criminal pro¬ 
cedure Code {Act V. of i8()3), ss. 202 , 20.1, 
47O ] Where a Magistrate, after hiving 
examined the complainant, a*id without 
hearing his witnesses or dismissing the 
comphint, ordered the complainant to be 
prosecuted under s. 211 of the Penal Code, 
held that the Magistrate’s order was without 
jurisdiction. Where a complainant, whose 
complaint had been reported false by the 
police, complained to the Magistrate, and 
asked him to try the complaint, and the 
Magistrate did not examine the complainant 
himself, but made over the case to^ a 
Subordinate Magistrate for judicial inquiry 
or report, held that the Magistrate had no 
authority for this procedure. A complainant 
must be examined by the Magistrate 
who receives the complaint, Or by some 
Magistrate to whom he has transferred the 
case. When a complainant has been examin¬ 
ed, he is entitled to have the person accus d 
brought before the Magistr.ite; and it is 
only when the Magistrate has reason not 
to believe the truth of the complaint from 
his examination that this can properly be 
refused, and an investigation held.— Mama 
DEO Singh v Quehn E.mpi<ess, I. L K., 
27 Cal. 921. 

4. False Charge — Code^{Act 
XLV. of lS6o). ss. 21J, tSj—Instiluling 
false complaint—Giving false information 
.—Criminal Procedure Code — Act V. of 
iSgS). s. 531—Proceedings in xorong place 
The word ■' charges ” as it is used in s. 211 
of the Indian Penal Code, means something 
different from "gives information." The 
words " false charge," as there used, must 
be construed with reference to the words 
which speak of the institution of proceed¬ 
ings- — Semble, the true test is Does the 
person who makes tho statement which is 
aUeged to constitute the charge, do so with 
the intention and object of setting the cri 
minal law in motion against the person 
against whom the statement is directed? 
Such object and intention may be inferred 
from the language of the statement and the 
circumstances in which it is made. A peti¬ 
tion was presented with the object (as the 
High Court held from its terms) of bring, 
ing to the knowledge of the authorities 
certain matters regarding which the peti¬ 
tioner had received information, in order 
that there might not be a repetition of an 
alleged tutoring of witnesses, and not with 
the object that the authorities should in¬ 
stitute criminal proceedings: Held, that 


False Cliarge [contd.)-^ 

the petition did not amount to a " charge ” 
within the meaning of s. 2II of the Indian 
Penal Code To constitute an offence un¬ 
der s. 182. it must be shown that the person 
giving the information knew or believed it 
to be false, or that the circumstances in 
which the information was given were such 
that the only reasonable inference is that 
the person giving the information knew or 
believed it to be false The fact that an 
information is shown to b: false does not 
cast upon the party who is charged with an 
offence under the section the burden of 
showing that, when he made it, he believed 
it to be true. The prosecution must make 
out that the only reasonable inference was 
that he must have known or believed it to 
be f.dse, 8.531 of the Criminal 

Procedure applies to a case where a Magis¬ 
trate who has authority to commit a case 
for trial, does so, but has not territorinl 
jurisdiction in the place where the offence 
to be tried is alleged to hav ? been commit¬ 
ted.— R.wan fCiTTi V. Emperor, I L. R., 

26 Mad. 640. 

5, False Ch.krqr—C omplaint—Petition 
to Collector against subordinate officer of 
Court of Wards—Dismissal of petition— 
Witnesses, opportunity ty call—Sanction to 
prosecute—Penal Code {Act XLV. oj / 5 do', 

.*5 211—Code of Criminal Procedu’e {Acl V, 
of /.JpS), ss. 4 (h) and /p5.] A petition to 
the Collector as the superior offi er of the 
Court of Wards directed against one of his 
ofiicial inferiors, a suboidinate officer of the 
Court of Wards cutchery, asking the Collec¬ 
tor, as the head of the department, to re¬ 
dress the grievances of the petitioner, is 
not a complaint within s. 4 cl. (/i) of the 
Code of Criminal Procedure. Where on 
such a petition being presented, the Collec¬ 
tor saw t' c petitioner and got him to repeat 
the statement made in the petition on oath 
and dealing with it Judicially as if it were a 
complaint dismissed it, without giving the 
petitioner an opportunity of calling his wit¬ 
nesses, and ordered his prosecution under 
s. 211 of the Penal Code: Held, that the 
order for the prosecution of the petitioner 
under s 2tl of tho Penal Code should be 
set aside, as the Collector was not justified 
in arbitrarily turning a departmental com¬ 
plaint into a criminal complaint, and that 
if he had been justified in taking the course 
that he did. he should have given the peti¬ 
tioner an opportunity of calling his wit¬ 
nesses and proving his allegations.— ]AGa- 
BUNDiioo Karmakar V. Emi’erou, I. L. R., 
30 Cal. 415. 

Sec Jurisdiction, 4. 

6. False Charge —It is not in every case 
which a Magistrate considers to be false 
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^3t he should direct, under s. 476 of the 
Criminal Procedure Code, a prosecution 
under s. 211, Penal Code. Each case must 
be judged by its own facts. Where, there- 
fore, the Magistrate and the Judge c^me to 
different conclusions upon the evidence 
which was of a doubtful character and the 
complainant was a boy of 12 years of age 
it was held that the Magistrate should not 
have directed his prosecution, and his order 
was accordingly set aside.— Emperor -z; 
Gopal Barik, 1 L. R., 34 Cal. 42. 

7* False Charge— Xhe accused, a rail* 
way station master, sent the following tele- 
gram to a head constable of the Railway 
Police—“ A bag of paddy was stolen from 
my goods-shed last night. Thief was caught 
Please come, prosecute him." The head 
constable inquired into the matter, and re- 
ported it to be false. The Inspector of 
Police^ in submitting the c%se to the Dis¬ 
trict Magistrate, recommended that the sta¬ 
tion-master should be called upon to show 
cause why he should not be prosecuted 

f*, or s 2M of the Penal Code. 
A judicial inquiry was held by a Deputy 

Magistrate, and the District Magistrate 

^nctioned the prosecution of the accused. 

The accused was tried and convicted under 
3. 182 of th* Penal Code, by an Assistant 
Magistrate with second-class powers. Held 
that the sanction given by the District Ma- 
gistrate was sufficient; that a prosecution 

tor a false charge might be under s. 182 or 

s. 21 1 of the Penal Code, but, if the false 

charge was a serious one, the proper course 
would be to proceed under s. 211. Held 
further, that, the present case not being a 
serious one it was quite legal to prosecute 

of the Code. 

Bhokteram v. Heera Kalita (I L. R 5 Cal 
184) and Russick Lai Mullick, In re (7 C. 

L. R. 382) followed.— Emperor v Sarada 
Prosad Chatterjee, I. L, R., 33 Cal. i8o. 

8. False Charge—A n accusation of 
murder made to a Village Magistrate (who 
under section 13 of Regulation XI. of iSt 6 
has authority to arrest any person whom he 
suspects of having committed the murder 
of a person whose body is found within 
his jurisdiction) is a “ charge " within the 
meaning of section 211 of the Indian Penal 
Code, even though it does not amount to 
the institution of criminal proceedings 
and even though no criminal proceedings 

follow It owing to the police referring it 
as false on investigation—C hbnna Malli 
Gowda Emperor, I. L. R., 27 Mad. 129. 

9. False Charge —The word “charges ” 
as It IS used in section 211 of the Indian 
Penal Code, means something different 
from “gives information." The words 
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false charge/' as there used, must be 
construed with reference to the words 
which speak of the institution of pro¬ 
ceedings. Semble .—The true test is : Does 
the person who makes the statement which 
IS alleged to constitute the charge do so 
vvith the intention and object ot setting 
the criminal law in motion against the 
person agamst whom the statement is 
directed ? Such object and intention may 
be inferred from the language of the state¬ 
ment and the circumstances in which it is 
made. A petition was presented with the 
object (as the High Court held from its 
terms) of bringing to the knowledge of 
the authorities certain matters regardin<» 
which the petitioner had received infor^ 
mation, in erder that there might not be a 
repetition of an alleged tutoring of witnesses, 
and not with the object that the authorities 
should institute criminal proceedings, 
that the petition did not amount to 
a “ charge " within the meaning of section 
2U of the Indian Penal Code. To con¬ 
stitute an offence under section 18a, it 
must be shown that the person giving the 
information knew or believed it to be false, 
or that the circumstances in which the 
information was given were such that the 
only reasonable inference is that the person 
giving the information knew or believed it 
to be false. The fact that an information 
IS shown to be false does not cast upon 
the party who is charged with an offence 
under the section the burden of showing 
that, when he made it, he believed it to be 
true. The prosecution must make out that 
the only reasonable inference was that he 
must have known or believed it to be 
false.— Rayan Kutti v. Emperor I. L R. 

26 Mad. 640. ' 

10. F.alsb Charge—a person was con¬ 
victed, under section 211 of the Indian 
t^nal Code, of having preferred a false 
charge. It appeared that the accused had 
stated to a Police-officer that certain of the 
prosecution witnesses had stolen his goats, 
and that he had made this statement in* 
tending to set the criminal law in motion 
against those persons. The statement had 
not been reduced to writing in accordance 
with the requirements of section ie'4 of 
the Code of Criminal Procedure. On its 
being contended that there was no evidence 
of a false charge, within the meaning of 
section 211, held {\) that the test is—did 
the person who makes the charge intended 
to set the criminal law in motion against 
the person against whom the charge is 
made; (2) that (it being clear from the 
evidence that the accused did so intend) the 
fact that fhe statement made by the accused 
to the Police-officer had not been reduced 

[Cr. Dig.—14.] 
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to writing in accordance with section 154 
of the Code of Criminal Procedure did not 
prevent the statement made from being a 
false charge within the meaning of that 
section—M allappa Reddi v. Emperor, 

I. L. R., 27 Mad 127. 

11. False Charge- Where it is intended 

to prosecute any person under section 211 
of the Indian Penal Code, such person 
ought to be given an opportunity of sub¬ 
stantiating. if he can. the charge which he 
has brought before he is prosecuted. 
Qiiee^i’ EinpTCSS v. Rani (I. L- R.. 8 

All. 38) and Queen Empress v. Ra^hu 
Tkvari{\. L. R.. IS All. 336) followed.— 
Emperor v. Tula, I. L. R,, 29 All. S^?- 

12. False Charge— An offence under 
section 182 of the Penal Code is committed 
by a person giving false information to a 
Village Magistrate charging another with 
having committed an offence. Where such 
information is given with the view of its 
being p.assed on to the Station-house 
Officer, who. on rtceiving the information, 
takes a complaint in wrili.ng from such 
informant, the complaint is one taken under 
section 154, and not under section 162, of 
the Criminal Procedure Code. The Queen 
V. Parianan and The Queen v, Narain (I. 
L. R.,4 Mad. 241) distinguished — Emperor 
V. JoNNALAGADDA VKNkATRAYUDU, 1. I.. R , 

38 Mad. 565. 

13. False Charge —The accused sent a 
telegram to the Collector of Ratnagiri, in 
his capacity of the head of the Municipality 
at Vengurla, to the effect that " Head 
Master, Et-glish School (Vengurla), mis- 
appropriated Rs 168 of fees since October. 
Please investigate yourself soon.” For this, 
the accused w.is convicted under section 
182 of the Indian Penal Code (Act XLV. 
of i860), on the grounds that he had no 
probable cause for making the assertion 
contained in the telegram, and that he pro¬ 
bably knew that a peon had confessed that 
he was guilty of the misappropriation. 
Held that on these facts the charge under 
fcction 182 of the Code could not b ' legally 
sustained.— Empbror ?». Ramchandra, I. 
L. R., 31 Rom 204. 

14. False Charge —A petition to the 
Collector as the superior officer of the 
Court of Wards directed against one of his 
official inferiors, a subordinate officer of 
the Court of Wards cutchery, asking the 
Collector, as the hea I of the department 
to redress the grievances of the petitioner, 
is not a complaint within section 4, cl.ause 
(A), of the Code of Criminal Proc. dure. 
Where, on such a petition being presented, 
the Collector saw the petitioner and got 
him to repeat the statement made in the 


False Charge {contd.)^ 

petition on oath, and, dealing with it 
judicially as if it were a complaint, dis- 
mi«;sed it without giving the petitioner an 
opportunity of callitig his witnesses, and 
ordered his prosecution under section 211 
of the Penal Code, held that the order for 
the prosecution of the petitioner under 
section 2iiof the Penal Code should be 
set aside, as the Collector was not justified 
in arbitrarily turning a departmental com¬ 
plaint into a criminal complaint, and that, 
if he had been justified in taking the course 
that he did, he should have given the 
petitioner an opportunity of calling his 
witnesses and proving his allegations.— 
JaGOBUNDHOO K^RMAKAR V. EmPBROR, I- 

L. R., 30 Cal. 415. 

False Consideration — 

False Consideration — Acts — i860 — 
[XLV. Indian Penal Code), s. 423—" Dis¬ 
honestly " Fraudulently" — False state¬ 
ment of pfice in a sale deed made v.nih the 
view of defeating the claims of pre emptors:] 
Held thenaking of a false statement 
in sale deed of immoveable property as to 
the consideration for the sale, such state¬ 
mentbeing made for the purpose of preven¬ 
ting any person who might have a right of 
pre-emption in respect of properly sold from 
coming forward to assert his right of pre- 
emption, is an offence which tails within 
the definition contained in s. 423 of the 
Indian Penal Code.— Empbror v. Mah.a- 
niR Singh, I. L. R., 25 All. 31. 

False Document. 

False DiCument —Penal Code s. 464"] 
It would be going too far to hold that, 
whenever the executant ol a document 
attaches a false description to his name, he 
comes within the purview of s. 464 » Indian 
Penal Code. But a false description may 
make a document a forgery, when it is 
found that the accused, by giving such a 
false descriptii n, intended to make out or 
wanted it to be believed that it was not he 
that was executing the document, but a 
fictitious person.—4 M. L. T, 463 Cr. 

False Evidence— 

I. False Evidence— Code {Act 
XLV. of 1S60), ss. ig2, 19s {h)—Statement 
made in a aaminnamah by implication.'] 

; The accused made an application to the 
Excise Deputy Collector stating that V. 
and R. lessees of gattja and opium shops 
had executed sub-lease in respect of certain 
shop, their le.ise having been liable to be 
cancelled therefor. Long before that, he 
executed a eaminnama wherein he made 
the same statement which was found to be 
false. The accused was convicted under 
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False Evidence (contd.)^ , 

s. 193 of the Penal Code for fabricating 
false evidence. Held that the offence was 
connmilted when the saminnamjh was execu¬ 
ted long before the petition to the Deputy 
Collector was presented, and so no sanction 
was necessary for the prosecution of the 
accused for such an offence ; and that the 
Collector before whom the zaminnatnah 
was intended to be used, was not a Court 
within the meaning of s. 195. cl. of the 
Criminal Procedure Code. Where the 
document does not contain a false state¬ 
ment in express terms but contains recital 
implying false statements the person 
making them would be guilty of fabricating 
false evidence.— Mohadso Misssr v, Nara- 
YAN Ram Shah, 10 C. W. N. 220. 

2. Falsb Evidence — Criminal Proce¬ 
dure Code, s. /pj ] It is an unusual and 
not a proper procedure for an Appellate 
Court, which did not hear the evidence, to 
order a prosecution for perjury committed 
in the lower Court, on materials which were 
not before that Court and which the witness 
had no opportunity of explaining while in 
the box.— Lokb Nath Sahi v. The Emper* 
OR, 10 C. W. N. 1091. 

3. False Evidence— Code, s. 193 
--“False statements involving Benami Iran- 
sanctions—Vague charge."] H was convic¬ 
ted under s. 193 of the Penal Code for 
having, in a judicial proceeding, made a 
false statement that a certain person was 
the real thikaiar and not his bena-nidur. 
The charge as drawn up was as follows: 
“ That you on or about the 7th day of May, 
1904, at Leslie gave false evidence in a 
judicial proceeding, viz., in a case under s. 
I33 of the Code and thereby committed an 
offence punishable under s. 193 Indian 
Penal Code within my cognizance.’' Held 
(I) that inasmuch as the statement involved 
questions of Benami transactions which 
could not properly be dealt with in a crimi¬ 
nal case, the prosecution should not have 
been allowed to go on ; (2) That the charge 
as drawn up was too vague for a prosecution, 
and (3) that in order to convict an accused 
for giving false evidence, it must be shown 
that the statement was false beyond all 
possibilities of doubt,— Hera NundOjha 
V. King Emperor, 10 C. W. N. 1099. 

4. False Evidence — Penal Code, ss, 193, 
203~^Accu5ed person giving or fabricating 
false evidence for the purpose of concealing 
his ovan guilt,] Held that an accused per¬ 
son cannot be charged either with giving 
or fabricating false evidence with the sole 
object of diverting suspicion from himself 
aad ooncealiog his guilt in regard to a 


False Evidence {contd .)— 

crime with which he is charged.— Empkror 
V. Ram Khilawan, I. L. R., 28 All. 705. 

5. False Evidence — Penal Code^{Ac^ 
XLV, of 18O0), s. i93^Charge of giving 
false evidence — Contradictory statements 
by witness before the same Magistrate in 
the course of one and the same trial, on 
two different days — Conviction — Legality.] 
On i8th January 1900, the accused deposed 
before a Magistrate that he had seen P and 
others gambling in a certain place. The 
deposition was read over to the accused, 
and acknowledged by him to be correct. 
On 1st February, he was cross examined, 
in the same cise, before the same Magistrate, 
and he then deposed that he did not know 
P and had never seen him gambling. He 
was charged and convicted under s. 193 of 
the Penal Code of having intentionally 
given false evidence, in that he made two 
contradictory statements, one of which he 
either knew or believed to be false or did 
not believe to be true. On the question 
being raised, on revision, whether the con¬ 
viction was legal, or whether it was illegal, 
by reason of the fact that the contradictory 
statements were made before the same Ma¬ 
gistrate and in the course of one and the 
same trial:— Held per Benson, J, (to whom 
the case was referred).—That the conviction 
was legal. Per Moore, f —As no rule can 
be laid down to the effect that the con¬ 
tradictory statements must have been made 
at different inquiries or trials, (to render a 
person liable to conviction) the conviction 
could not be held to be illegal and should, 
consequently, not be interfered with in 
revision. Per Bhashyam Ayyangar, 5 ^.— 
The conviction was bad in law. No state¬ 
ment made by a witness in a deposition 
can be regarded as a completed statement 
until the deposition is finished, and correct¬ 
ed if necessary ; for till then, every state¬ 
ment is liable to be retracted, corrected, 
varied or qualified, and until his viva voce 
examination is finished, neither the whole 
nor any portion of his deposition becomes 
evidence The whole deposition must be 
read and construed as one, and if a later 
statement in it is contradictory to or at 
variance with a prior statement the state¬ 
ment made by the witness must be taken to 
be the earlier statement as subsequently 
modified, or the subsequent statement 
itself, if it intentionally contradicts and 
thus retracts the earlier. Habibullah v. 
Queen-Empress (I. L. R . 10 Cal. 937 )* 
considered.— In the Matter of Palani 
Palagan, I. L. R.; 26 Mad 55. 

6. False Evidence — Held that an ac¬ 
cused person cannot be charged either 
with giving or fabricating false evidence 

with the sole object of diverting suspicion 
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from himself, and concealing his guilt 
in regard to a crime with which he is 
charged.—E mpsror v- Ram Khilawan, I. 

L R., 23 All. 705. 

7, False Evide.nce— One Cheda Lai, 
whose brother Debi was an accused per¬ 
son, applied to the Court on behalf of 
the accused asking that the witnesses for 
the prosecution might first of all be made 
to identify Debi. The Court assenting 
to this request, Cheda Lai produced before 
th* Court ten or twelve men. none of 
whom could be identified as Debt by any of 
the prosecution witnesses. Upon being 
asked by the Court where Debi was, 
Cheda Lai pointed out a man who, upon 
further investigation, was discovered to 
be wearing a false moustache, and to 
be not Debi at all. but one Chimman. 
Held upon these f^cts that Cheda was 
rightly convicted of fabricating false evi¬ 
dence, hiving r«*g^rd to the definition 
contained in s. 193 of the Indian Penal 
Code,— Emperor V. Cheda Lal I. L, R , 
29 All 351. 

8 Falsk Evidence— Where the accused 
was convicted and sentenced under s 193 
of the Indian Penal Code (Act XLV. 
of i860) of giving false evideiicc in a 
judicial proceeding, and where the charge 
was based on the allegation that in two 
depositions, one given on the 3rd De¬ 
cember 1H96 and the other on the 33rd 
March 1901. tiie accused had made two 
contradictory statements, and the case 
for the prosecution was that on that 
ground, though it could not be proved 
which of the alleged contradictory state¬ 
ments was false, the accused’s conviction 
should be upheld. Held (by Jenkins, C.J , 
reversing the conviction and setting aside 
the sentence in revisional jurisdiction) 
that, to convict an accused of giving 
false evidence, it is necessary to show, 
not only that he has made a statement 
which is false, but that he also either 
knew or believed it to be false, or did 
not believe it to be true. Where it is 
sought to establish guilt solely on con¬ 
tradictory statements, although the Court 
" may believe that, on the one or the 
other occasion, the prisoner swore what 
was not true, it is not a '-ecessiry conse¬ 
quence that he committed perjury; for 
there are cases in which a person might 
very honestly and conscientiously swear 
to a particular fact from the best of 
his recollection and belief, and, from other 
circumstances at a subsequent time, be 
convinced that he w.is wrong, and swear 
to the reverse without meaning to swear 
falsely either time."— Emperor v. Bank.at- 
RAM Lachiram, I. L. R., 23 Bom, 533. 


False Evidence {contd.)^ 

9 False Evidence — A was convicted 
of giving false evidence in a judicial 
proceeding. It was proved that, after 
his evidence had been recorded, his de¬ 
position upon which the assignments of 
perjury were based was read over to him 
by the Court-clerk, in a place where 
neither the Judge nor vakils were present. 
Held that the conviction could not be 
sustained. The deposition, upon which 
the prosecution was bised not being pro¬ 
perly taken in accordance with law, 
should not have been adaiitted in evi¬ 
dence.— Kamatchi Nathan Chetty v. 
Emperor, 1 L. R., 28 Mad. 308. 

10. False Evidence— Where, with re¬ 
ference to an adoption, the accused made 
a statement, and where no other expres¬ 
sion w../uld with equal propriety have 
been used to express the corporeal act 
(of giving and taking in adoption), it 
is antagonistic to the first principles of 
criminal jurisdiction to explain away to 
the prejudice of the accused that state¬ 
ment which, in its legitimate sense, indi¬ 
cated a corporeal giving and taking. Per 
Jenkins, C. J ,—A conviction for perjury 
cannot stand where the onus has been 
wrongly placed ; explanations have been 
demanded from the accused when no oc¬ 
casion for them existed i and the lule, 
that there must be something in the case 
to make the oath of the prosecution-wit¬ 
ness preferable to the oath of the accused, 
has not been satisfied. For silence to 
carry incriminating force in a case like 
the present, there must have been cir¬ 
cumstances which not only afforded the 
accused an opportunity to speak, but 
naturally and properly called for the de¬ 
claration, which is said to be absent.— 
Emperor v. Bal Gangadhar Tilak, I. 
L. R., 28 Bom. 479. 

II False Evidence —Semble that, to 
constitute the offence defined by s. 191 
of the Indian Penal Code, it is not 
necessary that the falie evidence should 
be concerning a question materia) to 
the decision of the case in which it is 
given ; it is sufficient if the false evi¬ 
dence is intentionally given, that is to 
say, if the person making that state¬ 
ment makes it advisedly knowing it to 
be false, and with the intention of de¬ 
ceiving the Court, and of leading it to 
be supposed that that which he states 
is true. The Queen v. Mahomed Hossain 
(16 W. R 37) and The Queen v. Shib 
Prosad Giri (19 W. R. 69' referred to. 
Emperor v. Ganga (Weekly Notes, 

1903, p. 63 ) discussed. But, if the false 
evidence does not bear directly on a 
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material issue in the case, bein^ relative 
to incidental or trivial matters only, that 
would be a matter to be taken into 
cansidcration in fixing the sentence.— 
Emphror V. Babu Ram, I. L. R., 26 
All. 509. 

12. False Evidbncb —Code ss 
IQ2, IQJ — Fabricating false evidence — 
Necessity of finding out the intention.'] In 
order to convict a person of fabricating 
false evidence under s 193, Indian Penal 
Code, it is necessary 10 find that the person 
intended that the fabrication may appear 
in evidence in a judicial proceeding or in a 
proceeding taken by law before a public 
servant as such or before an arbitrator. 
The mere fact that the accused, by falsely 
representing to the marriage registrar that 
a marriage had been solemni;:ed, induced 
the registrar to make a false entry of the 
registration of the marriage, will not make 
the accused liable to be convicted under 
s. 193 in the absence of proof of the inten¬ 
tion mentioned above.— Mohamad Sidiq 
V. Emperor. 11 C. W. N. 911=6 Cr. L. J. 
162. 

13. False Evidence —Penal Code s. 103 
—Fabricating false evidence — What must be 
established to sustain a conviction for^ 
Application for partition — Verification by 
all CO sharer one deceased ] In 

order to sustain a convicrion for fabricating 
false evidence, it must be established that 
the accused made a document containing a 
false statement, that he intended that false 
evidence should appear in the record of a 
proceeding taken before a public servant, 
and that that false evidence might cause 
any person, who in such proceeding was to 
form an opinion on the evidence, to enter¬ 
tain an erroneous opinion touching any 
point mentioned in the result of the pro 
Deeding. After an application for partition 
had been presented by certain co*sharers, 
a second application was presented on be¬ 
half of four other co-sharers, and formed 
into a separate patti. The application was 
signed by the pleader only, but purported 
to be verified by the four co-sharers and 
their pleader’s Vakalatnama authorizing 
him to present the application also pur¬ 
ported to bs signed by all the four. As a 
matter of fact, one of the co-sharers was 
dead, and his name was signed, both on the 
vakalatnama and in the verification of the 
application by his brother the accused. 
The accused was tried for the offence of 
fabricating false evidence in respect of both 
documents. Held, that he was not liable 
to be convicted at all, as the law did not 


False Evidence {contd.)^ 

require the verification of the petition.— 
2 A. L. J. 203, 

14, False Evidence Penal Code s. igj 
— What must be prozed to sustain a convic^ 
tion under. In order to convict a person 
under s- 193, the prosecution should prove 
that the statements made by the accused were 
false, and were made by him knowing them 
to be base. — Prokash Chandra v. Em¬ 
peror 2 C. L. J 191 = 2 Cr. L. R. 455. 

15. False Evidence. — Examination on 
oath of person by Magistrate for purpose of 
obtaining information in order to take pro* 
ceedings — Whether such person a vjitness—‘ 
Contradictory statement made by such per¬ 
son at trial as v<itness—Criminal Procedure 
Code {Act V. of i8gS), s. igo, cl. {c) —Oaths 
Act {X. of 1873), s. 5 —Penal Code (Act 
XLV, of iSQO), ss, igt, /pj.] Held that, 
where an accused person was examined by 
a Magistrate for the sake of obtaining in¬ 
formation on which proceedings could be 
taken, the Magistrate, although he might 
examine him to obtain information, could 
not legally examine him on cath, nor could 
the accused be said at that stage of the pro¬ 
ceedings to be a witness, even though he 
were examined on oath. There was no au¬ 
thority that, being so examined the accused 
was bound by any express provision of law 
to state the truth. Consequently, any charge 
for giving false evidence founded on this 
statement was bad, and it therefore followed 
that a conviction aad sentence founded on 
this statement as being contrary to another 
statement made by the accused when ex¬ 
amined as a witness at the trial, without 
any proof or finding that the second state¬ 
ment was false, could not be inaintaiaed.— 
Hari Charan Singh v. Queen-Empress, 
I. L. R., 27 Cal. 455. 

16 False Evidence. — Penal Code—Act 
(XLV. of i860), s. igs—Criminal Procedure 
Code (Act V. of i8g8), ss. igs, 476—lnlen* 
tionally giving false evidence at a judicial 
proceeding—Preliminary enquiry by a Ma¬ 
gistrate.] At a preliminary enquiry held 
by a Sub-Divisional Magistrate, at the di< 
rection of the District Magistrate, into the 
circumstances of a complaint against the 
police, a witness made a false statement on 
oath. Notice was subsequently issued call¬ 
ing upon the said witness to show cause 
why sanction should not be granted for his 
prosecution. The Magistrate having held 
that the witness was bound to tell the truth 
at the said enquiry, and having granted 
sanction for his prosecution under s. 193 of 
the Penal Code, held that the enquiry before 
the Magistrate in the course of which the 
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alleged offence -vas committed was not a 
judicial proceeding within the meaning of 
s. 193 of the Penal Code, and the witness 
could not be convicted vin ler that section. 
— Q UK BN- Em PRESS V. V ENKAT ARAM ANNA, 

I. L, R, 23 Mad, 223. 

17. False Evidence Code (Act 

XLV. of l860),s. igj^Criminal Procedure 
Code (Act V. of iSgSj, s. lO f ^Statement 
made in the course of a "judicial proceed¬ 
ing"—Statements male before a Magistrate 
under s. 164.'] that, where a witness 

had made one statement on oath, or solemn 
affirmation before a Third-class Migistrate 
under s. 164 of the Criminal Procedure 
Code, and again another and totally incon¬ 
sistent statement at the trial of the case be¬ 
fore a Magistrate of the First Class, he 
might properly be convicted under the 
second—if not under the first—paragraph 
of s. 193 of the Penal Code. Queen-Em¬ 
press V. Bharma (I, L. R., il Bom. 703), 
considered and distinguished.— Queen-Em¬ 
press V. Khbm, I. L. R., 22 All. II 5 - 

18. False Evidence— state¬ 

ment recorded by police-officer during police- 
investigation—Admissibility in evidence 
against person making it—Record—In¬ 
tentionally giving false evidence—Proof 
necessary of each statement made—Code 
of Criminal Procedure (Act V. of iSgS), s. 
162—Evidence Act (I. of 1^72), s. I 

Penal Code (Act KLV.of tS6o), s. /pj] 
There is nothing in s. 163 of the Code of 
Criminal Procedure which limits the pro¬ 
hibition of the use of a written statement 
recorded by a police-officer, as evidence to 
the matter of the charge which is actually 
under investigation by the police-officer 
when the statement is made. The pro¬ 
hibition extends also to the use of su:h 
written statement against the person who 
is alleged to have made the statement. 
Such a written statement does not come 
within the description of a record within 
the meaning of s. 35 of the Indian Evi¬ 
dence Act, nor is it admissible in evidence 
under that section. It is very irregular in 
a charge of intentionally giving false evi¬ 
dence to put the whole of a long statement 
bodily to a witness at once. A conviction 
on such a charge could be properly had 
only on proof that the accused person had 
made to the police-officer each and every 
statement contained in the document.— 
IsAB Mandal V. Tub Qurbn-Emprkss. I. 
L. R , 28 Cal. 348. 

19. False Evidence —Penal Code (Act 
XLV. of i860), s, ig:i—Ch-irge of giving 
false evidence under s. /pj —trial by First- 
class Magistrate though facts disclosed of- 


False Evidence (contd.)-^ 

fence under s. ig4 (is vicll—Jurisdiction- 
Criminal Procedure Code ('Act V. of l8g8), 
s. S30 —Trial of an accused by Magistrate 
not empo'.oered by laro.'\ Certain witnesses 
mide statements in a preliminary enquiry 
before a Magistrate, in a case of alleged 
murder, and contradicted those statements 
at the trial before the Court of Session. 
The latter then sanctioned their prosecution 
for giving false evidence in a judicial 
proceeding, an offence punishable under 
s. 193 of the Indian Penal Code, and 
triable by a Magistrate of the first class. 
The Deputy Magistrate, by whom they 
svere tried, convicted them, and the 
accused appealed, the appeals being trans¬ 
ferred to another Session^ Court for hearing. 
The Sessions Judge held that inasmuch as 
the false statements had been made in 
connection with a charge of murder, the 
offence for which the accused should have 
been tried fell under s. 19 Indian Penal 
Code, and that, in consequence, they could 
be tried only by a Court of Session and 
not by a Magistrate of the first class. He 
considered their trial by a First-class 
Magistrate to be void under s. 53 ® 

Code of Criminal Procedure, and set aside 
their conviction, committing one of them 
for trial by a Court of Session on a charge 
under s 194 of the Indian Penal Code, 
and making no order in respect of the 
other accused as he considered the impri¬ 
sonment already undergone was sufficient. 
Held that the order was wrong as the pro¬ 
ceedings of the First-class Magistrate were 
not void within the meaning of s. 530 of 
the Code of Crimin xl Procedure. Queen- 
Empress V. Gundya (I. L. R., 13 Bom 5®^) 
referred to.— Kinq-Emperor v. Ayyan, I. 
L. R., 24 Mad. 675. 

20. False Evidence— Dc/osiVAm under 
compulsion—Privilege—Incriminating state¬ 
ments in cross cxamin.Uion made by a party 
to a suit after objection taken, not by 
deponent personally, but by hts pleader— 

Admissibility of the statements on subse- 

* 

quent trial for giving false evidence — 
"Compelled to answer"—Evidence Act (I. 
of 1S72) s, IJ2, proviso. An incriminat¬ 
ing statement in a deposition made by a 
party to the suit in cross-examination in 
answer to questions relevant only as affecting 
his credit, and objected to, not by the 
deponent himself but by his pleader, is not 
admissible against him on his subsequent 
trial for giving false evidence, he being in 
fact ‘•compelled to answer" within the 
meaning of s. 133 of the Evidence Act. 
Such objection may be taken by Counsel or 
pleader representing the party. Thomas v. 
Newton, 1 vloo.& M. 48M. and Re.x v. Adty^ 
I Moo. & Rob. 94, distinguished. Queeti 
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V. Gopal Dassy I. L. R., 3 Mad. 271, ex¬ 
plained and distinguished. Per Teunon, J. 
—When such an objection has been taken 
and overruled, if any objection or privilege 
personal to the witness remains, it is still 
open to him to assert that objection 
or claim that privilege,— Emperor 'v, 
Pramatha Nath Bose, I. L. R. 37 Cal. 
878. 

21. False Evidence — False statements 
in an application for mutation proceedings 
•^Obligation to make a true declaration 
therein—Verification of application—Vali¬ 
dity of Rules of the Board of Revenue, 
Chap. K, Rule (5) Penal Code {Act XLV. of 
i860), ss. igi, igs—Land Registration Act 
{Beng. Act VII. of 1876), ss. 42, 53, 55 .] An 
applicant for mutation of names under 
section 42 of the Bengal Land Registration 
Act is bound by Rule 5. Chapter V., of the 
Rules of the Board of Revenue, framed 
under section 88 of the Act, to make a true 
declaration on the subject cf his appli* 
cation, and is punishable under sections 
igi and 193 of the Penal Code for making 
false stcktements therein. Debi Saran 
Misser v. Emperor, (ii C, W. N. 470,) re* 
ferred to. Queen-Empress v. Appayya, I. 
L. R. 14 Mad. 484, Durga Das Rukhit v. 
Queen-Empress, I. L. R. 27 Cal. 820, Esra 

Secretary of State, I. L. R. 30 Cal. 36, 
and British India Steam Navigation Co. v. 
Secretary of State for India, I. L. R., 38 
Cal. 230), distinguished. Rules passed by 
the Board of Revenue under section 88 of 
the Act, provided they refer to the pro¬ 
cedure as to presentation, admission and 
verification of an application for registration 
under Part IV. of the Act, and as to in¬ 
quiries under section 52 thereof, have the 
force of law.— Naloo Patra v. Emperor, 
I. L. R, 38 Cal. 368. 

False Information— 

False Information — Complaint — Insti¬ 
tution of complaint and necessary prelimU 
naries—Charge of furnishing false infor¬ 
mation in Land Acquisition proceedings — 
Omission to refer to particular false state¬ 
ment on which accusation made—Penal 
Code {Act XLV- of i860), s. lyy—Land 
Acquisition Act (/. of iSgf), ss g, /o.] A 
Magistrate issued processes for the atten¬ 
dance of the accused on the complaint of 
the Land Acquisition Deputy Collector, for 
having given false information within the 
terms of s. 177 of the Penal Code and s. 10 
of the Land Acquisition Act, in certain 
written statements that they had made to 
the Collector. The complaint was that the 
written statements were false. The docu¬ 
ments, however, contained more than one 
statement of fact. Neither in the com- 


False Information {contd.) — 

plaint made by the Deputy Collector nor 
in his examination by the Magistrate was 
any referer.ee made to any particular 
statement made by either of the accused as 
being a false statement, nor had the Deputy 
Collector put in the written statements, 
upon which he desired to proceed either 
with his written complaint or at the time 
of his examination by the Magistrate. Held 
that the complaint was bad, and the case 
should not be allowed to proceed in its 
present form. The Magistrate was bound 
to require from the complainant the written 
statements on which the proceedings were 
founded, and also to ascertain from him the 
particular statement or statements on which 
the accusation was made.— Durga Das 
Raichit Umesh Chandra Sen, I.L. R., 
27 Cal. 985. 

Falsification of Accounts— 

Falsification of Accounts — Intention 
to defraud—False entries made to conceal 
previous embeaalemeni—Penal Code (Act 
XLV. of i860) s. 477A.'] The making of 
false entries in a book or register by any 
person in order to conceal a previous frau¬ 
dulent or dishonest act falls within the 
purview of s. 477A of the Penal Code, 
inasmuch as the intention is to defraud. 
Lolit Mohan Sarkar v. Queen-Empress, 
I.L. R , 22 Cal. 313. In \re Anna5-*mi 
Ayyangar, 1 Weir 554. followed. Empress 
V. fiivanand, I. L, R., 5 All. 221, Queen- 
Empress v. Girdhari Lai, I. L. R., 8 All. 
653 and Abdul Hamid v, Empress (L L. R., 
*3 Cal 349, dissented from.— Emperors. 
Rash Behari Das, I. L. R,, 35 Cal. 450. 

Ferry— 

Ferry — Private and public ferries— 
Maintaining a private ferry within two 
miles from the limits of a public ferry— 
Limits not declared by the Local Govern¬ 
ment — Bengal Ferries Act (Beng. I, of 
18S5) ss. 6, j6, 25 .] When the limits of a 
public ferry have not been declared by the 
Local Government under s. 6 of the Bengal 
Ferries Act, 1885, a conviction under ss. 16 
and 28 thereof for maintaining a private 
ferry, without sanction, to or from any 
point within two miles of the public ferry, 
is bad.— Maharaj Mandal v. Pokar 
Singh, I. L. R., 37 Cal. 543. 

Fine— 

I. Fink — Penal Code, s. 70.] The mere 
fact that the Magistrate considered the fine 
imposed to be irrecoverable and wrote it 
off in his register under the provisions of 
Rule 60 of the Rules of X4th August 1897, 
is no bar to his taking action to levy the 
fine within the time allowed by law,— 
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Latif-ul-Hassan V. Mumtaz A:.i Khan, 

3 A. I,. J. 8i8. 

2. Fink — Prospectivefine-^Municipalities 
Act (I, of igoo), ss. 132 and 147 and Rule 
2 of SS. 12'i and 132 ] — Held, that the im¬ 
position of a prospective fine is illegal — 
Mahadbo Prasad 0. Municipal Board. 
Lucknow, 7 Cr. L J. 454. 

3. Fine — Cnurt Fees Aci (VII. of iSjoJ, 

s. 31 — Criminal Procedure Code (Act V. 
of/?g?g. s. S43—Order for p.xyment of ex¬ 
penses of prosecution out nffine—Re-payment 
to complain int of fees paid in Criminal 
Courts '] A person who was convicted by a 
Deputy Magistrate of having caused hurt, 
was ordered to pay a fine of Rs. 15. and 
also the complainant's costs of the prose¬ 
cution. In the moni.h following the con¬ 
viction, the Deputy Magistrate issued 
warrant for the collection of Rs, I2-4-0 
from the accused, of which Rs, 2-4 0 was 
levied und-r s. 31 ol the Court Fees Act as 
Court fees paid by the complainant, and 
Rs. ro under s. 545 of the Co le of Crimin il 
Procedure for two fees of Rs 5 each paid by 
the complainant to the medical officer for 
a certificate and for giving evidence in the 
case. Objection having been made to the 
recovery of these sums, the case was refer¬ 
red to the High C luri for orders. Held 
that the levy of Court fees wts warranted 
by s. 31 of the Court Fees Act, which is 
net modified by s. of the Code of 

Criminal Procedure, ihdd also, that the 
Deputy Migislr.^te’s order passed under 
s, 545 of the Code of Criminal Procedure i 
for the payment of expenses incurred in the 
prosecution w.as unsustainable, and such 
expenses could only be awirded to the 
complainant out of the fine levied from the 
accused and not in addition to it— Qurs.n- 
Emprbss V. Yamana Rao, I. L, R , 2 j Mad. 

305- 

4. Fink— payment of fine. Order of 
•“Illegality of such order.] An order for 
payment of a daily fine is illegal, inasmuch 
as it is an adjudication in respect of an of¬ 
fence which has not been committed when 
such order is passed. Sng.ir Dutt (1 R. L. 
R. O. Cr. 41), W. N. Love, (18 VV. R. 
Cr. 44). Kristodhone Duttv. Chii rtnan of 
the Municipal Commissioners 0/ the Suburbs 
of Calcutta {,2$ W. R. Cr 6), referred to — 
Ram Krishna Biswas Mohbndra N.\tm 
Mozumdar, 1 . L R., 27 Cal. 565. 

First Offender— 

I. First Offkndrr Procedure 
Code, s. $ 63 —Posijcr Ciynf'crred by section 
not confined t> Courts of First Instance.} 

The power of passing orders under s. 56a of 


First Offender {contd.)^- 

the Code of Criminal Procedure is not con¬ 
fined to Courts of First Instance. Emperor 
v. Birch, ( 1 . L R , 24 All. 306), approved.— 

— Nakavanaswami Naidu V. E.mpsror, I. 

L R., 29 Mad. 567. 

2. First Offbnder—C rimiua/ Procedure 
Code (Act V. of i 8 g 3 ), ss. 523 (d), 562— 
Powers conferred by 5. $62 excrcis xble by a 
Court of Appcall] Held, that the Powers 
conferred by s. 562 of the Code of Criminal 
Procedure upon a Court by which a first 
offender is convicted, are by virtue of s. 
523 (</) of the Code, exercisable by the 
High Court sitting as a Court of Appeal.— 
fiMPBROR V. Birch, I. L R., 24 All. 306. 

Fishery— 

Fishsry — Dispute relating to a fishery^ 
Whether proceedin'^s should be tinder 5, 107 
or s. 14s, Criminal Procedure Code {Act V, 
of Where there is a botia fide 

dispute relating to a fishery right, the pro¬ 
per course for the Magistrate to adopt is to 
proceed under s. 145 of the Criminal Pro- 
ce lure Code, and not under s. 107. The 
words in s 145 are mandatory, while the 
language of s. 107 is discretionary. Dole- 
gobind Chowdhry v. Dhanu Khan, i.l. L. R., 
25 Cal. 559,) followed.— Bal.ajit Singh w. 
Bmoju Ghosk I. L. R., 35 Cal. 117. 

Forest — 

I. Forest— Forest Regulation Act 
(VII. of iSgi), s. 40-~‘R ules—Onus of proof] 
In order to support a conviction for breach 
of rules 1 and 3 framed under s. 40 of the 
Assam Forest Regulation, the onus is on 
the prosecution to prove that the forest 
produce was being removed along some 
route other that the two routes prescribed 
by rule 1. The mere fact of its being found 
concealed under suspicious circumstances 
is not sufficient to remove that onus from 
the prosec Jtion and to throw the burden on 
the accused of proving that it was on its 
way for conveyance by an authorized route. 
—Moti Thakoor V. Deputy Conservator 
OF Forests, I . L. R., 33 Cal. 895. 

3 Forkst— Forest Regulation Act 
(VII. of iSgiJ, ss. 33, 34. 3$. oj^Trees in 
possession 0/lessee] 'I'he offences commit¬ 
ted under ss 33, 34 and the penalty pro¬ 
vided under s 35 of the Assam Forest Re¬ 
gulation (VII of 1891) apply, whether the 
reserved trees are or are not in direct pos¬ 
session of the Government. So a criminal 
prosecution instituted at the instance of a 
lessee from the Government for the in¬ 
fringement of the provisions of s. 33 or of 
j any rules made under s. 34, is a proceed¬ 
ing taken under s. 63.— "Manick Chandbr 
Agarwalla V. Thb Empek:>r, io C. W. 
N. 311. 
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Forest Act— 

Forest Act (VII. of 1878;, ss. 25 54 — 
Conviction for ojfence under — Subsequent 
order for confiscation of bjats-^Confiscat'on, 
a punishment—When such order should be 
made."] Certain accused persons were tried 
summarily, and convicted under s. 25 of 
the Forest Act, and sentenced to pay fines. 
By a subsequent order under s. 54 of the 
same Act their boats were confiscated. Held 
that, under the terms of s. ^4, an order of 
confiscation cannot be regarded as an order 
incidental on the conviction. The confisca¬ 
tion is, by the terms of that section, de 
dared to be a punishment, for it is in addi¬ 
tion to any other punishment prescribed for 
the offence. That, being a punishment, the 
order shouli have been passed simultane¬ 
ously with the other punishment for the 
offence of which the accused have been con¬ 
victed. Empress v. Nathu Khan (I, L. R , 4 
All. 417), referred to— Aiunddi Sheikh v. 
Queen-Empress, I. L. R., 27031.450. 

Forest Offence— 

Forest Offence —Madras Forest Act — 
{Act V.of 18S2). s. 21 {a)—Clearing"— 
Removal of trees or shrubs—Coniiciion 
where no evidence of such removal— 
Validity.'] The word " cleiring" as it is 
used in s. 21 {a) of the (Mad) Forest 
Act of 1882, means something in the 
nature of the removal of trees or shrubs. 
Certain accused were convicted of an 
offence under the section, but there 
was no evidence on the part of the 
prosecution to show that there had been 
any removal of trees or shrubs by the 
accused, or that cultivation of the land 
in question could not have been carried 
on without such removd :— Held, that 
there was no evidence that the accused 
had committed an act prohibited by 
s. 21 .—Empekor V. Venkann.v Prauhu, 

I. L. R , 25 Mad. 470. 

Forfeiture— 

Forfeiture— Forfeiture of rents and 
profits of the property of a convicted 
person, which is permitted by s. 62 of 
the Penal Code, should be ordered only 
in rare cases—those cases in which 
crimes of an atrocious nature is exposed, 
or in which offences has been committed 
under aggravated circumstances. A case 
of embezzlement is notone contemphted 
by s. 62 of the Penal Code. Queen v, 
Mahamed Akhir (12 W. R. 17, Cr ) 
followed, — Amrit Lal v. Emperor, 3 A. 
L. J. 772. 

Forgery— 

I. Forgery— Code, ss, 46s, 467 — 
proof—Similarity of handwriting f] Where 
it is sought to convict a clerk employed in 
an office of forgery, upon the supposed 


Forgery {contd .)— 

similarity between his handwriting and 
that of some fragmentary piece of writing 
upon which the charge is based, the pro¬ 
secution should m-<ke an attempt to show 
that the accused is the only man in the 
office who could have written the forged 
document. — Srikant v. Emperor, 2 
A L J- 444. 

2. Forgery — In order to obtain admis¬ 

sion to the Matriculation Examination 
of the Madras University as a private 
candidate, V. was required to produce 
to ihe Registrar a certificite signed by 
the Head-mader of a recognized High 
School that he was of good character, and 
had attained his twentieth year. V. fabri¬ 
cated the Head master's signature to such 
a certificate, and forwarded it to the 
Registrar. Held (Subraiimania Avvar and 
Davies, JJ., dissenting) that V. was 
guilty of forgery.—K otamraju Vrn* 
KATRAVADU V. EmPEROR, I. L R., 28 

Mad. 90. 

3. Forgery using as genu- 
ine a forged document — User—Filing docu¬ 
ment,but not tendering it in evidence— 
Penal Code (Art XLV. of i860), s. 4/1.] 
The mere filing of a document in Court 
without tendering the same in evidence 
does not constitute user of it within s. 471 
of the Penal Code.—A mbica Prasad Singh 
V. Emperor, 1 . L R , 35 Cat. 820. 

4. F<}rgkry—D ishonestly using as genu¬ 
ine Forged document—Falsification of Ac¬ 
counts—Alteration of Accounts—Penal Code 
(Act XLV. of i860), ss 46s, 471, 477A — 
Reading over Deposition to witness in the 
presence of the Accused or his Pleader- 
Criminal Procedure Code (Act V, of iSqS) 
s. 360 — Practice.] The alteration of ac¬ 
counts so as to show the receipt of a sum 
of money criminally misappropriated and 
in order to remove evidence of such mis¬ 
appropriation, is not an offence either under 
s 465 or 3. 477 \ of the Penal Code, there 
being no intent to commit fraud. Lolit 
Mohan Sarkarv. Queen-Empress, I. L. R., 
22 Cal. 313, and Emperor v. Rash Behari 
Das, I. L. R , 35 Cal. 450. distinguished. 
Whether or not there is an intent to defraud 
in any particular case depends on the cir¬ 
cumstances of the case. S. 360 of the Cri¬ 
minal Procedure Code is mandatory. The 
evidence given by a witness must be read 
over to him in the presence of the accused 
or his pleader, and no practice to the 
contrary can alter the plain words of the 
law— Jyotish Chandra Mukbrjbk v. 
Emperor, I. L. R . 36 Cal. 955. 

5. Forgery— Penal Code (Act XLV. of 
i860), ss, 417, 511, 468—Attempting to 

[Cr, Dig.—15.] 
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cheat and forfrery^Apl'lication to Univer- 
sity for duplicate certificate by person not 
entitled^Ojjfcnce.] S. held a Matriculation 
certificate which had been issued to him by 
a University. C hid failed to pass the Ma¬ 
triculation Examination. The Registrar of j 
the University received a letter purporting j 
to be signed by S. stating that his c.-rtificatc 
had been lost and requesting thit a duplicate 
might be issued. Enclosed with the letter 
was what purported to be a certificate by the 
head-master of a local school, corroborating 
the statement as to the loss and supporting 
the application for the issue of a duplicate. 
This document had not, in fact, been writ¬ 
ten by the head-master, and S. had not in 
fact lost his Matriculation certificate. C. 
was charged with cheating and forgery to 
ommit cheating. Tne Deputy M.^gistrate 
found on the evidence, that the writer of 
the application for a duplicate ccrtific-ite vas 
the accused, and convicted and sentenced 
the accused on both charges. The Sessions 
Judge, on appeal, altered the offenc'S to 
those of attemp ing to cheit and forgery to 
commit cheating and reduced the sentence. 
Subject to these modifications he dismissed 
the appeal. On a reviiion-petiiion being 
filed in the High Court: Held, that the 
charge of cheating must fail, inasmuch as 
there was no proof that the deception prac 
tised by the accused on the Registrar of the 
University had caused harm or damage to 
him or to the University which he represent¬ 
ed. Nor was it shown that the accused, in 
applying for the duplicate certificate, h id 
any intention of ciusing wrongful gain to 
himself tir wrongful loss to the Uni/ersify, 
to whom he li,<d paid a fee greiter ih.an the 
cost-price of the certificate. The charge of 
forgery also failed, for, assuming that accused 
had fabricated the head master’s certificate, 
it was not shown that he had done so fraudu • 
lently or dishonestly, and with intent to 
cause damage or injury to the public or to 
any one. The question before the Court was 
not as to his intended use of the certificate 
subsequently. Even if he had such an in¬ 
tention this mere preparation did not 
amount to an attempt to commit an offence 
within the meaning of s. 5JI of the Indian 
Penal Code.— Kin’G-E.mperor v. C. Srini* 
VASAN, I. L. R., 25 Mad. 726. 

6 Forgbpy— Code, $. ^<55— 

' Frauiulenily One P, the wife of 
A, left her husbind’s house. A pul in a 
petition at the police station asking that a 
search might be made for the missing wo¬ 
man, and he also employed a pleader, one 
Z to assist him in discovering the where¬ 
abouts of P. H, the son of Z, and a clerk 
employed in the oflico of the District 
Superintendent of Police, forged two orders 


Forgery {coutd .)— 

purporting to be orders of the District 
Superintendent of Police, the first intimat¬ 
ing that the woman P was with one S, the 
wife of G, weaver, and that the Sub-in¬ 
spector should be directed to hand her over 
to the petitioner (A), and the second direct¬ 
ing the Sub-inspector to hand the woman 
over to the petitioner. Held, that in fabri¬ 
cating these two documents, H had acted 
fraudulently and had committed the offence 
punishable under s. 465 of the Penal Code. 
Queen-Empress v. Soshi Bhushan (I. L. R., 

15 All. 210), ^Qucen>Empress v. Abbas Alt, 

( 1 . L. R.. 25 Cal. 512), and Kotamraja Ven- 
katraydaii v. Emperor (I. L. R., 2S Mad. 
90). referred to. — Emphror v. Ali Hasan, 

I. L. R., 28 All. 358; 3 A. L J. 149. 

7 FoRGBRY—P en< 3 / Code, ss. 466, 471 ^ 
Using as ge’iuine a forged document’^ 
Copies of a forced original.'] Where a 
person, knowing or having reason to believe 
th.it the entries in certain village khasras 
were forged, took copies of those khasras, 
and used them as evidence in his favour in 
a civil suit, it was held that he might be 
properly convicted of fraudulently or dis¬ 
honestly u iing as genuine the khasras which 
he knew or h^d reason to believe to be 
forged, and punished under s. 471 read 
with s. 466 of the Penal Code.—E mperor v. 
iMulai Singh, I. L. R , 2S AH. 402 ; 3 A. 
L. J. 190. 

8 Forgbry — yfaking a false document 
—Dishonestly or fraudulently ", mean* 
ing of—Alteration of document in a material 
part thereof-“Affixing one’s signature to 
document not required by /an* to be oftesied 
after execution and registration—Using a 
I document—Penal Code (Act XLV,of 

tSoo), ss, 34, 25. 4^3, 464 and 47t f] Where 
the accused affixed his signature to a 
kabuliar, which was not required by law to 
be attested by witnesses, after its execution, 
and registration, b:;low the names of the 
attesting witnesses, but without putting a 
dite or alleging actual presence at the time 
of its execution: Held, that such act did 
not fall within the first clause of s. 464 of 
the Penal Code, inasmuch as, although it 
may have increased the apparent evidence 
of its genuineness, it was not done *' dis¬ 
honestly” or "fraudulently' within ss. 24 
and 25 ; and further, that it did not justify 
the inference that he intended it to be 
believed that the document was made or 
signed at a time when he knew it was not 
made or signed, but was consistent with the 
hypothesis that he intended it to be believed 
that he would be able, if called as a witness, 
to prove its genuineness. The expression 
"intent to de^fraud ” implies conduct 
coupled with an intention to deceive and 
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thereby to injure. The word ’'defraud” 
involves two conceptions, vis., deceit and 
injury to the person deceived, that is, an 
infringement of some legal right posses¬ 
sed by him, but not necessarily deprivation 
of property. Queen-Empress v. Muhanimud 
Saeed Khan, 1 . L. R., 2i All. 113; Queen- 
Empress V. Ahhas AH, I. L. R , 25 Cal. 513 ; 
Abdul Rajaks. Queen-Empress, P. R. Cr. 
2 , and V. Toshack, 4 Cox C. C. 38’, 
referred to: Held, further, that the inter¬ 
polation of the name of a witness, as an 
attestor, subsequent to the execution of a 
document which need not be attested, is 
not a material alteration thereof within the 
second clause of s. 464. Mohesh Chunder 
Chatterjee v. Kamini Ktimari Dahia, I. L. R. 
12 Cal. 313; - Venkatesh Prabhu v. Baba 
Subraya, I. L. R., 15 Bom. 44; Vaaeer AH 
V. Surya Narain, i Mad. L. ]. 388; State 
v. Gherkin, 7 Iredell N. C. 206; Blackiuell 
V. 4 Dev. & Bat. II3;32 Am Dec. 
075, approved. Siijfel v. Bank of England, 
9 Q- B. D. 555, and v. Asplin, 12 Cox. 
C. C. 391 » explained and distinguished. 
Sttaram Krishna v Daji Devaji, I. L. R., 7 
Bom. 418; dissented from. The test of 
the rnateriality of an alteration in a docu- 
nient is not an addition stating a falsehood 
made expressly or by implication, in order 
to increase the apparent evidence of its 
genuineness, but one which alters the legal 
identity or character of the instrumen t either 
in its terms or in the relation of the parties 
it.—SuRB.sDSA N.ath Ghoss V. Emper- 
OK, 1 . L. R., 38 Cal. 75. 

9. Forgery— Code (Act XLV. of 
i860), ss.} 4^6, 471 ^Using as genuine a 
forged document ^Person convicted of and 
sentenced for the forgery not also to be sen¬ 
tenced for the use .2 Held that a person 
who, being himself the forger thereof, has 
Used as genuine a forged document cannot 
be punished as well under s. 471 of the 
Indian Penal Code for the use as under s. 

466 for the forgery,— Queen-Empress v, 
Umr.vo Lal, I. L. R,, 23 All. 84. 

Frauduleat Removal of Property— 

Fraudulent Removal of Property- 
Penal Code, s 4^4 ““B)ishonest removal by 
tenants of crops ^Ryois holding on varam 
tenure^Crops in possession of ryots—No 

taking out of possession—Offence?^ If ryots 

holding land on vara.m tenure remove 
crops for the purpose of protecting them 
from injury or damage owing to delay 
or refusal on the part of the Zemindar to 
perform his part in the harvesting or 
division, such a removal would not be 
dishonest within the meaning of s. 424 of 
the Indian Penal Code. But, where it is 
proved that the crops have been removed 


Fraudulent Removal of Property ctd. 

dishonestly or fraudulently, an offence is 
committed under s. 42^, even though the 
Zemindar, under the terms of the tenancy, 
acquires no property in the share due to 

him until the ryots have delivered it to 
him. — SuBUDHi Rantho v. Balarama 
PuDi, I L. R., 26 Mai 481. 

Fraudulent Transfer of Property— 
Fr.\udulent Transfer of Property— 
Penal Code, s. 206—Transfer of attached 
property.'] Held thu there is nothing 
whatever in law to prevent a judgment- 
debtor from disposing of his interest such 
as it may be in an attached debt. The 
Court h.as no right to presume a fraudulent 
intent because a person does what he is 
legally entitled to do.— Ram Narain v. 
JoKHAi Ram, 3 All L. J. i. 

Fresh Trial after Discharge— 

I. Fresh Trial After Discharge — 
Magistrate^Conviction --Offence exclusive¬ 
ly triable by Court of Session—Accused, 
discharge of, by Sessions Judge on appeal — 
Re-trial, no order for—Re-trial and com¬ 
mitment of accused ^JurUdiction—Cri¬ 
minal Procedure Code (Act V. of tSgS), ss. 
^^ 5 , 403 > 423- and 530—Indian Post Office 
Act (F/. of iSgS), s 52.] Where an 
accused was convicted by a Magistrate of 
an offence exclusively triable by a Court of 
Session, and on appeal the Sessions Judge, 
without ordering further proceedings to 
betaken, set aside the conviction and dis¬ 
charged the accused on the ground that 
the Magistrate had r 0 jurisdiction to hold 
the trial and fresh proceedings in respect 
of the same offence were taken by another 
Magistrate against the accused, who was 
committed for trial to the Court of Session : 
Held, that where a Sessions Judge on 
appeal is empowered to order the re-trial 
of an accused person and does not do so, 
but merely discharges him, there is nothing 
in law to prevent a Court of competent 
jurisdiction from instituting fresh pro¬ 
ceedings against the accused and com¬ 
mitting him. Held, further, that inasmuch 
as s. 423 of the Criminal Procedure Code 
contemplates an order for a retrial by a 
Court of competent jurisdiction, and the 
trial in this case had been set aside owing 
' to the Magistrate having had no juri*- 
diction to hold it, no trial had in fact taken 
place, so that the Sessions Judge could not 
possibly have ordered a re trial.— Abdul 
Ghani V. Emperor, I. L. R„ 29 Cal. 412. 

2. Fresh Trial After Discharge— 
Accused, dischjrge of—Warrant case — Pro¬ 
cess, re-issue of, against accused in respect 
of the same offences^Magistrate, powers of 
Provincial or Mofussil—Whether order for 
further inquiry necessary before re issue of 
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process — Judi>mcnt — Criminal Procedure 
Code (Act V.of idoS), ss. 253, 307,3(>9< 
403, and 437 ] by the Full Bench 

(Gmosb.J dissenting) that a Magistrate in 
a warrant-case having passed an ord-rof 
discharge is compete;.t to take fresh pio- 
ceedings and issue process against the 
accused in respect of the same offence with¬ 
out an order for further imjuiry being 
passed under s. 437 of the Criminal PiO’ 
cedure Code, having the effect of setting 
aside such order 01 discharge, Drearku 
Nath Mondul v. Peni Madhub Banerjee 
(I. L R.. 2iCal 652) referred to. Ghosk, 
j.—y\n order of discharge wnen once made 
Dy a Magistrate can only be altered and 
the prosecution revived by an order of a 
Superior Court, 'rhe order of discharge 
made by the M.'igisiratc in this case did not 
amount to a judgment within tne me.ming 
of s. 369 or s. 367 of the Criminal I'ro 
cedure Code, as there w\s no judicial in¬ 
vestigation by the Migi-tra'.e of the merits 
of the complaint, and therefore the order 
ol discharge was not a b^r to the revival 
of thj sime coinpUint.— Mirt Ausvad 
Hossbin V. M.MtOMBD Askari, I. L. R., 29 
Cal. 726. 

Further Inquiry — 

1. FuRTunR Inouiry—S cr:<r/ 7 v /'>r aood 

behaviour — Criminal Procedure Code s. 
7/0.J A District M.agistrato has no power 
und-rr the I.aw to order a further inquiry in 
a proceeding under s 1 lO of the Criirinal 
Procclure Col.* after setting a^id on 
appeal an orii<r parsed by a Subordinate 
Magistrate directing the accused to furnish 
security for goo:! behaviour— Davanath 
Taluko\r V. E.mpkuor, 1 L R , 35 Cal. 8. 

2. KuRTHiiR Enouiry— Crimiml Pro¬ 
cedure C)de (Act I' of ss. 203, 437 

and 430 — Complaint, dismissal of — Presi¬ 
dency Ma listrate^ Ju'iidi ti.) 1 of Ili^h 
Court to order furthc’ enquiry on the 
merits — Charter Act (24 and 25 FiV/,, 
c. roq), s. 75 3 Wnere a complaint has 
been dismissed by a Presidency Magistrate 
under s. 203 of the Cri ninal Procedure 
Code, the High Court has no power to 
direct a further enquiry under ss. 437 and 
439 of the Code, but only under s. 15 of 
the Charter Act 25 Viet, c. 104). 

The question of tne propriety or the im¬ 
propriety of the order of dis nissal does not 
strictly come within the authority vested 
in the Court thereunder.—Dt-:ni Box 
Shroff Iutmvl Duxr, krwvl, I. L R. -aa 
Cal. 1282. 

3. Furtmkr ISQiiiRY —Criminal Proce¬ 
dure ( ode, s. 437 —Peinsion — I.oroer Court 
havins^ concurrent jurisdiction in revision 
\Diih the lii^h Court ] Where the Magis- 


Further Inquiry {conid )— 

Irate of the District dismissed a complaint 
under the provisions of s. 203 of the Code 
of Criminal Procedure, the High Court 
declined to entertain an application by the 
Complainant asking for further inquiry 
under s 437 of the Code, when no applica¬ 
tion for that object had been made to the 
Sessions Judge.— Gullay v. Bakar Husain, 

I. L. R., 28 All 203 . 

4. Further Inquiry — Accused, Convic¬ 
tion of—Ojfence net charged—Other persons 
not before Maciistrate—^^Criminal Procedure 
Code {Act V. if iSgS), ss. 203. 204, 437 — 
Penal Co.ie {Act XLV. of 1S60), ss. 144, 
426 ] On a complaint made to the Deputy 
Magistrate, he convicted one of the accused, 

H, of mischief. On application made to 
the Sessions Judge, he directed a further 
inquiry to be made by the Magistrate into 
another offence, under s. 144 of the Penal 
Code, in respect of H. no charge of any 
such offence liAving been made at any time 
against him The Sessions Judge also 
directed a further inquiry against other per¬ 
sons, who apparently were mentioned in 
tile complaint, but who had not been sum- 
moned to appear before the Magistrate, 
Held that ihc order of the Sessions Judge 
w.is without jurisdiction, not being within 
the powers described by s. 437 of the Cri¬ 
minal Procedure Code, — Har Kishorb 
Dass V JuGUL Chundkr Kauyarathna 
BHU rTACMARjRB, 1 . L. R., 2 J Cal. 658. 

5. Furthhr \SQ\JIR\'^ Proceedings for 
tahimr securi‘v for good behaviour —Z?is- 
chari^e of pcson called upon—Further in¬ 
quiry. Poseer to ardc', in such proceedings^^ 
Criminal Procc lure Code (Act F. o<^ itSgS), 
ss. no, 437 ] A further inquiry cannot be 
made into the case of a person against 
whom proceedings under s iio of the Cri¬ 
minal Procedure Code have been taken, and 
who has been discharged. If it be consider¬ 
ed by the M tgistratc that it is necessary to 
institute further proceedings, he is compe¬ 
tent to do so under the law, on fresh infor¬ 
mation received. The further inquiry which 
c.an be ordered under s. 437 of the Criminal 
Procedure Code is into a complaint which 
has been dismissed, or into the ca^e of any 
accused person who has been discharged- 
Proceedings under s. 110 of the Criminal 
Procedure Code cannot be regarded as on 
a complaint, nor can they be regarded as a 
case in which any accused person has been 
disch.xrged for the terms ' accused person " 
and ‘ dis'ha^ge " in s 437 of the Criminal 
Pr-'cedure Code clearly refer to a person 
accused of an offence who has been dis¬ 
charged from a charge of th.at offence within 
the terms of Ch. XIX. o( the Code.— Qubsn- 
Emprrss V. Iman Mondal, I . L. R , 37 Cal. 

66a. 
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6. Further Inquiry— to direct 

further inquiry against a person not named 
in the complaint nor before the Courts 
Notice, necessity of—Criminal Procedure 
Code {Act V. 0/ i8g8), s. ^j;.] The Court 
has no jurisdiction to direct a further in- 
quiry, under s. 437 of Crinninal Procedure 
Code, in respect ot a person who was not 
named in the complaint and against whom 
no other regular process has been issued. 
An order under s. 437 of the Code made 
without previous notice to the accused is 
bad in law. Giridhari Afaruari v. Emperor^ 
12 C. W. N. 822, followed.— Ambar Ali v. 
Anjab Ali, I L. R . 39 Cal. 23S. 

7 Further Inquiry— Proce¬ 
dure Code, ss. 254, 437 -Revision.] The 
Magistrate, after the evidence for the pro* 
secution had been gone into, gave the ac* 
cused benefit of doubt and discharged him. 
Held that the District Magistrate was not 
competent to order a further inquiry on the 
ground that the trying Magistrate had act¬ 
ed wrongly in giving the accused benefit of 
doubt before charge was framed and the 
case was heard fully. No charge should 
be framed when there are grounds for doubt 
as to the guilt of the accused.— Mul Ciiand 
V. King Emperor. 2 P. R. Cr., 37 p. L. R. 
1906. 

G. 

Gambling— 

I. Gambling— Act IV. of 1S87, 

3 t 4 t and S-^Instrii nents of gaming—^ 

Books and telegrams^Game^Procedure^ 
Policeojgicer investigating offence not to 
conduct prosecution^Criminal Procedure 
Code (Act V. of t8gS), ss. 4gs, cl. {4) 
and S37.] The accused was partner in 
a shop at Surat in which he ostensibly 
^rried on a satta or wagering business. 
Ihe wagers were made with regard to 
the last unit of the figures denoting the 
prices for which opium was sold at 
Calcutta on a given day. Information 
as to these sales was received by tele¬ 
graph from Calcutta. The firm kept 
books in which the wagers were re¬ 
corded. The accused was convicted and 
sentenced under ss. 4 and 5 of Bom. 
Act IV, of 18S7. Held^ by Candy and 
rULToN, JJ., (confirming the sentence un¬ 
der s. 4), that the books kept by the 
firm for tne purpose of recording the 
wagers were instruments of gaming within 
the definition of s. 3 of Born. Act IV. of 
1887. Held, by Candy, J., that the tele¬ 
grams received and used for the pur- 
pose of determining the result of the 
bets were also within the definition. 

also, (setting aside the conviccion 

uoder s. 5) that the wagering with which 


Gambling {contd.)-^ 

the accused was charged was not a 
“game’ and the presumptions under 
s, 7 and cl. (2) of s. 5 of the Act 
did not apply. A Police Inspector, who 
j has taken part in the investigation into 
I an_ offence, is not qualified to conduct 
I the prosecution of the person charged 
with that offence (Criminal Procedure 
I Code, Act V. of 1898, s. 495, ci. 4).— 
Emperor v. Tribhovandas Brijbhukan- 
das, I. L. R., 26 Bom. 533. 

2. Gambling — Prevention of Gambling 
Act (Bom. Act IV. of 1887J, s. S^Power 
of seizing money 'found therein’^In- 
terpretation.] The power of seizing 
money found in a gaming house under 
s- 8 of Bom. Act IV. of 1887 does 
not extend to money found on the 
persons of those who may at the time 
be in such gaming house.— Emperor v. 
Walli Mussaji, I. L. R., 26 Bom. 
641. 

3 - Gambling — Public place-^Osara or 
verandah—Gambling Act, {Bengal Act, //. 
or 1807). s. //.] The accused were convic¬ 
ted under s. 11 of the Gambling Act. 11 . (B. 
C ) of i 857 , of Gambling in a public place*. 
The place where ihe gambling was held was 
an osara or verandah, which was enclosed 
on all sides, but having doors opening 
towards the road and having a platform 
between the osara and the road. It was 
a part of a building, which was the 
private property of certain individuals, 
and was used during the day as a 
shop; but not so in the niglit. The 
gambling in question took place after 
midnight Held, setting aside the con¬ 
victions, that the osara was not a public 
place within the meaning of s. ii of 
the Gambling Act.— Durga Prasad Kal- 
WAR V. Emperor, 1 . L. R., 31 Cal. 910. 

4 - Gambling— horse-racing ma¬ 
chine-instrument of gaming—Compound 
of house—Public place—Gambling Act 
{Bengal Act II. of 1867)] The accused 
played a game of sham horse*racing known 
as “ little horses ’ by means of a machine. 
Which horse won was a pure matter 
of chance. The public staked their money 
on any of the horses before the machine 
was started. The accused appropriated 
all the stakes, returning four times their 
stakes to those, who had staked their 
money on the winning horse. The game 
WdS^ played in the compound of the 
Sanjoy Press consisting of an open space 
of land without any fence situated one 
cubit from the bazar. There was no evi¬ 
dence that the owner ever gave or refused 
permission to any one to come on his 
compound or that any one asked hia 
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permission to do so or that any one 
was prcvetjted djing so by him. Held, 
the accused was rightly convicted under 
s. n of the Bengal Gambling Act, 11 . of 
1867. The difference between gaming and 
betting discussed. The Queen v. Well.ird, 
L. R. 14 y. B. D. 63; Turnbull v. Ap¬ 
pleton, 45 I. P. 469; Queen-Empress v. 
Sri Lai, 1 . L- R, 17 All. 166: Khudi 
Sheikh V. The Kinjf Emperor, 6 C. W. N. 
33 Queen-Empress v. Narottamdas Hoti- 
ram. I. L. R., 13 Bom. 63 i. referred 

to.— Hari Singh v J \du Nand.\n Singh 
I. L. R, 3 t Cal. 542. 

5. G A MB L 1 N o^Dombay Prevention of 
Camhlinfr Act (Bombay Act IV. of 18S7), 
ss. 4, 5. d, 7 ^Keepin^ a common framing 
house--Applicability of presumption under 
s. 7 to cases under s 4—Warrant under s. 6 
^Delay in executing the sonrrant—Previous 
conviction —Criminal Procedure Code (Act 
V. of iSifS), s. 4.\2 — Evidence Act (Act /. of 
187^. 55. /^ 5 /] Cn the 19th May. 1903. 
a warrant was issued by thi Commissioner 
of Police at Bombay, under s. 6 of the 
Bombay Prevention of Gimbling Act 
(Bombay Act IV. of 18S7;, for the arrest 
of accused I. In execution of this warrant, 
when, on the 7th June, 1903, the police 
entered the room of accused 1, no actual 
play was seen by the raiding party, but 
there were found playing cards on the 
ground and ten persons, including accused 
I were found sitting in a circle. Upon 
these facts the Magistrate convicted the 
accused of keeping a common gaming 
house, an offence under s. 4 of the Bombay 
Prevention of Gambling Act (Bombay Act 
IV. of 1887), by applying to him the pre¬ 
sumption created by s. 7 of the Act: and 
taking into consideration the previous con- 
victions of the accused under the Act. he 
sentenced him to piy a fine of Rs. 500, the 
maximum amount of fine allowed by the 
section. On appeal to the High Court, 
Held, by ClIANDAVARKAR AND AsTON, J J. 
(Jacob, J, dissenting), affirming the con¬ 
viction, (I) that the presumption created by 
s. 7 of the Bombay Prevention of Gambling 
Act (Bomb.ay Act IV. of 1SS7) could bo 
applied to cases falling under s. 5 as well 
as to those falling within the purview of 
s. 4 of the Act. (2) That the applicability 
of s. 7 of the Bomb.iy Prevention of Gam 
bling Act (Bombay Act !V. of 1837) was 
affected by the fact that a considerable 
interval had elapsed between the issue of a 
warrant under s 6 of the Act and the execu¬ 
tion thereof: (3) That the evidence that 
the accused had been previously convicted 
of the same offence was admissible to show 
guilty knowledge or intention. Held, by 

Jacob, J, dissenting, (i) that the presump- 


Gambling {contd.)-- 

tion created by s 7 of the Bombay Preven- 
lio'i of Gambling Act (Bombay Act IV. of 
1837) is sufficient for the purposes of s 5 
of the Act. It is also sufficient for the 
purposes of s. 4 (a) so far as regards the 
fact that the house, &c., is so used, but it 
is not alone sufficient for the purpose of 
showing that the house was so kept or used 
by any specified person. (2) That in a 
trial for an offence under s. 4 {a) of the 
Bombay Prevention of Gambling Act 
(Bombay Act IV. of iSSy). the evidence 
that the accused was previously convicted 
of a similar offence cannot be admitted 
either under s. 54 or s. 11 of the Evidence 
Act ( 1 . of 1872). (3) That the question 

whether the delay, between the issue of a 
warrant under s. 6 of the Act and its execu¬ 
tion, has been reasonable or otherwise is 
one which must be decided with reference 
to the circumstances of each case— 
E.mi’eror V. Alloomivv Husan, I. L. R.| 
28 Bom. 129 

6. G A M B L I N G— Bombay Prevention of 
Gambling Act (Bom. Act IV. of 1887)^ ss. 3, 

12—Gambling in a machhsoa—Public place 
—Bombay Harbour.'] The accused, fourteen 
in number, chartered a machksva (boat), and, 
having got it anchored in the Bombay 
Harbaur a mile away from the land, carried 
on gambling there For this they were 
convicted of an offence under s. 12 of the 
Bombay Prevention of Gambling Act 
(Bombay Act IV. of 1887) for gaming in a 
public place: Held, Ih H the accused were 
not guilty of an offence under s. I3 of the 
Act, since they cannot bu said to be gam¬ 
bling in a public place. Per Batty, J. 

I The word "place” which is patient of 
miny different meanings, must necessarily, 
in each instance in which it is used by the 
Legislature, be construed with reference to 
the intention to be inferred from the con¬ 
text Thus in s. 12 of the Bomb.iy Preven¬ 
tion of Gambling Act (Bomb.iy Act IV. of 
1887) or in s 3 of 36 and 37 Viet., c, 38, 
in connection with such words as roads, 
streets and thoroughfares, it has a very 
different meaning from that which it bears 
in s. 4 of the Act, and from that given to it 
in connection with s. 3 of 16 and 17 Viet,, 
c. 119. by judicial decisions. The mischief 
aimed at in s. 4 of the Act is a mischief 
clearly distinct from that aimed at in s. 12 
of the Act. In the former, the mischief 
aimed at is the practice of individuals 
making a profit by providing a spot of their 
own selection known ns a place where gam¬ 
bling is to be carried on, and making a 
livelihood by attracting people to a place 
which they would not otherwise frequent. 

I In the latter, the offence is not that the 
' individuil members are making a profit at 
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Gambling {contd .)— 

all but simply that they are carrying on 
their gambling with such publicity that the 
ordinary passer-by cannot well avoid seeing 
it and being enticed—if his inclinations lie 
that way — to join in or follow the bad 
example openly placed in his way. In the 
one case comparative privacy for profit, in 
the other the bad public example and 
accessibility to the public, would seem to 
constitute the gravamen of the offence. S. 
12 of the Bombay Prevention of Gambling 
Act (Bombay Act IV. of 1S87) aims at 
gambling in a public place or thoroughfare, 
ordinarily with no intervening obstruction 
to the public view, where there is voluntary 
publicity.— Empuror t;. Jusub Ally, I. L. 
R., 29 Bom. 386. 

7 « G A M B L I N G— -Bombay Prevention of 
Gambling Act (Bombay Act IV. of 18S7J, 
ss. 3, 4 {a)~Instrument of gaming—Single 
page 0/ paper used for registering wager 
The expression " instruments ot gaming " 
as defined in s. 3 of the Bombay Prevention 

of G mbling Act (Bombay At c jV. of 1887) 

includes a single page of paper used for 

registeringwagers.—E mperor v. Lakhamsi, 
1 . L. R., 29 Bom. 264. 

8 . Gambling — Gambling Act (Bom. Act 

ss. 4, 5, y—Common gaming 
house — Jamatkhana of the Borah com- 
fnunity.2 accused were found playing 

for money with cards in a building ordi- 
narily used as a Jamatkhana, but accessible 
to such members of the Borah community 
as have no place to live in and are too poor 
to afford the rent of a loom. This place 
was frequented by the petitioners and 
others and instruments of gaming were 
found there when the accused Wtre arrested. 
The Magistrate convicted the accused of 
offences under ss. 4 and 5 of the Bombay 
Prevention of Gambling Act (Bombay 
Act IV. of 1887); Held, that it was open to 
the Magisrtate to rely on the presumption 
which under s, 7 of the Act might be drawn 
that this place was used as a common 
gaming house unless the contrary was 
made to appear by the evidence before him : 
there was, therefore, no ground to inter¬ 
fere in revision with the convictions under 
s. 5 of the Act Held, further, that no pre¬ 
sumption arose under s. 7 of the Act that 
the place was “ kept"' by any person as a 
common gaming house; the conviction 
under s. 4 was therefore wrong. In order 
to constitute an offence under s. 4 of the 
Bombay Prevention of Gambling Act (Bom. 
Act IV. of 1887), of keeping a common 
gaming house, it is necessary to show, in 
the first place, that the person charged with 
that offence is the owner, or occupier, or, a 
person "having the use'' of the place 


Gambling {conid.)-^ 

alleged to be kept as a common gamirg 
house. It is net sufficient to show that 
the accused used the place in question for 
the purpose of gaming there.— Emperor v. 
W alia Musaji, I. L. R , 29 Bom. 226, 

9. GAh\QL\tiG—Prevention of Gambling 
Act (Bom. Act IV. of 1SS7), s. 12—Gain* 
blingin a railway carriage—Through special 
train — Public place—Railway track — 
Public having no right of access except 
Passengers.'\ The accused were convicted 
under s 12 of the Bombay Preventio.i of 
Gambling Act (Bom. Act IV. of 1887) as 
persons found playing for money in a 
railway carriage forming part of a through 
special train running between Poona and 
Bombay while the train stopped for engine 
purposes only at the Reversing station (on 
the Bore Ghauts between Karjatand Khan- 
dala Stations) of the Great Indian Penin¬ 
sula Railway, Held, reversing the coi.vic* 
tion, that a railway carriage forming part 
of a through special train is not a public 
place under s. j 2 of the Bombay Prevention 
of Gambling Act (Bom. Act IV. of 1887) 
Per Jenkins, C. J. .—The word •• place 
[in s. 12 of the Bombay Prevention of Gam¬ 
bling Act (Bom. Act IV. of 1877) is, I 

think, qualified by the word " public " and 

having regard to its context and its position 
in that context, it must, in my opinion, 
mean a place of the same general character 

as a road or thoroughfare . I am 

unable to regard the railway carriage 
in which the accused were, as possessing 
such characteristics of, or bearing such a 
general resemblance to, a street or thorough¬ 
fare as to justify us in holding that it was a 
public place within the meaning of s. 12 
of the Act, with which alone we are con¬ 
cerned. Per Russell, y — The adjective 
"public" [in s. 12 of the Bombay Preven¬ 
tion of Gambling Act (Bom. Act IV. of 
1887] applies to all the three nouns—street, 
place or thoroughfare, and it is clear that 
the railway line certainly cannot be des¬ 
cribed as a '• public street or thoroughfare " 

I nasmuch as it is not and cannot be used 
by the public in the same way as they 
are in the habit of using " public streets ” 
and “thoroughfares"— Emperor v. Hus¬ 
sein, 1 . L. R., 30 Bom. 348; 8 Bom. 

L R. 22. 

10. Gambling — Gambling Act (III. of 
1867), ss. 4, 5, 6—Common gaming house 
— Evidence — “ Credible information^— 
Held that when a house is searched by the 
Police on information that it is a common 
gaming house, the finding of instruments 
of gaming will be admissible evidence that 
the house is used as a common gaming 
house notwithstanding that the warrant 
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under which the search is conducted is 
defective, though the fsuding of such arti¬ 
cles may not be evidence to the extent 
men tioned in s. 6 of Act III of 1867- Held 
also that the words “credible ii.forma 
tion ' as used in s. 5 of Art III. of 1867 
have not the same meaning as ' credible 
evidence." The “ credible information ” 
there mentioned need not be in writing.— 
KmPHROR V. AbDUS SAM.^D, i. L. R., 28 
Ail. 210. 

II. — Bovihay Prevention of 

Cainbling Act (Bom. Act IV. o! 

4, 5. 7— Keel^ing a common gaming¬ 

house—Presumption under s. 7 of the Act 
— Criminal Procedure Code (Act V. of 
l8g8), s, 65, /05.] The complainant, an 
Abkari Sub-Inspector, having come to 
know that gambling was then actually 
going on in the house of the accused, com¬ 
municated the information to the District 
Magistrate, whom he met on the road. 
The District Magistrate desired the com¬ 
plainant to go and stand before the house 
and oidered him to enter the house aiid 
arrest the persons gambling there on sight 
of the District Magistrate’s carriage at the 
spot. The complainant did so; and on a 
signal by the District Magistrate entered 
the house and arrested the accused with cards 
and money. During the trial, the District 
Magistrate w.is not examined as a witness. 
The trying Magistrate convicted the 
accused for offences under the Bombay 
Prevention of Gambling Act (Bombay Act 
)V. of 1887), applying to them the presump¬ 
tion arising under section 7 of the Act : 
Held, reversing the Cv nviction and sentence, 
that the Magistrate cr^ed in applying to 
the accused the presumption arising under 
section 7 of the Act. The presumption 
under section 7 of the Bombay Prevention 
of Gambling Act iBombay Act IV. of 
1887) arises only where there has been an 
arrest and a search under section 6 of the Act. 
As a First Class Magistrate has, under 
section 6 of the Act, power to give authority 
under a special warrant to a police officer 
of the class designated in the section to 
make (he arrest and the search, the I.egis- 
lature must be presumed to have intended 
that the Magistrate, First Class, should 
have the authority to make the arrest and 
the search himself, if necessary. Where 
the Bombay Prevention of Gambling Act 
has provided for the manner or place 
of Investigating or inquiring into any 
offence under it, Its provisions must prevail 
and the Criminal Procedure Code must 
give way. Accordingly, no provision of 
the Code as to the authority empowered 
to issue a warrant for arrest or search, or 
the person to whom and the conditions 
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under which such warrant may be issued 
can apply for the purposes of section 7 of 
the Act. The auihoriiy, the persons and 
the conditions must be respectively those 
specifically mentioned in section 6 of the 
Act and no other. But the special pro¬ 
vision in section 6 would still be subject to 
the gerieral provisions of sections 65 and 
105 of the Cede. When a Magistrate, 
First Llass, or other officer mentioned in 
section 6 ot the Bombay Prevention of 
Ganibling Act (Bombiy Act IV. of 1887) 
himself acts under its provisions, instead 
of acting through an officer of the parti¬ 
cular class prescribed therein under a 
special warrant, he must act strictly in 
compliance with those provisions. The 
first condition necessary to make an arrest 
and seizure under the section legal so as to 
bring in the operation of section 7 is that 
where the Magistrate is acting on inform- 
malion, there must be a complaint made 
before him on oath to sot him in motion. 
When a .Magislrate, First Class, or other 
officer nuiviontd in section 6 liimsclf dees 
the arts specified in cliusts (i) to (3J of the 
section instead of issuing a special warrant, 
he must give evidence, because he supplies 
the place of the warrant and the warrant is 
a necessary part of the evidence for the 
prosecution. Where a Magistrate, First 
Class, himself makes an arrest and seizure 
under section 6 of the Bombay Prevention 
of Gambling Act (Bombay Act IV. of 1S87) 
he must himself ‘‘enter” the '* house, roo n 
or place” with the assistance of su h 
persons as m.iy be found necessary. Sec¬ 
tion 6 of the Bombay Prevention of Gam¬ 
bling Act (Bombiy Act IV. of 18S7) must 
be construed strictly because section 7 gives 
to an arrest and seizure under it an opera¬ 
tion different from that of the general 
presumption of innocence in criminal cases. 
hnpcratri.x v, Suhhabatta, Unrep. Cri. Cas. 
825 : Cri. Rul. 63 of 1895, followed,— 
Emperor v. Fbrn.ad, I. L R. 31 Bom. 438. 

Good Behaviour— 

Good Bbha\’IOUR —Security for—General 
repute—Locus P(rniicnti<T—Criminal Pro- 
eedurc Code {Act V. of iSoS) ss. tIO, llS.— 
The petitioner was imprisoned for one year 
on failure to furnish security for his good 
behaviour under s. no of the Criminal 
Procedure Code. About fifteen months 
after his release from Jail fresh proceedings 
of the same nature were started against 
him and he was again ordered to furnish 
security to be of good behiviour. Held^ 
that the ord.r should beset aside as the 
petitioni-r h.\d not had a sufficient locus 

JuNAB An V. Emperor. 1 L. 
R. 31 Cal. 783, 
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Grievous Hurt— 

Grihvous Hurt.— Three persons at¬ 
tack'd a fourth with lathis, and one of the 
assailants struck a blow which fractured the 
skull of the person attacked, and caused his 
death, but the evidence left it in doubt as 
to which of the three assailants struck that 
blow. Held that the offence c f which the 
three assailants were guilty was grievous 
hurt rather than culpable homicide not 
amounting to murder. Queen-Emp-e^s v. 
Duma Baidva (I. L. R., 19 Mad. 438) 

followed.— Empbror v. Bhola Singh. I. 
L. R., 29 All. 282. 

H. 

Habeas Corpus— 

I. Habeas Corpus— of appeal 
from order refusing to issue svrit of-^Judg- 
ment not being order passed in criminal 
trial—Posvers of High Court kearim' re¬ 
ference under s 307 of the Criminal Pro^ 
cedure Code—'Turisdiction to co>n7ni: Euro 
peantojail—Le‘tcrs Patent, j86s. ds.15, 
25, 26 27, 2S,—Code of Criminal Procedure 
(Act V, of 189S). ss. 307, 3S3, 491 and 546 
—Prisoners Act (III. of 19OOJ. ss. 7. 8, and 
g^Judicature Act, 1873 ('36 and 37 Viet., 
c. 66), ss 19 and 47O Held, by the Full 
Bench that the Pr.<visions in cl. 15 of the 
Letters Patent allowing an appeal apply to 
criminal as well as civil cases and that an 
order of a single Judge of the High Court 
made in the exercise of its ordinary original 
criminal jurisdiction, refusing an appli- 
cation by a prisoner under ss 456 and 491 
of the Code of Criminal Procedure for 
release from alleeed illegal cus ody under 
a sentence of imprisofiinent passed by a 
Divisional Bench of the Court, is a judg¬ 
ment, not being a sentence or order passed 
or made in any criminal trial, within the 
terms of cl. 15 of the Letters Patent, and 
an appeal lies from such order ta the High 
Court. Held, further, that the jurisdiction 
which the High Court exercises in hearing 
a case submitted to it under s. 307 of the 
Criminal Procedure Code is not its original j 
criminal jurisdiction, but it hears the case 
as a Court of Reference in the exercise of 
the jurisdiction vested in it by cJ. 28 of the 
Letters Patent, which is co«extfnsive with 
its Appellate Jurisdiction.— In the Mattrr 
OF Horacr Lyall, I. L. R., 29 Cal. 286. 

2. Habeas Corpus—// igA Court, juris¬ 
diction of—Extradition Proceedings, juris¬ 
diction of High Court in—Code of Criminal 
Procedure (Act V. of 1898), s, 491—Indian 
Extradilion Act (XV. of 1903), s. 3, sub ss. 
(J). (4k (7 and (8) and s. 4, sub-s. i\ 

—Evidence Act (/. of [872), if exhaustive 
— English Extradition Act (33 and 34 Viet. 

5 ^)» fart of the lex fori—Foreign Records, 
autheniicntion and adtnissibility of—Copy 
of document proved in Foreign Courts if 


Habeas Corpus (contd .)— 
admissible—Deposition taken in absence of 
t*ccused—Evidence of ofence on suhich Ma- 

* ^ ... , . est, irregularity of. 

If vitiates proceedings otherwise regular— 

Magistrate, who may be chosen by Govern¬ 
ment—Government of Bengal. if can issue 
order on requisition made to Government 
cf India—If suchord-r can he ratified by 
Government of India-Fresh proceedings, 
legality of, ivliHst pre ions ones pending— 
Migistraie, if can record evidence after 
sending report to Government—Refusal of 
reasonable opportunity to fugitive to pro* 
duce evidence, whether affects jurisdiction 
of Magistrate.'] it must be shown clearly 
that a supreme right such as that to habeas 
corpus or to directions in fh? nature of that 
writ has been e.xpressly if that be possible 
to the Legislature) tiken away. There is 
no such express provision in the Indian 
Extradition Act. The English Extradition 
Act did not give the right to habeas corpus. 

It merely declared a right which is created 
independently of that statute. In re Siletti 

V V I J ^ 935 : and Ex 

parte Besset, 6 Q. B. 481. followed. When 

a person appears before the High Court 
^d says that he is illegally detained, the 
High Court can enquire whether the warrant 
for his custody was validly fesued in 
extradition proceedings. If the provisions 
ot the Legislature have not been carried 
out, the High Court can interfere, notwith¬ 
standing thu the warrant has been given in 
extradition proceedings. Rudolf Stallmann 
Emp(r.r,\.\. R.. Cal. 5J7, distin- 
gmshed. S. 3, sub-s. (6) of the Indian 
Extradition Act, 1903. is not a substitute 
for, and does not interfere with, proceed¬ 
ings taken under s. 491 of the Code of Cri- 
mioal Procedure, 1898, the provisions of 
which are as much binding as those of the 
Extradition Act. The Indian Evidence Act 
(I of 1872) does not contain ihe whole law 
of evidence governing this country. Under 
s. 2, vvhich saves certain rules of evidence 
the English Extradition Act, which is ap ’ 
plicabie to this country, is part of the lex 
fori. Records, therefore, of the Berlin 
Court, which are authenticated in the 
manner prescribed by ss. 14 and 15 of the 
English Extradition Act, can be properly 
admitted in evidence. A copy of a docu¬ 
ment (Bill), the original of which was 
proved in the German Court, is admissible 
as part of the records of the German Court. 
There may however be cases in which the 
production of the original document may 
be necessary for the enquiry in this country. 

If there is evidence before the Magistrate, 

the fugitive criminal cannot ask the Court 

to determine whether a prima facie case 
has been properly found on such evidence. 

In re Siletti, 87 L. T. 332; 71 L. J. K. B. 

[Cr, Dig,— 
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935. followed. The High Court will not! 
sit in appe;il to review and weigh the ' 
evidence. It is sufficient that there should , 
be some evidence of the offence upon which 
the Magistrate may reasonably act. Any 
irregularity in the original arrest of the 
accused is immaterial, provided that the i 
subsequ^-nt proceedings have b^en right. 

R. v. Wril 9O B D. 701; IS Cox C C. 
1R9, followed. I he substantial question is 
not how the accused is brought into Court, 
but whether the Court which enquired info 
his case had jurisdiction to do so. The 
Government of India may issue its order to 
anv Magistrate, and si»ch Magistrate may 
issue a warrant, provided he is one who has 
jurisdiction to enquire into fhe crime i f 
the nature of that for which extradition is 
sought Therefore, an enquiry into the 
case of a fugitive crimii al under arics' in 
Calcutta can be made by the Magistr.ttc of 
Alipore, if duly authori'-ed. An order 
issued under s. 3, sub*s. (/) of the Indian 
Extradition Act, 1903, by the Government 
of Bengal upon a requisition made to the 
Government of India is invalid .and cannot 
be “ ratified " by a subsequent order of the 
Government of India, Where, however, 
the latter order directs th»' Magistrate in 
pursuance of the former order and of the 
statutory provisions in that behalf to 
enquire into the said case, ” the Government 
gives valid effect to its intention, and the 
Magistrate has jurisdiction to enquire. 
Under 9. 52^ of the Code of Criminal Pro¬ 
cedure. 1898, the District .Magistrate can 
transfer to his own file, from that of the 
Deputy Magistrate, an appiic.ilion by the 
fugitive criminal for return of his property. 
The Magistrate making the enquiry under 
s. 3 of the Indian Extradition Act, 1903, 
can initiate fresh proceedings not withstand* 
ing proceedings taken under a previous 
order. When the Magistrate sends up his 
report to the Government of India under 
9. 3, sub'S. (6) of the Indian Extradition 
Act, 1003, he becomes fiincfus ofHcio. and 
renders himrelf incapable, therefore, of re 
cording evidence that may be subsequently 
produced. The Legislature intended that 
the fugitive criminal should be given an 
opportunity of defence. It such oppor* 
tunity IS not given, it goes to the jurisdic¬ 
tion of the Magistrate. The enquiry, there- 
fore is not according to law, and the issu>' 
of the warrant is itself invalid. If »ho 
Magistrate suspected that the accused had 
no evidence, it is open to him to question 
the accused. If the latter stood on his 
right not to answer, the Court might draw 
such inference as the refusal to reply and 
the circumstances of the case suggested. 
Per Mookerjhs. J. The burden 1 ies very 
heavily upon those who assert that a right 


Habeas Corpus {contd .)— 
of so much importance to the criminal as 
habeas corpus, given by the Common Law, 
has been taken away by implication. S. 
4QI of the Code of Criminal Procedure, 
1898. is applicable to cases under the 
Indian Extradition Act Rudolf Stallmann 
V. Emperor, I. L. R . 38 Cal. 547, distin¬ 
guished The jurisdiction of the High 
Court has not been taken away merely be¬ 
cause the Government of India has already 
issued a warrant for surrender under 9. 3, 
sub s. (<?) of the Indian Extradition Act, 
IC03. Dcpo<iitions which have not been 
taken in ihe presence of the accused may 
he admiit»'d by the Magistrate.- In re 
Counhayc, L R. H Q B. 410. Where there 
is no evidence befere the Magistrate, the 
Co .rt will interfere. R. v. Maurer, 10 Q. 

B. D 513, approved of The Court will 
not consid' r que-tions regarding evidence, 
unless the objection is such that if effect 
were giv« n to it. there would be no evidence 
left upon which the order for extradition 
could be supported. Under s. 4, sub-s. (/), 
the Magistrate may issue a warrant when 
ihe person to be arrested is within his 
jurisdiction. S. 4 merely provides a preli¬ 
minary procedure. Under it an arrest may be 
effected before the receipt of the requisition 
mentioned in 9. 3. otherwise the criminal 
might escape. The two sections do not 
overlap Under s 3, sub s d) of the Indian 
Kxtradition Act, 1003, the only Govern¬ 
ment competent to issue the order for 
enquiry is the Government to whom the 
foreign state has made a requisition. This 
function must be performed strictly, and 
cannot be delegat* d. Where the provisions 
of the statute have not been followed, (he 
report of the Magistrate cannot afford a 
foundation for the order of the Government 
of India under 9. 3 of the Indian Extradi¬ 
tion Ac', 1903.—In thk Mattrr of Rudolf 
Stallm.\nn, I. L, R., 39 Cal. 164, 

Harbouring an Offender — 

HARnouRix*'. .w Ofkpndbr—'. dr/s—75do 
— fXLV. Indi.jn I cnal Code), s. 2j6D — 
Dcfinition^Meayting of the term "/uir- 
boitring/'l II,dd, with regard to the de¬ 
finition coniained in 9 2l6B of the Indian 
Penal Code, that the words ' assisting 
a person in any way to evade appre¬ 
hension" are meant to point out some 
method ejusdrm generis with those speci¬ 
fied in the earlier portion of the sec¬ 
tion. They will not include the assisting 
of an accused person to escape by mrrely 
telling lies to the police as to his where¬ 
abouts—E .mpkror V. Husain Bakhsh, 
I. L. R , 25 All. 261. 

High Court— 

I. High Court — Criminal Revisional 
jurisdiction of—Order by a first-class 


digest of criminal cases. 
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of a house 

rAci l/'’ Procedure Code 

Eastern Bengal and Assam Disorder^ 
Houses Act r//. ./ /p.7j, ,, , ,, 

f/ ?f rf * 1 * 3 and 6 

oftheAct-^Offence.l A Magistrate of the 

first class, acting under 1 of the 


I?-, * n '“''“•■p uiiucr s, a ot the 

Hou.Tr^"^^ Diso.'derly 

wi?h!„ ' 607 . is a ‘ Criminal Court- 

Cnrt L° Criminal ProcerJure 

ss ^nc ."T"" '’'=’0 P'O'^'edingi under 

^ 39 - But where such pro- 
ceedmgs were in themselves perfectly Vu 
and reasonable the onlv ermr k^: 
possibly the administration of oaths "o 

" nt:;-ns.‘^ 

7fA^rLiS rs^r::-:^ 

Magistr’ate'^paLrrnde” pro' 

cedure to be followed under the Act is that' 
upon a sanction, report or order und^r s c' 
the Magistrate must, if he intends to go 
further, summon the owner or other oersnn 

eTe^t'orhii"f^-.^ -dT/tre 

eJfd • n- appear, he may pro¬ 

ceed in his absence. He must next saUsfv 

cribed in s. 2 („), (i, or (c), doing so 
in any way that d.ses not violate the 
O dinary rules of fairness and propriety 
but he IS not bound to act only on lenai 
evidence and he need not, and possiblv 
may not, administer oaths to persons of 

whom he may make enquiry. If he makes 

di"sob°^" P''0‘=eedings for 

disobedience must be taken independent^ 

the Ird"' conducted according to 

tHal of"“nff prescribed for^the 

trial of offences.—R ajani Kmemtawali 

37 Caf.Ts™* " '• L. R , 


High Court {contd.)^ 

on board a Lritish vessel on the high 

cTi'J .brought to Calcutta under 

tnnrh ^ notwithstanding that the vessel 
ouched. after the commission of the of- 

cnee, at intermediate ports in the course 
of the voyage. The offence should be 

framed, under the 
English law, but the procedure at the 

tbe sentence must be regulated 
by the law rf India S. 3 ot 37 & 08 

VicL c. 27, does not deal with the trial 
ot the case, but with the sentence after 

p"; • Q^^^^^^-P^oipress v. Sheikh 
Abdool Rahiman. L. R.. ,4 Rom. 227. 

dissented from.-EMPEROR t*. Salimulla^h' 

1. L. K , 39 Cal. 487 


diction of the ""Sigh ^Couffutrfa NotiZ 

to Calcutta in cLtody-^HicabaT^ ^ 
and of Indian law to the procedure j 

sentence—Courts (Colonial) VurhdiZ”‘^ 
■det (37 & 38 Viet. c. 27) s i 1 '°”- 
Shipping Act (57 & ^3 P 7 c 7 r /"/ 
ss 684. fiSd.] The High Court of c 3 < 

in its OrilinL Cr ‘ 

mindl oidc, und6r ^ j 

Merchant Shipp ng Act "’® 

c. 60 ). to try*^ a NaVive 

for murder or manslaughter "comm'”teS 


r^riidlV- ~ Reoisional 

Ifl Act llr Act (Ben. 

Act I I. of isgo) s. 645 and s. 408 

General Commtttee, poreer of the — 

determination o/.j Ry g. 5.- 

Art*m Municipal Act (Bengal 

11. of 1899) the Legislature has given 

Ca'lcut.r .General Lmmitfee^ofThe 

Calcutta Municipal Commissioners to 
determine in a case, where there are 

br‘!eg7d"ed^ persons, who may 

a d ovvnersor where there is 

to perform"' ° ‘'’® °'^"®^ bound 

to^he^h° ^ball be deemed 

o be bound to perform such duty. That 

d.scret.on having b-en by law vLted in 

he General Committee, the High Court, 

ur: Lrr'r revisional 

jur.sdiction. has no power to set aside 

or question the act dLe in the^exercise' 

of that discretion, if those acts have 

otherwise been done in accordance \vith 

law.—S hamul Dhone 

DutT CORPOR.ATION OF CALCUTTA, 1 . 
t-. K. 34 Cal, 8o. 


4 - High Court— ) on 

to revise orders of di charge hy Preiidency 
Magistrate, and to direct further inquiry— 
Criminal Procedure Code {Act V. of iSc8\ 
SS. 423, 43g—Charter Act {24 and 2? Vic 
0- 164) 5. 15.] The High Court has power' 

423 of the Criminai 
trocedure Code to revise an order of dis- 

charge passed by a Presidency Magistrate 

and to direct a further inquiry, if there are 


«« ^ -J| mere are 

good reasons for doing so, although no 

question of jurisdiction arises in the case 
Hart Dass Sanyal v. Saritulla. I. L. R re 
Cal. 608 Colville v Krisio Kishore Bose, I. 
L. R,, 26 Cal. 746, Dwarka Hath Mondul v 
Bent Madhab Banerjee, I. L. R.. 28 Cal 
052. and Emperof v. Varjivandas, I L. R ’ 
t 7 Bom. 84, followed. Selliw v. Parker 
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7 W. N. 521, referred fo. Charoobala 
Dahee v. Barendra Nath Afoaumdar, I L. 
R-. 27 Cal 126, Kedar Nath Sanyal v 
KhHra Nath Sikdar, 6 C. L. J 705, and 
Debt Bux Shro(f v. Jutmal Dungartval, I. 
p 33 Cal. 1282, discussed and dissented 
from. The High Court cannot interfere, 
under s. 15 of the Charier Act, with the 
order of a Subordinate Court on the ground 
of an error in law, but only for an error 
affecting jurisdiction, that is, either a want 
or refusal of jurisdiction or an illegality in 
the exercise of it. Tejram v. Ilarsukh, 1 . L. 
R* I All* 10, 3nd Cofporntioft of Colcuttd v. 
Bhupati Roy Chowdhry, \. L. R. 26 Cal. 74, 
referred to. Where on the admission of 
the accused an offence of criminal misap¬ 
propriation might have been established, 
and ihe Magi.^trate did not consider or elicit 
matters of vital importance in the case 

Held, that there had been no proper irquiry 
into the charge, and that there were prima 
grounds for directing a further inquiry 
Ratn Lojran Dhobi v. unreported and 

Ha*i Mo diy. Ktimode, unreported, distin 
guished.—MALiK Pratap Singh v. Khan 
Mahomhd. I. L. R , 36 Cal. 994. 

. Court — Criminal rcvisional 

jurisdxction-^lnterference on questions of 
law-~Fxndxngs of facts 7 vhen can be ques 
txoned—Crimixxal Procedure Code {Act V. of 
lSg%). s- 435 ^indian Penal Code (Act XLV 
of t86o), ss. sn, i24A^Altempf to com mil 
ojfences—Attempt to commit the offence of 
sedxtxon^Intentioyx, a question of factA It 
IS the settled practice of the High Court cf 
Bombay to refuse to interfere, in the rxer- 
cise of us revisional jurisdiction, in regard 
to findings of fact, except on very excep- 
tiorial grounds, such as a misstatement of 
cviderice by the lower Court or the mis-con- 

struchon of documents, or the placing by 
that Court of the oHws of proof on the ar. 

cused contrary to the law of evidence. 
Queen-Empress v. Sheth Saheh BuH.ucHk 
8 Bom. IQ7; Queen Empress v Mahomed 
Mason. Unrep Cri. Cas. 244; and Queen- 

Dayaram 14 Bom. 7-,,. 

Acrxfv^r'’'’^^Code 

- of i860) all that is necessary to 
constitute an attempt to commit an < ffence 

and ostensible of which the law can take 

the aehml® r Progress towards 

the actual corrmission of the offence It 

rupted An attempt to publish sedition is 
complete as socn as the accused knowingly 
s. Ils a copy containing the sediti' us article^ 

thino""'’? IMS an attempt hr cause some 
ing fxlernal to himself happens which 
prevents a perusal of the article by the 
buyers or any other member of the public. 


High Court (contd.)— 

In cases of sedition, the question of inten' 
ticn is one of fact.—E mpbror t. G iNBSH 
Balvant Modak, I. L. R., 34 Bom. 378. 

6. High Court— Side, juris¬ 
diction of — Rcvidonal jurisdiction over 
Presidency Small Cause Court^Civil Pro¬ 
cedure Code (Act V.ofigoS), s. 115 — 'Ap¬ 
peal —Practice—Sanctxon to prosecute-^ 
Code of Criminal Procedure (Act V. of i8g8) 
igs ((^)j 439 -~'^ Judge of the Presidency 
Small Cause Court. Calcutta, had sum* 
marily refused an application for sanction 
to prorecute the plaintiff for making a false 
claim in a suit before him. On an appli¬ 
cation to the High Court under 9. 115 of 
the Code of Civil Procedure, to set aside 
this order and to compel the judge to de* 
t. rmine the application:— Held, that the 
jurisdiction of the High Court in all such 
rcvisional applications, whether in respect 
of suits or other matters, is ves'ed in a 
single Judge sitting on the Original Side. 
Samsher Mundul v. Ganendra Narain 
Milter, I L. R , 20 Cal. 498. Sarat Chandra 
Sintrh \. Brojo Lai Mukerjee, I. L. R., 30 
Cal. 9 ®^' followed. Haladhar Maiti v. 
Choylotina Maiti, I. L. R., 30 Cal. 588, re¬ 
ferred to. A Civil Court, when acting 
under s. 195 of the Criminal Procedure 
Code, is not in any way exercising criminal 
jurisdictifn and is subject to the revisional 
juiisdiction of the High Court under s. 115 
of the Code of Civil Procedure. Solig Ram 
V. Ramji Lai. I. L. R., 28 All 554.'/n 
Matter of the peii'ion of Bhup Kunwar, I, 
L. R. 26 All 240. Ram Prosad Rov v. Soeba 
Rov. I C W. N. 400, Gurxt Churn Saha v. 
Girija Sundari Dasi, 7 C W. N. 1 12, Kali 
Prosad Chatierjee v Bhuban Dasi, 

8 C. W. N. 73, Branholi Afhan Kxnf- 
Emperor. I. K R. 26 Mad. 98, referred to. 
An application under s. 195, sub-s 6 of the 
( riminal Procedure Code is not an appeal, 
hence the revisional jurisdiction under s. 115 
of the Civil Procedure Code is not exclud¬ 
ed. Hardeo Stnch v. Hanuman Dai 
Njirnitx, I. L R.. 26 All. 244, distingulsh- 
—Ramaohin Bania r. Srwdalak Singh. 
I L R . 37 Cal. 714, 

7 - High Court —Reference to. Acquittal 

by ft 4 ry^ron'crs of the Hi^h Courts 
' Opinionof ‘^urv itx cases' of divided 
verdict—ronsideration of entire evidence— 
Verdict not unreasonable on the face of the 
charge—Pardon-^ Omission to Mate reasons 
U’ben facts Icadinsr to irratif of pardon 
appear on the record—Criminal Procedure 
Crxfc (Act V, of tSgS), $$. ^07, 737 

Where the facts which led up to the tender 
of pardon appear on the record, the omission 
by the Magistrate granting it to state his 
reasons for so doing is not an illegality nor 
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High Court {contd.) — 

even an irregularity which vitiates the sub¬ 
sequent proceedings. Deputy Legal Re~ 
membrancer v. Banu Singh, 5 C. L. J. 224, 
followed. The High Court cannot throw 
out a reference under s. 307 of the Cri* 
minal Procedure Code merely because it 
might be argued, upon the face of the 
charge to the Jury, that the verdict was not 
altogether an unreasonable one. but it must 
consider the entire evidence and arrive at 
its own Judgment after giving due weight 
to the opinions of the Judge and Jury. 
Emperor v. Lvall, I. R., 29 Cal. 12S, and 
Emperor v. Abdul Rahman^ 9 C. L. J. 432, 
followed. King-Eniperor v. Chidghin Go%- 
sain, 7 C. W. N. 135, Emperor v. Anaru idin 
Bi-iTuas, unrepart’d. King-Emperor v, Anes. 
unreported, and King- Emperor v. Prasanna 
Kumar Ganguli, unreported, referred to 
Emperor v. Chirkua, 2 All. L. j. 475, 
dissented from. The opinion of the Jury is 
their conclusion and not the reasons there¬ 
for, and in the case of divided verdicts the 
opinion of the minority must also be consi¬ 
dered by the Court. The Legislature in 
directing the High Court to duly weigh the 
opinion of the Jury gives an implied au¬ 
thority for the taking of their reasons for 
the verdict, and the Judge will do well 
before making the reference to invite such 
reasons, not for the purpose of deciding 
whether it should be made, but for consi¬ 
deration by the High Court, after having 
made up his mind to refer the case and 
after telling the Jury of his intention to do 
so. But the omission to Itike or record the 
reasons does not warrant the High Court 
in declining to go into th^j evidence. 
Emperor w. Chellan. 1 . L R.. 29 Mad. 91, 
referred to.— Emperor v. Annada Charan 
Thakur, I. L. R. 36 Cal. 629. 

Human food— 

Human Food —Calcutta Municipal Act 
(Bengal IIF. 0/ i8gg),ss 502, 305^ Destruc¬ 
tion of articles for Human food—Purchase 
of damaged rice intending to sell it as food 
for pigs—Order f r its destruction —Cir¬ 
cumstances necessary to justify such order.'] 
In order to justify an order under s. 505 of 
the Calcutta Municipal Act of 1899. the 
Magistrate must be satisfied, and there mu^t 
be a finding in his judgment that the article 
directed to be destroyed comes within s. 
502 of the Act, and is either exposed or 
hawked about for sale, or deposited in or 
brought to, any place for the purpose of 
sale or preparation for sale, and is intended 
for human food. Where certain damaged 
rice which had been purchased by a person 
who intended to sell it as fcod for pigs, was 
ordered to be destroyed by a Magistrate 
under s. 505 of the Calcutta Municipal Act, 
and the judgment of the Magistrate con- 


Human food [contd.)^ 

tained no finding that the rice was brought 
for the purpose of s^le O' ihHt ir wasln- 
tended for human fcod, hut contaitied a 
finding that there always was a risk that it 
might be sold for human consumption to 
poorer classes, or might be used in a flour 
mill worked by unscrupulous persons ; 
Held, that the fact that this dan'. er existed 
did not justify the order and that until 
some attempt was ni.ide to sell the (ice for 
consumption by the poorer classes, the 
Corporation was not justified in destroying 
the property of a man who was disposing 
of it in a way which was perfectly legiti- 
mate—C hundra Coo.mar Biswas -y. Cal¬ 
cutta Corporation, I. L. R., 30 Cal. 421. 

Hurt by gun — 

Hurt — Penal Code, ss. 286, jjy— Causing 
hurt by means of a gun— Evidence of negli¬ 
gence] Held that the causing of hurt by 
negligence in the use of a gun would fall 
within the purview of s. 337 rather than of 
s. 286 of the Penal Code. But where all 
the evidence against the accused was that 
he went out shooting in the n onth of July 
when people were likely to be about in the 
fields and that a single pellet from his gun 
struck a man who was sitting in a field, it 
was held that this was not sufficient evi¬ 
dence of rashness or negligence to support 
a conviction under s. 337 of the Code.— 
Emperor v. Abdus Sattar I. L. R., 28 All. 
464 ; 3 A. L. J . 332. 

I. 

Illegal Arrest— 

Illegal Arrest — Conviction. Held 
tha' th- legall'v or illt-gality of an arrest 
does not affect the jurisdiction of the Court 
and a conviction, otherwise legal, is not 
bad, merely because the arrest was illegal.— 
JuMA V. King-E.mperor, 17 P. R. 1906. Cr. 

Illegal Gratification— 

2. Illegal Gratification—S. 161 of 
the Indian Penal Code (Act XLV. of i860) 
requires pr of that an official has obtained, 
as a motive or reward for official conduct, 
an illegal gratification for himsHf or another. 
That other may or may not be an official, 
and therefore m.»y be wholly unconnected 
tvith the official conduct. The conduct 
which is contemplated as the consideration 
for the bribe mu t be that rf the official 
obtaining it This is clear from the phrase 
‘in the exercise ofofficial functio ns.” 
To obtain a bribe as a motive or reward for 
another’s conduct does not fall within the 
section, though it may be an abetment of 
that offence or cheating. The performance 
of the act which is consideration for the bribe 
is not ess<mtial. But it is essential that the 
bribe should be obtained "as a motive or 
reward.” That phrase evidently means on 
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Illegal Gratification {contd.)— 

the understanding that the bribe is given in 
consideration of some ofii' idl act or con¬ 
duct, Such an nndtrstai»ding need i ot be 
proved by explicit evidence of any precise 
agreement. It may be itderred from 

cfrcumsiance5.-EMi*R«OR v. BhaGW.vnd\s. 

I. L. R., 31 Bom. 335. 

Illegal Gratification, Attempt to 
obtain— 

I Illhgal Gkatikic\tion. Attempt to 
Obtain — l*e)xal Cmle (Act of 18O0), 

s. 161 -Drinind of ‘ diisturi’ bv CivilCourt 
/>(•/)«] A demand of du turi by a Civil 
Court peon from the plaintiff, as a mo’ive 
or reward for serving the summonses on 
his witnesses without an identifier, amounts 
(o an attempt to obtain an illegal gratifi¬ 
cation within s. 161 of the Penal Code. 
Etnf>*^css of India v, B Idea Sahai. 1 L. K.» 
2 All 253. followed. Quern-Eml^rcss v. 
Ramakka, I. L. R.. 8 Mad. 5 distinguished. 
— R\t\s Most Dky V King Emprror, 
I. L. R., 32 (-'al- 292. 


Insanity {contd.)^ 

2. Insanity — of mind—^ 

Delusion—Knoroledge of the nature of the 
act—Penal Cede (Act XLV. of i&Oo) s 84 ] 
Wnere the accused cut his wife's throat 
without any rational motive, and was 
captured at once without any attempt on 
his part to escipe or offer resistance, and 
the evidence showed that before the com¬ 
mission of the offence he suffered from a 
failure of reasoning powers, and also that 
he entertained delusions as to dangers 
which threatened his wife :—Held that the 
facts proved unsoundness of mind which 
prevented the accused from knowing the 
nature of his act, and that s. 84 
PenalCode applied.— DiL Gazi v . Empbror, 
I. L R., 34 Cal. 686. 


/ 


Insanity— . , . .. , 

j Insanity— ( nsonnit- 

ness of miud—Criminal Unhility. test of— 

Penal Code (Act XLV. of 1S60), s 84-^ 
Whether a person who, under an insane 

delusion as to the existing facts, commits 
an offence in consequeur.* thereof is to be 

therefore excused de ends on the nature of 
the delusion If ho labours under su^ch 
oartial delusion only and is not in other 
Jespect insane, he must be considered tn 
the same situation as to rcsponsibdny. as 
if the facts, with respect to which the delu- 
Sion exists, were real. 

convicted of having murdered his brother, 
in-law a lad 8 years old. In hn coi-fe-sion 
to the Mag strate the accused stated that he 
had seen the deceased arrange a clandestine 
meeting betw. en his wife and a young man. 
whom he actually saw enter his wifes room 
some titne before midnight \nd again leave 
it after a ronsiderable interval, and that in 
cons.quenec of what he shw he had not a 
wink of sleep tht^ night and was devoid of 
his senses at the time ^e killed th • d-ceastd. 
Held t' at there wa-i no diuibt the accused 
did actually believe he had ocular proof of 
his wif-’s infideli y. and that if he had acted 
under the immediate influence of such a 
delusion the estimate of his guiV must be 
made upon the basis of the actual existence 
of the facts in regard to which the delusion 
existed, and had the accused acted under the 
in^mediateinfluence of such pr .vocation his 
guilt would have been greatly reduced, but 
as he did not do so. his offence was murder 
under s. 302 of the Penal Code, nor was 
there any ground for the application of s. 84 
of that Code.— Gh.atu Pr.amanik v. Kino- 
Emperor, I. L. R-, 28 Cal. 613* 


Institution ot Criminal Proceed¬ 
ings— 

I. Institution of Criminal Proceed¬ 
ings —Critninol Procedure Code (Act V, of 

x8o^)., s. /4S—Subordinate Xfat^straie, re~ 
fusal to /aie />roceedin^s—/nstitution of 
such proceedinfTs by District Magistrate on 
same police-refort — '/urisdiction.'] Where 
on receipt of a police-rep >rt a Subordinate 
Magistrate, having come to the conclusion 
that there were no sufficient grounds for 
proceeding under s. I 4 S Code of 

Criminal Procedure, deebned to take such 
proceedings, and the Distiict Magistrate on 
the same police report expressed a different 
opinion and instituted proceedings under 
s. MS of the Code. Held, th.at the District 
Magistrate had acted with jurisdiction, and 
that the . rd- r of the Subordinate Magistrate 
declining to proceed under s 145 could not 
operate as a bar to such action. Chaihu 
Rui V. /Viranjan Rat (I L. R , 2 b Cal. 729) 
distinguished. — Baid\ Nath Majumd.kr v, 

Nibxran Chundrr Ghosb, 1 . L. R , 29 Cal. 
242 


2 Institution of Criminal Prockhd- 
iSGs—furisdiction—Report by police oficer 
of one district--Proceedings insiituted by 
Magistrate of anether district—Code of 
Criminal Procedure (Act V. of iSq8),s l4sX] 
The Magistrate of one district has jurisdic¬ 
tion to institute proceedings under s. 14s of 
the Code of Ciimiiral Procedure on a report 
drawn up by a police officer of another dis¬ 
trict in respect of such portions of the land 
or water mentioned in the report as lies 
within his jurisdiction —IsHAN Chundbr 

Dass V. Garth, I. L. R.. 29 Cal. 885. 

l5=iue of Process— . , „ 

Issue of Process —Procedure 
Code {Act V.of tSgS), s. 202—Failure to 
record rea.%yrts*' for postponing ts.sue or 
process and inquiring into case-irregular^ 
i 7 v 1 By s 202 of the Criminal Procedure 

Code. ** » Magistrate is not satisfied as to 
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Issue of Process (contd.)-^ 

the truth of an offence he may, when the 
complainant h3s been examined, " record 
his reasons, arid may then postpone the 
issue of process " and inquire into the case : 
Held, that the failure on the psrt of a 
Magistrate to record his reasons is at most 
an irregularity and unless it in fact oc¬ 
casions a failure of justice is not a ground 
for setting aside his order —King Emcbror 
V. Alagarisami Pathan I. L. R., 25 Mad 
546. 

Insolvent Act— 

Insolvent Act— // and 12 Viet., 

c. 21, >5. ^7 and s^~"Offence under s. 50, 
a criminal offence—Charge. &c , must be 
framed to sustain conviction and sentence 
—Opposing creditors—Grounds of opposi¬ 
tion should be stated in clear terms— 
Practice—Procedure.'] Insolvents were 
found guilty under s. 50 of the Indian 
Insolvent Act of wilfully preventing or 
purposely withholding the production of 
certain papers relating to their affairs 
and sentenced to three months’ imprison¬ 
ment. Held that the proceedings, so far 
as they resulted in imprisonment, amounted 
to a criminal case. HAd, further, following 
Ex parte Van Sandau (i Phillips 445 , 
that "in all criminal cases it is necessary 
that there should be a charge, a finding 
and a conviction as a foundation for the 
sentenceand that as there was no 
charge, the order for imprisonment was 
wrongly made. S. 47 of the Insolvent 
Act provides th' machinery by which the 
grounds o^ opposition to a debtor’^ dis¬ 
charge may be inquired into and precisely 
defined before the hearing.— /n re Val- 
LABHDAS, I. L. R., 27 Bom 394. 

Irregularity— 

1. Irregularity — Criminal Procedure 
Code, ss. 243, 252—Trial of a warrant 
case as a summons case not a mere'irre¬ 
gularity,] Where a Magistrate in trying 
a warrant case does not adopt the course 
prescribed by s 252 of the Code of 
Criminal Procedure but convicts the ac- 
cused on his own admission without taking 
evidence and without framing a formal 
charge, such procedure is not a mere 
irregularity and the conviction will be 
set aside — Emprror * v. Chinnapayan, I, 
L. R., 29 Mad. 372. 

2. Irregular Procedure 
Code, ss. igi, 537 —Procedure—Omission 
of Magistrate to inform accused of his 
right to he tried by another Court.] The 
omission on the part of a Magistrate to 
inform an accused person to whom the 
provisions of s. 191 of the Code of 
Criminal Procedure are applicable, of his 
right to have the case tried by another 


Irregularity (coiitd.)— 

Court amounts to more than a mere 
irregularity to which s. 537 of the Code 
will apply; but a Magistrate taking 
cognizance of an offpnee under s. 190, 
cl- (c), of the Ced^ is not competent 
to try the case unless and until he has 
informed the accused before taking any 
evidence, that he is entitled to h ve 
his case tried by another Court.— Fm- 
PEROR Chedi, I. L. R., 28 AH. 212. 

J. 

Jalkar— 

J.ALKAR— Di'Pute concerning jalkar — 
furisdiction of Magistrate to institute 
proceedings unlcr s. 14$ of the Code 
after an order binding dosvn one of the 
parties to keep the peace—Order attaching 
the subject of dispute on being uneb'e 
to determine the question of Possession- 
Criminal Procedure Code (Act V. of /< 9 p. 9 }. 

The Magistrate has 
jurisdiction to take proceeding’s under 
s. 145 of the Criminal Procedure Code, 
after an o'-der undrr s. 107 of the Code 
binding down one of the parties to ke^p 
the peace, when the circumstances so 
require. Where there was a reasonable 
apprehension that several persons, who 
were interested in the subject of dispute 
and had absconded at the time of the 
s. 107 proceeding, might cause a breach 
of the peace with the first party, who 
were fishermen, or that the latter might 
seek to enforce their rights against ilie 
pcond party, who had been bound down 
in which ca'e the ord^r binding them 
down would have the effect of ousting 
them from any possession they might 
havethat the Magistrate acted 
properly in instituting proceedings under 
s 14^ of the Code, in order to determine 
whicli party wa' in actual possession of 
the di.sputed properties, and was justified 
in a’tacliing the same, under s. 146, if 
he found himself unable to determine 
the question of possession.— Baisnab 
Char'N Majhi x». Gatinath Munshi, I, 
L. R., 39 Cal. 469. 

Joinder of Charges— 

I. Joinder of Chargbs — Trial 
— Offences of the same kind by the same 
persons on different dates—Separate 
transactions—Misjoinder of persons — Cri¬ 
minal Procedure Code {Act V, of l8gH), 
ss. 233, 234, and 2jp.] The petitioners 
and others entered upon a plot of lard 
belonging to the complainant on the 
22nd February and looted his linseed 
crop, and on the next day, the same 
persons entered upon another plot and 
looted his tobacco. They were tried 
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Joinder of Charges {contd.)— 
iointly under the summary procedure, 
and conviru-d tjnd -r ss MJ. 379 of 
Penal Code in respect of each occur¬ 
rence. Held that the events of the two 
different dates were not parts of the same 
transaction, and that the trial was bad 
for misjoinder under s 239 of the Criminal 
Procedure Code. S. 23; by its term-* 
refers to the case of a single accused, 
and is not a|)plicahle. where several per¬ 
sons are tried jointly under s. 239.— 
I 3 UDHAI Sheik v. Rmpp.ror, I. L. R., 
33 Cal. 292; 10 C. W. N. 32. 

2. Joinder OF Charges— Pro- 
cedure Code {Act V of 202. 

222. sub s. ( 2 ), 234, and 364—F.mhc3- 
oUment^Three offences’—One char^e-^MiS’ 
joinder —Confession taken during enqxrrw 
under s. 202.'] An accused was allc^.d 
to have committed embezzlement ofth.ee 
separate sums from three separaic per¬ 
sons. At his trial, one charge wa« dra.vn 
up in which all these were specified. He 
was not charged with three offences und-'r 
s. 409 of the Penal Code, but with one 
offen^'e under it and he was convicted of 
one offence and sentenced to one term 
of imprisonment. Held that the charge 
was in accord ince with ss. 234. 222, 
SJib-s. {2), of the Criminal Procedure 
Code. Emper >r v. Gulaa^x Lit (I- L. R, 
24 All. 2^4>, SamHruddin Sarbar v. 
JVibar in Chandra Chose {^ C. W. N 807; 
I. L. R-- 3 * Cal. 0281 and Emffrror v 
ishtiaf Ahmed ' 1 . L R.. 27 All 60I fol¬ 
lowed and Subramania Ive^ v. Kin^- 

Emperor (5 C. W. N. 86^; I. L R . 23 

Mad 60 referred to. A confession re¬ 
corded in the course of an enquiry und'T 
s. 202 of Criminal Pro:edure C. d- is 
not admissible in evidence as such, as 
the accused was not then being tried for 
the offenre. Such a coefes-iioo cannot 
be called as one under s. 164 because 
the case was not at that time under 
enquiry before the Police nor as one 
under s. "64 as the accused was not 
then b<^’ing tried f< r an offence. —Sat 
Nakain Tewari V. Rmthror, 10 C. W. 
N. 51. 

3. JoiNOKR OP Cmarops — Criminal 
Procedure Code (Act V of tS<)^), s. 233 

Offences arising out of the same transacti ni ] 
The accused was tried under one charge for 
committing extortion of a mne/j i/i^ 1 and 
of R^ 2;. respectively from the c >m- 
plninant. H Id (hat there should hrxye. been 
sepaiatc rharge for every distinct offence, 
and the neglect to ob'crve s. 233 of Cri¬ 
minal Procedure Cod- though the charges 
might b' as timed to have arisen out of 
the same transaction, is fatal to the case. 


Joinder of Charges {conid.)^ 

Subramania Iyer v. King’Bmperor (5 C. 

W. N. 866 : I. L. R.. 35 Mad. 61) followed. 

—Gul Mahomed Sircar v. Chbhareb 
Mandal, 10 C. W. N- S3. 

4. Joi.sDBR OF Charges—C riwM'n j/ Pro¬ 
cedure Code,s 527 — Cheating — Attempt 
against villagers jointly — Misjoinder — 
Statement before settlement officer, admis¬ 
sibility of.] Where the accused asked the 
villagers H annas and 4 annas a head for 
signing their purchas in a body and not 
individmlly. it is not necessary that as 
many charges as there were villagers 
should have been drawn up, and he was 
rightly tried under one charge. The state¬ 
ment made by the accused before the settle¬ 
ment officer that he accepted what the 
villagers volunteered to pay him was held 
to have been adcnissible in evidence. 
Where the accused was charged in one 
charge with two ittempts to cheat made on 
two different dates, there should have been 
two diffeten' charges ; the illegality vitiates 
the trial and cannot be cured by s 537 of 
the Criminal Procedure Code. 5 i<&- 
ramaniya lyar v. The King Emperor (5 C. 
W. N. 866 P. C ) relied upon and Emperor 
V. Shereef-ali Alibhov (I. L. R., 27 Bom. 
iJ.S) distinguished.— Joh\n Subarsa v. 

, klNG-EMPBttOR, 10 C. W. N 520. 

5. Joinder op Ch.krgrs—C riminn/ Pro¬ 
cedure Code, ss. 237, 333. 0/ 

more than three offences in one tri il illegal 
— Trial not valid tied by striking out charge 
to cure such defect after case closed, though 
before judgment—Prnal Code (Act \LV. of 
i860), ss. 4']o, 4S0—Offence of using false 
trademark —A^c aCt^uisition of the trade¬ 
mark in the sense in the English Act neces¬ 
sary under s. 47S of the Penal Cede.- A 
person selling soap not manufactured by P, 
in a b>x which bears the name cf P as a 
soap manuf.acturer, uses a false trademark 
and is guilty of an offence under s 480 
of the Penal ( ode. It is not necessary 
to constitute an offence under s. 478 
that a tr.idemark in the sense in which 
the word is us»d in the English Pa'ents. 
De igns and Trademarks Acts should have 
b*'en acquired ; and 'he mark is none the 
less a false mark because it appeared 
on the box and not on the goods. Under 
ss. 233, 234 of the Code of Criminal 
Procedure', a person cannot be charged 
with more that^ three offences at one 
trial : and the defect cmnot be cured, 
after the accused had pleaded and the case 
had closed, by anaending the charges 
so as to red ice it to three offences. Al¬ 
though the words in s. 227 of the Code 
of Criminal Procedure are wide enough 
to warrant a Court in altering a charge 
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Joinder of Charges {contd.)^ 

by striking out one of the charges at any 
time before judgment, the section dees 
not warrant the striking out of a charge 
for the purpose of curing an illegality 
already committed and after the mis¬ 
chief which the Legislature intended to 
guard against had been done. Subrah- 
mania Ayyar v. King-Emperor, (I. L. R , 
25 Mad. 61), referred to and explained.— 
Manavala Chbtty Emperor, I. L. R., 
29 Mad. 569. 

6. Joinder of CHARGHS—Crmina/ Pro¬ 
cedure Code {Act V. of i8g8), ss. 222, 
23g—Successive breaches of irust—Joint 
trial —‘ Transaction' meaning <?/.] Where 
the accused persons were jointly in charge 
of trust funds, so that one could not 
act without the connivance of the other, 
and each of them misappropriated sums 
of money from the trust funds to his ' 
own use, thus evidently carrying through 
their object in concert, the fact that they 
carried out their scheme by successive 
acts done at intervals, alternately taking 
the benefits, did not prevent the unity 
of the project from constituting the series 
of acts one transaction, i.e., the carrying I 
through of the same object which both ^ 
had, from the first act to the last, and 
there was no objection to their being 
tried jointly at one trial. S. 222 of the 
Criminal Procedure Code clearly admits 
of the trial of any number of acts of 
breach of trust committed within the year 
as amounting only to one offence The 
section does not require any particular 
formulation of the accusation, but only 
enacts that it is sufficient to show the 
aggregate offence without specifying the 
details. It dispenses with the necessity 
of amplification; it does not prohibit 
enumeration of the particular items in 
the charge. S. 239 of the Criminal Pro¬ 
cedure Code admits of the joint trial 
when more persons than one are accused 
of different offences committed in the same 
transaction. It suffices for the purpose of 
justifying a joint trial that the accusation 
alleges the offences committed by each 
accused to have been committed in the 
same transaction, within the meaning of 
s 239. it is not necessary that the charge 
should contain the statement as to the 
transaction being one and the same. It 
is the tenor of the accusation and not 
the wording of the charge that must be 
considered as the test. In s. 239 of the 
Code, a series of acts separated by in¬ 
tervals of time are not excluded, provided 
that those jointly tried have throughout 
been directed to one and the same ob« I 
jective. If the accused started together 
for the same goal, this suffices to justify 


Joinder of Charges {contd.)^ 

the Joint trial, even if incidentally, one 
of those jointly tried has done an act 
for which the other may noi be res¬ 
ponsible. The foundation for the pro¬ 
cedure in s. 239 is the association cf two 
persons concurring from start to finish 
to attain the same end. No doubt if it 
we/e attempted to associate in the trial 
a person who had no connection what¬ 
ever with the transaction at a time when 
one or more of the series of the acts 
alleged had been done then that would 
be outside the provisions of the section. 
‘ Transaction” means ‘ carrying through ' 
and suggests not necessarily proximity 
in time—so much as continuity of action 
and purpose.— Emperor v. Datto, I. L. 
R., 30 Bom. 49. 

7. Joinder of Charges— pro¬ 
cedure Code, ss. 233 - 23 Q—Misjoinder oj 
charges.‘\ The accused were charged at 
one trial with murder of N and with 
having caused grievous hurt to W who 
resisted them in their attempt to carry 
off the body of N, soon after the murder. 
They were acquitted of the charge of 
murder but was convicted of causing 
grievous hurt. Held that the trial was 
bad for misjoinder of charges inasmuch 
as both the offences could not be said 
to have been committed in the same 
transaction within the meaning of s. 239 
of the Criminal Procedure Code.— Nawab 
Singh v. Crown, 10 P. R. 1906, Cr. 

Joint Penalty— 

Joint Pbnalty — jfoint Cenviction, 
legality of—‘Calcutta Municipal Act [Ben. 
Act l/l. of iSgg), ss. 444 and 5^4—Dis¬ 
obedience of order under s. 444 (2) by truo 
petsons^j The owner and an iccupier of a 
house in Calcutta were jointly convicted of 
disobedience of an order under s. 444 of 
the Calcutta Municipal Act, and a joint 
penalty of fine was imposed upon them: — 
Held that the joint conviction and the 
joint penalty were illegal, each of the 
accused being guilty of a separate offence. 
—Bhairab Chandra Kolay v. Corpora¬ 
tion OP Calcutta, I. L. R., 37 Cal. 895. 

Joint Trial— 

See Joinder of Charges, i, 6, 

I. Joint Trial — Cn'miwa/ Procedure 
Code [Act V.of i8g8), ss. 23g, 5 S 7 —Separate 
retainer of stolen properties—Offences com¬ 
mitted in the same transaction.] Per 
Harrington and Stephen, (Brett. 
5 ^., dissenting). Different persons charged 
with separately retaining different articles 
of stolen properties, which are proceeds of 
the same theft, cannot be tried together, as 
the offences charged cannot be said to have 
been committed in the same transaction. 
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Joint Trial (contd.)^ 

Such joint trial is illegal and is not saved 
by the operation of s 537 of the Criminal 
Procedure Code. Subrahmania Ayyar v. 
King-Emperor (I, L. R., 2 $ Mad. 61 ; 5 C 
W. N. followed. /« re A. David (5 
C. L. R. *>74) and Bishnu Banwar v. Em¬ 
press (1 C. W. N. 3$] referred to.—A bdul 
Majid v. Empsror, I. L. R , 33 Cal. 1256 ; 
9 C. W. N. 912. 

2. Joint Trial — Cn'wina/ Procedure 
Code, ss. 233, 239. 43Q, 537 — Rioting — 
Irregularity — Revision by Chief Court.^ 
The joint trial of two parties arrayed 
against each other in a riot is altogether 
illegal and void, and not merely irregular 
within the purview of s. 537 of the Crimi¬ 
nal Procedure Code. But the Chief Court 
would not interfere to set aside the con¬ 
viction in every such case, unless prejudice 
is caused to the accused by such joint trial. 
Hansa v. Rnm Singh (36 P. R. 1902. F. B ) ; 
Queen-Empress v. Chandra (I L. R , 20 
Cal. 537) referred to.—A la Dya v. King- 
Emprro.j, s P. R. 1906 Cr. 

3. Joint Trial —Same transaction — 
Previous conviction — Counterfeit Coin — 
Possession, delivery of—Criminal Procedure 
Code (Act V. of iSgSi, ss. 23s 239 403 — 
Indian Penal Code (Act XLV. of 1S60) ss 
240, 243^] C gave the appellant 50 counter 
feit rupees to p iss for him These rupee- 
were stolen and the appellant on the dis¬ 
covery of the theft gave certain information 
to the police, which led to the discovery of 
64 other counterfeit coins in C’s house. 
C was separately tried and convicted und-r 
8* 243 of the Penal Code of being in posses¬ 
sion of the latter coins. C and the appel¬ 
lant were also tried jointly and were con¬ 
victed : C under s. 240 of the Penal Code 
with reference to the ^o counterfeit rupees 
he had made over to the appellant, and the 
appellant under s. 243 of the Code of being 
in possession of the said rupees. On appeal 
it was contended that C could not be tried 
for an offence under s. 240 after he had 
been previously convicted of the possession 
of base coin under s. 243 of the Penal Code 
and further that the joint trial was bad in 

law. Held, that the joint trial was valid ; 

that the trial of C under s. 240 of the Penai 
Code was legal, it being for an offence 
distinct to that for which he had been 
previously convicted. -Empbror v 
Prosann A Ku.mar Das, 1 L. R. 

Cal. 1007. 

4. Joint Trial — Several persons—Of¬ 

fences not committed in same iransaelion— 
Irregularity — Illegality — Criminal Proce¬ 
dure Code {Act K of / 5 p 9 ). 33s. 239. and 

Sdf-^Renal Code {Act XLV. of t 86 o\ s 22,- 
^Mimn Railtvays Act {IX, of tSgo), / 


Joint Trial {contd.) — 

128.'] Gobind Koeri was caught by some 
persons placing clods of earth on a railway 
line. While being taken away by them, 
Gobind Koen was shortly afterwards rescu¬ 
ed by Hira Mander and Manger Koeri. 
Gobind Koeri was charged under s. 128 of 
the Railway Act for placing clods on the 
line. Hira Mander and Manger Koeri were 
charged under s. 225 of the Penal Code with 
rescuing Gobind Koeri from lawful custody. 
All three persons were tried jointly in one 
trial and were convicted. Held, that the 
offences not having been committed in the 
same transaction, the persons accused of 
each of these offences should have been tried 
separately, and that the Court had no juris¬ 
diction to try them in the same trial. Sub¬ 
rahmania Ayyar v. King Emperor (I. L. R., 
23 Mad 61), followed.— Gobind Kobri v. 
Emperor, I. L. R , 29 Cal. 385. 

5 - Joint-trial — Crimi«a/ Procedure 
Code (Act y. of 189S), ss. 233, 234. 235 (fj 
—Misjoinder of charges—Trial by jury on 
indictment in which charges have been 
wrongly joined—Irregularity in criminal 
proceedings—Count charging continued acts 
of abetment of extortion and bribery— 

Penal Code (Act XLV. of i860), ss. 109, t6r, 
find 3S4 — Evidence Act (I. of 1872J, 
s. 167 ] The appellant was tried at the 
Criminal Sessions of the High Court, and 
convicted on an indictment the first count 
of which contravened the provisions of 
ss 233 and 23 j of the Code of Criminal 
Procedure (which provide th^t every 
separate offence shall be charged and tried 
separately, except that three offences of 
the same kind may be tried together in 
one charge if committed within the period 
of one year); and did not fall within the 
provisions of s. 235 (i) (which provides 
that if, in one series of acts so connected 
together as to form the same transaction, 
more offences than one are committed 
by the same person he may be charged 
with and tried at one trial for, every such 
offence). On a case certified under Art. 26 
of the Letters Patent and heard by the Full 
Court, it was held by the majority of the 
Court that the union of the first count with 
the others made the whole indictment bad 
for misjoinder, but that it was open to them 
to strike out the first count, rejecting the 
evideiice with regard to it. and deal with 
the evidence as to the remaining counts of 
the indictment. This was done with the 
result that the conviction was upheld on 
one count only, the sentence being reduced. 
Held, by the Judicial Committee that the 
disregard of an express provision of law as 
to the mode of trial was not a mere Irregu¬ 
larity such as could be remedied by s. 537 

of the Criminal Procedure Code. Such a 
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Judgment— 

1. JuDciMKNr — Presidency Afagistrate, 

Judgment of—Sentence of imprisonment — 
Reasons for conviction to be recorded—^Cri¬ 
minal procedure Code {Act V. of s. 

370, cl, (/)—Penal Code {Act XLV. of ikoo)^ 
s. 4oS.^ i>. 370 ot the Criminal Procedure 

Code requires that, in a case in which the 
accused is sentenced to imprisonment, a 
Presidency Magistrate shall record a brief 
statement of tJie reasons for the conviction. 
It 13 not sufficient for him to record that the 
oifence is proved, for that may necessarily 
be imphed to be his opinion from the fact 
that he has convicted the accused. The law 
contemplates something further as the rea¬ 
son for the conviction. — Nafab.xr Ghosh v. 
Provask Chandra Chattbrjbb, I. L. R., 
27 Cal. 461. 

2. Judgment — Personal knowledge of 
Judge-^Materials not in evidence or impro¬ 
perly admitted as basis of judgment^Vali- 
dity of such judgmentC\ A judgment which 
is ba^ed on materials which were not in evi¬ 
dence and which h.avc been improperly ad¬ 
mitted or on the personal knowledge of the 
Judge, is not in accordance with law. VaP 
labha v, Afaiusudanan, I. L. R., 12 Mad. 
495, referred to.— Dukga Prasad Singh v. 
Ram Doyal Chaudhuri, I. L. R , Cal. 
> 53 - 

3 * Judgment— Procedure Code 
{Act V. of s. 4^t —Summary dismissal 

of appeal.~\ A Court, when dismissing an 
apped summarily under s 421 of the Code 
of Criminal Procedure, is not b jund to write 
a judgment in cjnformity with the provi 
sions of S. 3^7'"“l^lNG-liMPElKOR V. Krish- 
nayya, 1 . L. R., 25 Mad. 534. 

4. Judgment—C rajrinaf Procedure Code, 

is. j< 5 p, .00, 4^ ^interpolation | 
—Contempt of Court—Penal Code, s. JiS.] 
No Magistrate can add to, or alter the pro- ! 
ceedings or judgment after they are signed , 
and published. It is specially irregular | 
when made in the ab3encc of the accused 
and without notice to him. The directions 
contained in s. 481 of the Criminal Proce- I 
dure Code are mandatory and the omission 
to record the particulars mentioned in that 
section is always fatal to the proceedings. 
The principal ingredient of an offence under 
s 228 of the Penal Code is intentional in¬ 
sult or interruption.—SuRSNDR\ Nath Ban- 
RRJKS. In re, 10 C. VV. N. 1062 

5 - JUDGMKN r— Court, contertis 
of—Charges of unlawful asiemblv and theft 
—Statement of points for determination 
and findings thereon in such cases— 'ri- 
mtnal Procedure Code (Act V, of iSgS) ss. 
367,424.] Under s 424. read with s. 367 
of the Criminal Procedure Code, the judg- 
ment of a Lower Appellate Court must, 


Judgment {contd .)— 

among other matters, contain the point or 
points for decision, the decision thereon and 
the reasons for the decision. On a charge 
under s. 143 of the Penal Code the judgment 
of such Court should contain, as one of the 
points for determination, a statement as to 
the existence of the elements constituting 
the unlawful assembly in the particular case, 
and the decision thereon, bearing in mind 
the provisions of s. 141 of the Pena) Code. 
The judgment on a charge under s. 379 of 
tlie Penal Code should contain, as one of 
the points, the question as to the dishonest 
iiitentiun and a finding on it, especially 
when the taking of property is admitted, 
but a bona fide claim of right thereto is set 
up by the accused. — Ram Lau Singh v, 
Hari Ciiaran Ahir, I. L. R., 37 Cal. 194. 
Judicial Inquiry— 

Judicial LsguiRY— Magistrate, 
Power of, to pass orders in cases before Sub¬ 
ordinate Court without transfer to his own 
Court—Judicial enquiry before issue of pro¬ 
cess, Legality of — Procedure Code 
{Act V. of iSs 0 ), ss. ig2, 203, 203, 204.'] 
Held, where the complaints were not made 
to the District Magistrate, nor had the cases 
based on those complaints been withdrawn 
to his Court by any oider, but were in the 
Court of a joint Magistrate who had 
examined thecomplainants. that the District 
Magistrate was not justified in interposing 
in the trial of the cases, and had no authority 
under the law to pass any order in those 
cases. That even if the cases had been re- 
:noved by the District Magistrate to hia 
own Court for trial, it was very questionable 
! whether the District Magistrate could pass 
; orders directing a judicial inquiry by an- 
' other Magistrate before the issue of processes 
so as to postpone the trial.— Jhu.muck Jha 
V , Pathuk Mandal, 1 . L, R., 27 Cal 798. 

Judicial Proceeding— 

I. Judicial Proceeding— Pro¬ 
cedure Code {rUt V. of iSgS), s. 476—Records 
of case called for by District Magistrate •« 
his executive capacity,] Though an order 
passed after records have been called for, for 
any of the purposes specified in s. 43$ of the 
Code of Criminal Procedure, may be a 
“ judicial proceeding ” for the purposes of 
8- 476 to which the Court gave no ruling), 
where a District Magistrate c.alled for such 
! records in his executive capacity to see whe- 
! ther an application for an enquiry into the 
conduct of a police-constable should bo 
granted, and passed an order thereon, sanc¬ 
tioning his prosecution. Held, that there 
w.as no judicial proceeding within the mean¬ 
ing of s. 476. and that the order must be set 

aside —Sanqilia Pill.m v. The District 
MAO isrR.vTE OF Trichinopoly, L L R., « 
‘ Mad. 659. 
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Judicial Proceeding {contd.)^ 

2. “Judicial Procheding 

7ninary inquiry by an Assistant Settlement 
Officer to determine •oihether a prosecution 
should be directed—Power to take evidence 
on oath in such inqtiiry^False evidence in 
the course of the inquiry—Criminal Proce¬ 
dure Code {.Act V.of i8g8), ss, 4 {m) and 
47 ^^Indtan Penal Code (Act XLV.of i860) 
s. igs and Explanation (2) —Oaths Act (X. 
of l8Tf) s. 4—Government Rules under the 
Bengal Tenancy Act (Vlll. of 1883), Rule 
40.j A Court holding a preliminary inquiry 
under s. 476 of the Criminal Procedure 
Code may legally take evidence on oath 
therein, and the inquiry is, therefore, a 
•judicial proceeding" within the term:, of 
s. 4 (m) of the Code. Raghoobuns Sahay 
y.Kokil Singh, {.L. R. 17 Cal. 872, and 
Emperor v. Gopal Barik, 1 . L. R., 34 Cal. 
42. referred to. Such an inquiry is also a 
stage of a judicial proceeding under Expla¬ 
nation 2 to s. 193 of the Penal Code, and a 
person giving false evidence in the course of 
It commits an offence under the section 
Under s. 4 of the Oaths Act and Rule 40 
:V Government Rules framed under 

Tenancy Act, a Settlement 
umcer has the power to receive evidence 

on oath, and IS competent to hold a preli¬ 
minary inquiry under s. 476 of the Criminal 

Procedure Code.— A B D u L L A H Khan v . 

Emperor, I. L. R., 37 Cal. 52. 

3 - Judicial Proceeding— Pro¬ 
cedure Code, ss. 4, 410 -Jurisdiction^ 

against subordinate 
that an inquiry conducted 

by a Magistrate into the truth of allegations 
against a subordinate official contained in 
a petition presented to a Deputy Commis¬ 
sioner is a judicial proceeding withiT the 

V Criminal 

rocedure. Hara Charan Afookherji v. The 

Kxng-Emperor, (I. L. R., 32 Cal. 367) dist- 

Sah I. L. 

K,, 20 All. 89. 

4 - Judicial Proceeding — Offience in 

the course of-~ Resistance to delivery of 

rlJl 470—Jurisdiction-^ 

5 . 328.] Where in an execution case L 
warrant for the delivery of possessfon of 
lands was entrusted for execution to the 

Nazir who went to the ^nn^ k..*. . 
obstructed by the opposite party to the suiT 
and on his reporting the matter, the Munsif 
held an enquiry under s. 476 of the Trims 
nal Procedure Code and sent th^ 

to the Magistrate for trtal under s 'rSd'o'^ 

proceeding ■^rn‘‘®th 7 cl"e'd‘ef 

s.. m. 4 , ,.x “ 3 d'.s‘r s it: 

being no further question left for deter! 


Judicial Proceeding (cojttd.)— 

mination as to the rights of the parties to 
the suit upon which evidence cculd have 
been legally taken, that the obstruction was 
not therefore brought to the notice of the 
Munsif in the course of a “judicial pro¬ 
ceeding,' and ihat he had no jurisdiction 
under s. 476 of the Criminal Procedure 
Code to hold an inquiry.— Hara Charan 
Mooksrjbr V . King-E.mperor, I. L. R 
32 Cal. 367. *' 

Jurisdiction — 

I. Jurisdiction — Criminal Procedure 
Code (Act V. of i8g8), s. 476^Power to 
direct proceedings conferred on Court and 
not on Magistrate trying—Dismissal of 
complaint without adjudication no bar to 
proceedings under.] The power to direct 
a prosecution under s. 476 of the Code of 
Criminal Procedure is conferred on the 
Court and not on the individual Magistrate 
who tried the case. Such power is not 
ousted by the dismissal, without ad¬ 
judication of a complaint by the party in 
respect of the same offence under a sanction 
previously given by the Court.— Runga 
Ayvarz; Emperor, I. L. R., 29 Mad. 331. 


j' — Criminal Procedure 

Code, ss. 6 , 32—Trial commenced by official 
tng District Magistrate—Reversion as 
Joint Magistrate.] Where a Joint Magis¬ 
trate, while officiating as District Magis- 
trate, commenced the trial of a case, he has 
jurisdiction to continue the trial and finish 
it, even after his reversion to his substantive 
appointment as Joint Magistrate— Em¬ 
peror V. SvED Sajjad Hussein, 3 A. L J. 
825* 

3 - Jurisdiction— of Criminal Pro- 

cedure (Act V. ofi8g8,, s. s4s^High Court 
—Non joinder of necessary parties—Subor- 

dxnaie Criminal Courts—Circumstances un¬ 
der which they have jurisdiction.] The 
High Court has power to set aside a pro¬ 
ceeding under s. 145 of the CodeofCri- 
minal Procedure on the non joinder of 
parties whose presence is essentially neces¬ 
sary for the proper and effectual decision 
of the case. Laldhari Singh v. Sukdeo Na- 
rain Singh { 1 . L. R., 27 Cal. 892J followed. 
Under s. 145 of the Code of Criminal Pro¬ 
cedure a special jurisdiction is vested in the 
Subordinate Criminal Courts under special 
circumstances and for a special purpose. 
When either the special circumstances do 
not exist or when the order made under s. 
14S does not attain the purpose, for which* 
the jurisdiction is created, then the special 
jurisdiction vested under that section falls 
to the ground. The circumstances under 
which the jurisdiction springs up are cir- 
cumstances which give rise to an apprehen¬ 
sion of a breach of the peace, and, if there 
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Jurisdiction [contd .)— 

is no apprehen'«ion of b’cach of the peace, 
there is no jurisdiction to make the urder. 
The purp )se :hc Legislature had in view 
WAS the prevention of a breach of the peace. 
If th^t object i>not attained by an order 
purporting to be made under s 145, it must 
be taken to have been without jurisdiction. 
—Anhsh Mollah V. Ejauaruddi Mollah, 
1 . L. R., 28 Cal. 446. 

4. Jurisdiction — Complaint—Dismissal 
of complaint—Examination of Complainant 
—False charge—Criminal Procedure Code 
(Act V. of 1898), ss. tsO. IS 9 , 200. 202. 
203 — Penal Code {Act XLV. of j86o), s. 
2it ^ Jurisdiction of Magistrates ] A 
complaint was made to a Magistrate who, 
without examining the complainant, sent 
the petition of complaint under s. 156 
of the Code of Criminal Procedure to 
the police for enquiry, and upon receipt 
of the police report directed a Sub-De¬ 
puty Magistrate to make a preliminary 
inquiry into the case under s. 159 of the 
Code, and on receipt of his report the Ma 
gistrate, not being satisfied with it. cross- 
examined the complainant and some of his 
witnesses, examined some witnesses sent up 
by the police, and then dismissed the com¬ 
plaint under s. 203 of the Code, and direct¬ 
ed the prosecution of the complainant 
under s. 2ii of the Penal Code;— Held, 
that the order dismissing the complaint 
was illegal, the Magistrate having no juris 
diction to deal with the case or dismiss 
it under s. 203 of the Criminal Proc< dure 
Code without complying with the require¬ 
ments of the law as laid down in ss. 200 and 
202 of that Code.— Lokenath Patra v. 
Sanyasi Charan Manna, I. L. R.. 30 Cal. 

933- 

5. Jurisdiction —The jurisdiction of the 
Foujdari Court is conhned to cases of 
possession only. It is beyond their pro¬ 
vince 10 inquire into and ascertain the title 
to real estate.— Maharaja Mahbsbr Singh 
V. The Bengal Government, 7 M. I. A. 

284* 

6 . Jurisdiction— The effect of an order 
of the Foujdari Court, giving possession of 
real estate, is merely to prevent the occu¬ 
pation being disturbed by violence, and 
confers no right or title on the party put in 
possession. — Kadir Buksh Khan v . 
Mussumatain Fusssehoon-Nissa and 
Moobaruk-oon-Nissa 5 M. I A. 413. 

7. Jurisdiction — Magistrate—Criminal 
Procedure Code {Act V of tSgS), s. I4S — 
Parties—'Manager — Title — Possession^ 
Encroachment.'} The fact that the manager, 
and not his employer, the zemindar, has 
been m.ade a party to a proceeding under 
». I4S of the Criminal Procedure Code is 


Jurisdiction {contd.)-^ 

a mere irregularity, or at most an error of 
law, which does not affect the Magistrate’s 
jurisdiction. Dhondhai Singh v. Follet, 

I. L R . 31 Cal. 48, referred to. Where a 
parly claims no easement or customary right, 
any intermittent acts of encroachment On 
his part, such as cutting a few trees or fiU 
) ching some underwood, would not affect the 
‘ title or possession of the superior landlord. 
Framji Cursetji v. Goculdas Madho^ji, 

I. L. R., 16 Bom. 338 ; Agency Company v. 
Short, L. R., 13 App. Cas. 793, referred to. 
—Bholanath Singh v. Wood, 1 . L. R., 

32 Cal. ;87. 

8 . Jurisdiction -- Immoveable property 
dispute as to — Bundh — Possession — Title — 
Costs—Damages—Criminal Procedure C< de 

I (Act V. of i 8 gS) ss 145. US.} Proceedings 
under s. 145 of the Criminal Procedure 
Code were instituted with reference to a 
bundh erected by the second party upon 
land claimed boih by the first and second 
parties. The Magistrate treated the case as 
if it were solely one of title and made an 
order directing the removal of the bundh, 
and he further awarded one of the parties 
Rs. 50 for the damage done to his crops 
as well as for costs in the case. Held that 
the entire order was illegal, and should be 
set aside, including the order as to costs — 
pRAYAG MAHATON V. GODIND MaHATON, 

I. L. R. 32 Cal. 6oa. 

9. Jurisdiction — High seas — Offence 
committed on th» high seas — Procedure--^ 
Penal Code {Act XLV. of i860 )—37 and 3S 
Viet., c. 27, s. 3.} A Presidency Magis¬ 
trate has authority to charge, convict, and 
sentence under the Indian Penal Code (Act 
XLV. of i860), a per.son who hascornmitted 
an offence in a British ship during her 
voyage on the high seas. The law applica* 
ble both as regards procedure and punish- 
ment to the Indian law. — KinQ-Emprror v. 

I Thr Chikp Officer of S. S, “ Mushtari,’* 
I. L. R., 2$ Bom. 636. 

10. Jurisdiction — Reformatory school— 
Detentionin, in lieu of sentence of imprison* 
ment—Power of High Court to alter or set 
aside such sentence—Reformatory Schools 
Act {V/Il. of / 5 p 7 '. S, 16,} S. 16 of 
the Reformatory Schools Act does not in 
any way take away the jurisdiction of the 
High Court to alter or set aside the sen¬ 
tence, in substitution of which an order for 
detention is made. The power of the High 
Court remains intact to consider the pro¬ 
priety or legality of any sentence passed 
upon a youthful offender. —- Reasut e. 
Courtney, I. L. R., 28 Cal. 423. 

11. Jurisdiction — Costs—Order for ai- 
sessmentof, without notice to party affected 
thereby—Revision by High Court—Code of 
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Criminal Procedure (Act V. of i 8 g 8 ) s 
148.1 A Magistrate has no jurisdiction to 
p^ass an ordtr under s uS of the Code ot 
Criminal Procedure making a party liable 
for a certain sum as costs without notice to 
him, so that he may have an opportunity of 
contesting the same.-PROKASH Chunder 
oARKAR V. Ram Prasad Pattak, I. L. R 
28 Cal. 302. 


12. ]vRiSDicTioH~Muscai—Court of Her 
Majesty $ Consul at Muscat^High CourPs 
criminal rexisional jurisdiction over the 
Consular Courts Order m Council dated 
4th November iSdy^Criminal Procedure 

Code [Aci V,of I8g8),s. 4351 The High 

Court at Bombay has no criminal revisionai 
jurisdiction over the proceedings of Her 
Majestys Consul within the dominions of 

PM.e " Muscat.-/^ re Rattansee 
PuRSHOTTUM, I. L. R., 24 Bom. 471. 

> 3 - Jurisdiction — Peviem — Criminal 
Procedure Code {Act V. of 1898) ss. /4c 

J^p.J A Magistrate has no jurisdiction to 
review a final order passed by himself 

under s. 145 of the Criminal Procedure 
Code.-PARBATI Charan Roy ti. Sajjad 
Ahmad Chowdhury, I. L. R., 35 Cal. 350. 

14. Jurisdiction— of sum- 

mons case--Conviction of assault and 
mischief on summons for Criminal Tres¬ 
pass-Competence of Magistrate ivho issued 
process, but did not take cognisance or , 
direct a local intesiigation. to hear appeal * 
on convictionTransfer - Criminal Pro- 

of 1898). ss, 192. 243 
Where an ac- 

cused has been summoned for criminal 
trespass, it is open to the trying Magis- 
trate, under s. 246 of the Criminal Pro- 
cedure Code, to convict him of assault 
and rnischief without re-opening the trial 
and following the procedure laid down 
in ss. 243 and 244. Mudoosoodun Sha 
V. Hart Dass Dass (22 w. R. Cr. 40) 
referred to. A Magistrate, who did not 
take cognizance of a complaint or order 
a locaj investig.ation. but. acting as the 
officer in charge of the sudder sub-division 

i'! summonses, holding 

that the investig,ting Magistrate had not 

foTthri'*^®^T recommend, 

ing the dismissal of the complaint without 

«°e to’'the^*'’"“J"® •'“s- 

LIr thV ^ S""""®' Procedure Code, to 

Tl'e irregularity of transferring a 
case, when the Magistrate is not empowered 

n!?- by s. S2g f 
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15 Jurisdiction— to keep the 
peace District Magistrate — Appellate 

Court po-tver of. to Uirect security to keep 
the peace in conUction by a seconder third 
Class Magx.irate-Cfimincl Procedure Code 

Cou t' ^ Appellate 

Cou.t cannot exercise the power given 

Procedure 

Code where the conviction has not been 

Chetu V. Emperor. I. L. R., 29 Mad, loo 
Paramasiva Ptllat v. Emperor. I. L R 

CA i>/oA»ino(j Sheikh v.Aii 

She,kh 1 . L. R. 21 Cal 622, referred to i 

.^S Car 4 '* 34 !’' '■ P-. 

16. Jur,sdiction-Ai>;, Court-Potoers 

LrVTr Prosecu,io„- 

JurtUuuon y the Sessions Judge to 

oL i""* '.rders-False charge-lZ 

^ order for prosecution—Criminal 

Procedure Code (Act V. of J898J, ss ” 0 
Pridian Penal Cede {Act 

S. 24 /,] A Sessions ‘^udge tas nf 
power to set aside an order passed bv 
a Magistrate under s. 476 of the Criminal 
Procedure Code. Burthe High CoS* 

p LTbv ‘-b orderf, wheX 

passed by Criminal or a Civil Court 

«nder s. 439 of the Criminal Procedure 

Code or under its genera] powers of 

superintendence, if a case for interference 

s made out; this power is not taken 
away by s. 476 cl. (2). Queen-Empress y 
Srimvasalu Naidu. I. L, R., 21 Mad ij.* 
referred to. Eranhali Athan v. King-Er^. 

in every case, which a 
Magistrate considers to be false that he. 
should direct under s. 476 of 'the Cri! 
minal Procedure Code a prosecution un- 

^"•'b case must 
be judged by Its own facts. Where, there- 
torr, the Magistrate and the Judge came 
to different conclusions upon the evident 
which was of a doubiful charac.er and ^he 
complainant was a boy of 12 years of 
age. It was held that the Magistrate should 
not have directed his presefuti^n and hH 
order was accordingly set aside.-EMPBROR 
^ Gopal B.r.k, I.L. R..34 Cal. 42. 

land concerning 

land-~yurt,diction of Magistrate—Or dir 

on ^ritUn Statements without any Svi- 

dence—Iftgk Court, Jurisdiction of—Cri 

minal Procedure Code (Act V. of j8o8 

s i4Ssuyss, U) (4,.] Subs. (i)is noi 

P^roced^ provision in s. 145 of the Criminal 
Procedure Code, which lays down what 

matters relate to the jurisdiction of the 

Magistrate. There are other provisions in 

the section, the contravention of which 

affects his jurisdiction, and so gives the 
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High Court puwer ro interfere. Whrre 
the Magistrate passed an order uimJmi 
9 146 of the Code, only upon tneAriuen 

statements of the parties and without 
taking any evidence- lield^ that the order 
was without jurisdiction, and that the High 
Court had power to set it aside. Suyjy(^ 
Kanta Acharjee v. He*n Chitnder Ch-in'dhry 
I. L. R., 10 Cal. 508, followed ^ukh Lai 
Sheikh V Ta^a Chand Fa, 1 . L. R , 33 Cal. 

68. explained —Kolha Kohr v. Munsswar 

Tbwari, I. L. R-. 34 Cal. 840. 

18. Jurisdiction — Criminal Procedure 
Code {Act y of tSgS), ss. 107 . 145^ 
Initiation of Proceedings under s. 145 
of the Code,Security for keeping the 
peace.'j The making of a formal order 
under sub-s (/) of s 145 Criminal 

Procedure Code is abs >lutely necessary 
to give the Magistrate jurisdiction to 
initiate proceedings under that section. 
Where a notice was issued on the parties 
under s 107 of the Criminal Procedure 
Code to show cause why they should 
not execute a bond to kerp the peace; 
and the Magistrate at the hearing re¬ 
corded an order wherein he stated that 
it appeared to him that, on the^ facts, 
the case was one for the application 
of 3. 14s of the Code, and not of s. 107. 
and he then proceeded to “ bind down 
the first party under sub s (6) of s. MS* 
Held, that the expression “bind down" 
was not correct, and that the order 
was entirely bid.—S ukku Dosadh v. 
Ram Pbrgash Singh, I. L R., 30 Cal 

443 

IQ. jURISDICTION—A /Igistr Cri/ 

Procedure Code (Act V- oj iBc^) s. t4S% 
els fi) ('fjf^Omission to record initiatory 
orders Arbitral ion, reference to.] Where 
proceedings under s. 107 of the Criminal 
Procedure Code, were instituted against the 
parties, and on their appearance the Magis¬ 
trate considering that the dispute came 
within s. 145 of the Code, treated the case 
as one instituted uuder the latter section, 
and adjourned it for the evidence of their 
respective claims to actual possession, with¬ 
out recording an order under sub s. (1) i — 
Held, that the drawing up of a formal order , 
under sub s. (i) was absolutely necessary 
to the initiation of proceedings under s. j 
14s, and the omission to do so rendered 
them bad for want of Jurisdiction. S. 145 
does not conlcmpUte that the question of 
actual possession should be delegated, even 
by the consent of the parties, to arbitration. 
It directs the Magistrate himself to receive 
the evidence produced by the parties, and 
to come to a decision in consideration 
thereof.— Ranwari I At. Mukrrjrb t». Hri- 
day Chakravarti, I. L. R., 3a Cal. ssa. 
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20. Jurisdiction - Refusal to examine 
7.’{'nesses—Interference by High Court —Cri- 
minal Procedure Code (Act V. of l8g8) s. 
M 5 .] Where in a proceeding under s. 145 
of the Criminal Procedure Code the trying 
Magistrate refused to examine certain wit¬ 
nesses on behalf of one of the parties, who 
v’.ere present in Court——//Wri that the trying 
Magistrate had acted in contravention of the 
provi^ions of s. 145. cl. ( 4 ' of the Code, and 
ihe High Court had power to interfere.— 

, Manmatha Nath Mitter v. Baroda Pro- 
SAD Roy Chowdhry, I L. R., 31 Cal. 68$. 

' 2! luRlSDiCTiON — Manager or Agent, 

possession of Crinitiial Procedure Code 
(Act V. of iSp-y s 14s] There is juris* 
diction u^der a. 14$ Crimina. Pro¬ 

cedure Code, to make an order in favour of 
a person who claims to be in possession of 
I the disputed land, as agent to, or manager 
' for, the proprietors, when the ac'ual pro¬ 
prietors are not residents within the Appel¬ 
late Jurisdiction of the High Court, fhabu 
Singh V. Rutherford, 7 C W. N 208. * ver- 
( rulel. Ncti.'ao All v. Ram Dallobh Cnakra- 
■ tarti, 1 . L. R., 21 Cal. 916 (note) and 
' Droron v. Prithiraj Mandal, 1 . L R., 25 
Cal 423 distinguished.— Dhondhai Singh 
V. Follkt, I L. R., 31 Cal. 48. 

22. Jurisdiction — Criminal Procedure 
Code (Act V. of i8gS), ss. 145 ’ 355 » 35 ^ 
--•lyitness. attendance of—Process, refusal 
to issue — Magistrate, discretion of—High 
Court, po-reer of interference by—Charter 
Act (24 and 2$ Viet. C. 104) s. iS-Pro- 
ceedings under Chap. XJI, of the Criminal 
Procedure Cede ] Where the refusal by a 
Magistrate to assist one of the parties to a 
proceeding under Chap. XU. of the Crimi¬ 
nal Procedure Code, in procuring the 
attendance of his witnesses, deprived that 
party of a hearing on the only question for 
the determination of the Ccurt and so 
amounted to a denial of justice : Held, th.it 
the Magistrate in refusing process acted 
without jurisdiction. Madhah Ch.indra Tanti 
V. Martin, I. L. R 30 Cal. 5.0S (note) refer¬ 
red to. The High Court in the exercise of 
general powers of supervision vested under 
24 and 2$ Viet., c. 104. s 15. has power to 
interfere in a case like this, even if it can- 
not, in strictness, be said that the Magis¬ 
trate acted without jurisdiction. A mere 
refusal, however, to summon or examine a 
particular witness or witnesses cited by a 
party, in proceedings under (Jhap. All. of 
the Criminal Procedure Code, is not nTOCS- 
' sarily a ground for interference by the High 

; Court. It cannot be laid down as a ru e of 
'law that proceedings under Chap. XH. of 

the Criminal Procedure Code sb'uld be 
regarded as to procedure, as summons 
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esses. HuTetidTO Navaifi Siftgli Choviidhty v. 
Bhobani Prea Baruani, I. L. R., ii Cal. 762. 
and Ram Chandra Das v. Monohur Roy, 
I. L. R., 21 Cal. 29 explained. — Surjva 
Kanta Acharjre V . HemChundbr 
Chowdhry, I. L R , 30 Cal. 50?. 

23. JURtSDiCTlON — Crimttta/ Procedure 
Code, s SS^^P'f'Oceedings in wrong placeJ] 
S. 531 of the Code of Criminal Procedure 
applies to a case where a Magistrate who 
has authority to commit a cise for trial, 
does so, but has not territorial jurisdiction 
in the place where the offence to be tried 
is alleged to have been committed— Rayan 
Kotti V. Emperor, I. L. R.. 26 Mad. 640. 

24. Jurisdiction — Criminal Procedure 
Code (Act V.0/189SJSS. 145 . 146—Posses¬ 
sion given by Civil Court — Practice.! 
Where the petitioner had eight days before 
the institution of proceedings under s. 145 
of the Criminal Procedure Code been put in 
possession of a portion of the disputed plots 
of land by.the Civil Court in execution of 
a decree establishing his rights to the same. 
Held, it was the duty of the Magistrate in 
the proceedings under s. 145 of the Code 
of Criminal Procedure to find possession of 
that portion in accordance with the decree 
of the Civil Court. The order so far as it 
directs the attachment of the disputed lar.d 
covered by that decree is without jurisdic¬ 
tion.— Gulraj VIarwari V . Shbik Bhatoo. 

I. L. R., 32 Cal 796. 

25. Jurisdiction — Magisfraie^Dispute 
relating to a butchery ^Initiatory Orders 
Omission to state the grounds of the appre¬ 
hension of a breach of the peace^Reference 
to information obtained in a local inquiry 
not recorded^Order as to costs^Criminal 
Procedure Code (Act V. of 1898J ss. 145, 

cl. (1), 7^.] If the Magistrate omits in 
the initiatory order under s. 145, cl. (1) of 
the Criminal Procedure Code to state the 
grounds of his being satisfied as to the 
likelihood of a breach of the peace, the final 
order is without jurisdicion. Where, 
therefore, the initiatory order merely refer¬ 
red to some information, which was obtained 
during the course of a local inquiry held 
by himself, but had not been reduced into 
v/niingi Held that the proceedings under 
s. 14s were bad in law. In a case initiated 
upon a police report or other information, 
which has been leduced into writing, 
reference can be made to the materials upon 
which the Magistrate acted, to ascertain 
whether there were in fact grounds upon 
which he might have acted, but even then it ' 
is his duty to stale the grounds, upon which 
he was satisfied that there was a likelihood 
of a breach of the ^^^CQ.^Queen-Empress v. 
Cobtnd Chandra Dass. I, L. R., 20 Cal. 520: 


Jurisdiction (contd.)-^ 

Dhanput Si}igh v. Chatterput Singh, I. L. R., 
20 Cal. 513 ; Mohesh Sowar v Narain Bag, 
I. L. R,, 27 Cal. 981 and Jagomohan Pal v. 
Ram Kumar G.pe, l.L. R‘, 28 Cal. 416 
referred to.— Nittyanand Roy v. Pakksh 
Nath S«n, I. L. R. ^2 Cal 771. 

26. Jurisdiction — Jurisdiction of Ma¬ 
gistrate in Mysore to try and convict an 
European Bntishysubject for an act amount¬ 
ing to an offence under the Mysore law, 
but not an offence under the Indian Penal 
Code.'] An European British subject was 
charged and tried before, and convicted by 

a First class Magistrate and Justice of the 

Peace appointed, under the Extradition 
Act, 1879, in and for the territories of 
Mysore. The act for which he was so 
tried and convicted (namely being in pos¬ 
session of mining materials) constituted 
an oflFence under the Mysore Mines Regu¬ 
lation, but was not an offence under the 
Indian Penal Code. It was contended, 
in revision, in the Madras High Court that 
the conviction was wrong on the ground 
that a justice of the Peice appointed under 
the Extradition Act has no authority to deal 
with an offence committed by an European 
British subject against a law of the Mysore 
State that the Magis'rate had 

power to try the accused, or to commit him 
for trial in the Madras High Court. Per 
Sir Arnold White, C. J.^S. 8 of the 
Act of 1879 extending to European British 
Subjects in States in India in alliance with 
His Majesty the law relating to offences and 
to crirninal procedure for the time being in 
force in British India ought not to be read 
so as to restrict the powers of the Govern or- 
General which are declared by s. 4 and 
which may be delegated to his officers under 
s. 6. The word “offences” as used in 
s. 6 of thei Act of 1879 is not restricted 
to offences as defined by s. 40 of the Indian 
Penal Code. Nor Is it restricted to any 
definition of ■ offence ’ to be found in the 
Code of Criminal Procedure, although, as 
a matter of fact, the present definition of 
ofirnce '' in the Code of Procedure [s. 4 
(o)], which is the same]as that contained in 
the General Clauses Act, is sufficiently wide 
to include the wrongful act with which the 
accused in the present case was charged.— 
Adama V. Emperor, I. L. R , 26 Mad. 607. 

27. Jurisdiction — High Court-Power 
to revise an order of acquittal at the instance 
of a private party—Decision on a point of 

local jurisdiction and not on the merits _ 

Criminal Procedure Code (Act V. of 1898) 

»?• 432. 439 ( 5 j—Practice.] S. 439 (5J of 
the Criminal Procedure Code does not bar 
the jurisdiction of the High Court to Inter¬ 
fere with an order of acquittal on an appli- 

[Cr. Dig,—18.] 
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cation made at the instance of a private 
party. Where the Appellate Court set 
aside a conviction and sentence on the 
around that the place of occurrence was 
outside the local limits of the trying Magis¬ 
trate’s jurisdiction overlooking the pro¬ 
visions of s. of the Code, the H-gh 

Court set aside the order of acquittal and 
directed a re-hearing of the appeal. What 
the Appellate Court has to find is whether i 
the offence, of which an accused is convict¬ 
ed. has been made out not with reference to 
any dispute as to jurisdiction, but on the 
merits and in accordance with the evidence. 

_Kasgali Sardar V. Bama Charan Bmat- 

TACHARJEK, I. L. R , 3 ^ Cal. 786. 

28. JURISDICTION—Oj/'CMCC C 077 irmtied in 

British India-^Aecused committed to 5 cs- 
sionS‘-Tranifer of territory to native State- 
Accused discharged for voant of jurisdiction 
^RevisionA Certain persons were charged 
with committing an offence at a place in 
British India and were committed lo the 
Sessions Court of Mirzapur. the case being 
subsequently ^transferred to the Sessions 
Court of Benares. Before trial, however, 
the place where the offence had been com¬ 
mitted became part of the newly constituted i 
State of Benares Held that the Sessions I 
Court, whether of Mirzapur or Benares was 
not deprived of jurisdiction toMisposc of the 
case which had been cotnmitted to it for 
trial, inasmuch as at the time of the transfer 
to the State of Bo; ares of the place where 
the alleged offence h ul been committed the 
accused were in British India in cu-tody in 
point of law. if not in fact, of a Court of 
competent jurisdiction. Etnperor v. Maha- 
bir, I L. R.. 33 All 578. followed. Dmno- 
dhar Gordhan v. Deoratn Kanji, I. L R., I 
Bom. 367 distinguished — Umprror v. 
Ram Narksm Singm, I. L R , 34 All. 118. 

29. Jurisdiction— ^fn^ristrate — Chart^e 
with a viesv to coniynxttncrit cancellaiion of 
—Criminal Procedure Code (Act J'.of /A'pV), 
s. 2/ J ( 3 )—Cross-examination of /'rosert 4 ti‘'n 
soitnesses after framing of the Charlie, effect 
of —“ for the defence " interjreta- 

tion of — practiced] It is open to a Magis¬ 
trate, having drawn up a charge against 
an accused person with a view to his 
commitment to the Court of Session, to 
allow the accused to cross examine the wit¬ 
nesses for the prosecution and. as the 
result, to cancel the charge. T he words 
“ witnesses for the defence” in s. 213 
are wide enough to cover evidence elicited 
in cross-examination of witnesses for the 
prosecution. Sxirjya WorniM Sintrh, In re, 
5 C. W. N. 110. referred to.—J ogkndka 
Nath Mookhrkjkko Mati Lal Chuckrr- 
DUTTY I. L. R,, 39 Cal. 885. 
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30. luRisDicTioNi— ^fagisirate-^Cognt- 
cance on information received by V* 

another public capacity -Legahty of the 
instituti on of Criminal proceedings 

Criminal Procedure Code ^ 

s. 190 (i) (c)fi Held per Stephen, J. 
iCarnduff J. dubitante), that a Magistrate 
who has received information in another 
public capacity, eg. as manager of an 
encumbered estate of the offence of mis¬ 
chief by cutting timber from the estate forest, 
cannot act on it in his capacity of a Magis- 
I trateand initiate criminal proceedings under 
s 100 (I) (ci of the Criminal Prccedure 
Code. Thokur Pershad Singh v Emperor, 

10 C W. N. 775 - rt-ferred to. An oider, 
on taking cognizance of a case under s. 420 
cf the Penal Code, directing the at tachment 
of trees the subject of the .alleged offence, 
is without jurisdiction.— Lakhi NaRAYAN 

Gmose r. Emphroh. R-. 37 Cal 221. 

31 Jurisdiction— 0 /rrimi«a/ Court — 
Order diretting pro edition for instituting 
a false case—Eahe intonnation to the police 
—Subsequent complaint before the Magis¬ 
trate-Grounds of the(xcrci>e of such juris¬ 
diction—Criminal Procedure Cc.fc . 

of iSo'^). ss. /p5 (/>^ - 47 ^ 3 S. 476 of 

the Ciiminal Procedure Code must be read 
subject to the rcsirictions contained in 
s. 195 b), and does not therefore, empower 
a Court to direct a prosecution for making a 
fahe charge before the police. Dharmadas 
A'asvar V. A'ing-Emperor. 7 C. L. J 375 . 
followed, folfi G.'Pr v. Gindkan .Chau- 
d‘xrv 5 C. W N. 106, reftrred to. In re 
Devji. 1 L.R - ti^Bom Akhil Chandra 

De V Quren-P^mpress, 1 . I- R-. 33 Cal. 
J004 ; Abdul Pahman v. Emperor, 7 C. L. 

1 . 371. and Haibat Khan v. Emperor, \ U 
R 33 Cal. 30, distinguished. But if the 
informant, upon the police reporting the 
information to be false, subsequently peti- 
tio. s the Magistrate for a judicial inquiry, 
he mu-t be taken to have preferred a com¬ 
plaint, and s. 476 "oul f then apply. 

Empress v Sham Lull. !■ 1 - B., 14 

707; v. Sheik Beari^ L L. 

R.. 10 Mad 232. and fogendra !\ath 

Mookerire v. Emperor, 1 L. R., 33 
referred to No sanction should be granted 
or prosecution directed, unless there is a 
reasonable probability of conviciion. though 
the authoriiy granting a sanction under 
105, or taking .action under s. 476. should 
not decide the question of guilt or inno¬ 
cence. Great care and caution are required 
before the Criminal law is set in motion, 

and there must be a reasonable foundation 
for the charge in respect of which a 
secution is sanctioned or directed, 

Prasad v. Sham Lai. 1 , U. R-, 7 . 7 *,* 

Kali Charan Lai v. Basudfo A^ar.Jin StngH, 


131 


DIGEST OF CRIMINAL CASES. 


Jurisdiction (contd .)— 

12 C. W. N. 3; and Queen v. Baijoo Lai, 
I L. R., I Cal. 450, referred to. Where 
there had been prolonged litigation between 
the petitioner and the oppc site party, in 
which the former had been successful, so 
that the cace was by no means improbable, 
and two Magistrates had, in the course of 
the judicial investigations preceding the 
trial, accepted the prosecution story as 
substantially true, and the Assessors had 
only found the case not proved ; — Htld, 
that, under the circumstances, it was not a 
proper case for a proser.ution under s. 476 
of the Code. — Jadu Nandan Singh v. E.m- 
PEROR I. L R . 37 Cal. 250. 

32. J U R I S D I C T I O N OF MAGISTRATE— 
Criminal Procedure Code ss. 255 

and pleadinff guilty—Con¬ 

viction without taking evide>’ce.'\ In this 
case the accused was tried by a third class 
Magistrate before whom he pleads guilty 
to a charge of theft in a house ; thereupon 
he was sent to the Sub-divisional Magis¬ 
trate for punishment under s. 349 but the 
Sub-divisional Magistrate sent the case 
back to the third class Magistrate to take 
the accused’s defence. Held, that the Sub- 
divisional Magistrate shonld not send the 
c.ase back to the third class Magistrate and 
if there had been any need to take the 
accused's defence the Sub divisional Magis* 
trate ought to do it himself. Held, also 
that s 349 does not give him any power to 
return the case to the third class Magistrate 
for the puipose of supplying omissions. 
Sub-s, 2 indicates the course he should 
adopt.— Emperor v. Taw Pyn, 3 L. B. R, 
279. 5 Cr. L. ]. 416. 

33. Jurisdiction — Receiver — Party _ 

Proceedings under s. 145 of the Code of 
Criminal Procedure (Act V. of iSgS)—Pos- 
se$Hon of Receiver.~\ A Receiver appointed 
by the High Court cannot be made a party 
to a proceeding under s. 145 of the Code 
of Criminal Procedure merely in his capa¬ 
city of Receiver, and a Magistrate has no 
jurisdiction to interfere with him in respect 
of his possession of the estate, without the 
sanction of the Court, his possession being 
the possession of the Court, Ex parte 
Cochrane, (I. L. R., 20 Eq. 282) ; WUliapn 
Russell V, The East Anglian Railway Com¬ 
pany, (8 Mac & G. 104), and Ames v. The 
Trustees of the Birkenhead Docks, (2a Beav. 
332), referred to. The Receiver 

can neither sue nor be sued without the 
leave of the Court. Miller v. Ram Ranjan 
Chakravarti, (I. L. R., 10 Cal. 1014), refer¬ 
red to.— A. M. Dunne v. Ku.mar Chandra 
Kisorb, I. L. R., 30 Cal. 593 

34. Jurisdiction —— Party to 
Criminal Proceedings—Leave of Court— 
Owner'‘—Calcuiia Municipal Act (Ben. 


Jurisdictfon (contd .)— 

Act III. of i8gg), ss, j, 320, 574.] A 
Receiver appointed by the High Court is 
not the ' owner ” of the property of which 
he has been appointed Receiver, within the 
meaning of s. 3, cl. {33), of Ben. Act III, 

of 1899 ; nor can he be made a party to any 
suit or proceeding without the leave of the 
Court appointing him. Dunne v. Kumar 
Chandra Kisore. (I. L. R., 30 Cal. ^93 ; 7 
C. W. N. 390), referred to.—W. r' Fink 
V . The Corporation of Calcutta, I. 
L R,. 30 Cal 721. 

35 - Jurisdiction— Districts— 
Reference and appeal in a criminal case from 

the Scheduled Districts—Act XL of 1S46— 

Scheduled Districts Act (XIV. of 1874).'] 
The Collector of Khandesh in his capacity 
of Political Agent for the Mehwasi Estates 
convicted the accused of murder committed 
at a village in the Scheduled District", and 
sentenced him to transportation for life. 
He then forwarded the proceedings to Gov¬ 
ernment f. r confirmation. The accused also 
appealed to Government against the convic¬ 
tion and sentence. The Government ihere- 
UDon directed the Political Agent to submit 
the proceedings to the High Court under 
Rule 35 of the Rules promulgated in 185^ 
under s. 3 of Act XI. of 1846. The appeal 
presented by the accused was also forwarded 
to the High Court The question arose 
as to whether the High Court had jurisdic¬ 
tion to dispose of the reference, the appeal 
being rejected as not allowed. Held ihBX 
the High Court had jurisdiction.— Impbr- 
atrix V . Ratnya, I. L. R., 25 Bom. 667. 

Jury— 

I. ]\m\—Penal Code, ss. sgs, 411 — 
Charges of dacoity and receiving stolen 
property —Charge to jury—Possession of 
stolen property — Misdirection.'] On the 
trial of an accused before a Judge and Jury 
at a Court of Session, for dacoity and 
receiving stolen property, the Judge, in his 

charge to the Jury, directed them that the 

fact of a stolen shirt having been found in 
possession of the accused two months after 
the dacoity, was sufficient to justify them 
in convicting the accused of the dacoity 
Held, on appeal, that this was a misdirec¬ 
tion. Whether the possession of the stolen 
property was recent enough to warrant a 
conviction for the substantive offence was a 
matter entirely for the Jury and should not 
have been put to them in the positive way 
which the Judge adopted.— Guzzala Hanu- 
MAN V. Emperor, I. L. R., 26 Mad. 467. 

2. J u Criminal Procedure [Code, ss. 
26g (31, sogSessions Judge sitting with 
jury—Charges of theft and administering 
drug—Opinion of only two jurors taken as 
assessors on second charge — Validityf] At 
the trial of an accused, before a Sessions 
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Judge and a jury, for theft in a building (an 
offence triable by a jury) and for admioii- 
tering a noxious substance {an offence tri 
able by assessors), the Judge took the ver¬ 
dict of the jury on the former charge, and 
took the opinion of only two of them (as 
assessors) on the latter ;— Held, that, under 
S3. 269 (3» and 309 of the Code of Cri 
minal Procedure, the Judge should have 
taken the opinion of ail the jury as asses¬ 
sors. on the latter charge, and that his 
failure to d > so was not an “ omission " or 
“ irregularity ” to which s. 537 applied.— 
RaMAKRISHNA RbDDI V E.MPgROR, i L. R,, 
26 Mad. 598. 

3. Jury —Criminal Procedure Code [Act 
V. of i8<)S), s<i. 42J (2), 5J7 — Tri il by Jury 
—Misdirection — Verdict and order of ac¬ 
quittal—Appeal against acquittal — Juris¬ 
diction of High Coxirt to consider the 
evidence—Evidence of accomplices.^ In a 
charge against an Inspector of Salt and 
Abkari of extortion and bribery, in a Court 
of Session, the first witness for the prose¬ 
cution deposed that when he complained to 
the accused of delays which were taking 
place in weighing salt, the accused told him 
he oui^ht to make the customary present of 
Rs. 100 or Rs. 50 according to the amount 
of salt to be weighed The witness stated 
that he had refused to pay the bribe at that 
time, but that on the following day, when 
the accused stated that the weighing would 
only be properly proceeded with if the pre¬ 
sent were made, he consented, and the 
accused agreed to send his peon (who was 
charged with abetment) for the money. 
According to the witness, the peon came to 
his shop and was paid Rs. 50 by his 
accountant by his order and in his presence, 
and in the presence of two other per¬ 
sons who were in the employment of the 
witness. The prosecution evidence, if true, 
only showed that these two other persons 
had witnessed the transaction without taking 
any part in it. The accvnuntant and the 
other two persons were called and gave 
evidence as second, third and fourth wit¬ 
nesses. respectively, for the prosecution. 
Some entries in account-books were relied 
on in support of the oral evidence of the 
witnesses, but they were challenged by the 
accused as false entries, and they were, in 
fact, discredited by the High Court. The 
writer of them was called as the fifth prose¬ 
cution witness, and they had been made 
after the alleged transaction was over. The 
Sessions judge, in his charge to the jury, 
warned them against accepting the evidence 
of accomplice) without corroboration in 
material particulars. He said that the first 
and second witnesses were certainly accom¬ 
plices, and that the third, fourth and fifth 
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witnesses had put themselves practically in 
the same position as accomplices and that 
their evidence also required corroboration 
before the jury could act on it. The jury 
returned a verdict of not guilty, and the Ses¬ 
sions Judge acquitted the accused* Upon an 
appeal being preferred by the Public Prose¬ 
cutor against the acquittal, on the ground of 
misdirection :— Held, that as regards the 
first and second witnesses, the charge was 
accurate ; but that the description of the 
third, fourth and fifth witnesses was a mis¬ 
direction : Held further, that it was not 
obligatory on the High Court, in such cir¬ 
cumstances, to order further enquiry or a 
retrial and that the High Court could con¬ 
sider the evidence and if, after so doing, it 
formed the opinion that the evidence could 
not, in any proper view of the case, support 
a conviction, it would not alter ir reverse 
the order of acquittal. Queen-Empress v. 
Mngan Lai (I. L. R,, 14 Bom. 115), approv¬ 
ed. Elahec Duksh's Case, [5 Su’h, W. R., 
(Cr.), 86], followed. Wafadar Khan v. 
Queen-Empress, (I L. R., 21 Cal. 955), and 
AH Fakir v. Queen-Empress, (I. L. R., 25 
Cal. 230). commented on.— Empbror v. Ed¬ 
ward William Smithbr, I. L. R., 26 
Mad. 1. 

4- Jury—T ria/ by Jury-Procedure 
Delivery of verdict — Verdict, partial record 
of—Criminal Procedure Code {Act V. of 
iS^). ss. 300, 301, 303—Prejudice — Hew 
trial."] Where after the delivery of an 
unanimous verdict of the jury, convicting 
the accused of the charge of rioting in con¬ 
nection with certain land and the crops 
thereon, possession of which was claimed 
by the complainant as well as by the accused, 
the foreman of the jury attempted to add 
that ' the land and the crops are all theirs " 
(meaning that they belonged to the accused), 
but was stopped by the Sessions Judge on 
the ground that the verdict was quite clear 
in its terms, and it was therefore unneces¬ 
sary to hear anything further from them : 
Held , that it was undesirable to stop the 
jury at such a stage of the proceedings, 
that the words the foreman attempted to 
add to the verdict were very material, and 
that the accused having been seriously pre¬ 
judiced by the procedure adopted by the 
Sessions Judge, there should be a new trial. 
—Narayan Changa r. Emperor, I. L. R., 
30 Cal. 485. 

5. Jury—SMM imirfjf up—Defective direct 
tion—Contentions placed before ike jury— 
Judge should not omit pointedly to call 
attention of the jury to matters of prime 
importance especially if they favour the 
accMsr^.] A Sessions Judge in summing up 
is entitled to have regard to the elaboration 
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and skill with which the rival contentions 
have been placed before the jury by the ad¬ 
vocates on both sides, but he should not in 
doing so omit pointedly to call the atten¬ 
tion of the jury to matters of prime import¬ 
ance especially if they favour the accused, 
merely because they have been discussed 
by the advocate.— Emperor v . Malgowda, 
I. L, R„ 27 Bom. 644. 

6. JURY —Sfssfans Jiidge^Mi^direction — 

Inadmissible evidence—Criminal Procedure 
Code {V. of ss. 418, 423 U)-] 

Where a charge to the jury by the Sessions 
Judge is, upon the whole, favourable to the 
accused, and mo^t of the points of import¬ 
ance in favour of accused are more or less 
dealt with in the charge, the mere fact that 
some of the points are not so amplified as 
they might have been does not amount to a 
misdirection. Before the High Court can 
interfere with the verdict of a jury on the 
ground that the evidence of accused’s con 
fession was wrongly admitted, it must be 
satisfied, firstly, that the verdict is erro¬ 
neous ; secondly, that the erroneousnes^. 
was caused either by the Judge’s misdirec¬ 
tion to the jury as to that evidence or by a ' 
misunderstanding on their part of the law 
as to it as laid down by the Judge. Where 
material evidence which ought not to be 
admitted is admitted and the jury are 
placed ill possession of it, there is an error 
in law in the trial under s. 418 of the 
Criminal Procedure Code (Act V. of 1898), 
and there is a misdirection of law when the 
Judge tells the jury that it is evidence 
which they can consider and on which they 
can, if they think proper, convict the 
accused. The fact that after putting the 
jury in possession of the inadmissible evi¬ 
dence the Judge in his charge goes on also 
to point out circumstances which would 
justify the jury in disbelieving the wrongly 
admitted evidence does not make the mis¬ 
direction less a misdirection. Where evi¬ 
dence which the law says shall not be ad¬ 
mitted is let in with other evidence legally 
admissible, anJ where the former is of a 
material character, it would be mere specu¬ 
lative refinement to hold that the jury must 
have, in convicting the accused, relied upon 
the latter and rejected the former.— Emper¬ 
or V. Waman, I. L. R , 27 Bom. 626. 

7. Jury — Criminal Procedure Code (Act 
V. of l8gS),ss. 303, 304 — fudge—‘Misunder¬ 
standing the lav) — Verdict mistaken or 
ambiguous—Powers of the fudge to ques^ 
iion the jury."] S. 304 of the Criminal Pro¬ 
cedure Code (Act V. of 1898) obviously 
contemplates cases where the verdict deli¬ 
vered is not in accordance with what was 
really intended by the jury. It has no 
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application where there is no accident or 
mistake in the delivery of the verdict ; and 
the mistake lies in the misunderstanding 
of the law by the jury. If such a mistake 
results in an erroneous verdict, ii can be 
corrected only by the Judge disagreeing 
with the jury and referring the case under 
s. 307 of the Code tj the High Court. 
Per Curiam : —" There is no provision in 
the Code of Criminal Procedure (Act V. of 
1898; which empowers the Judge to qut s- 

tion the jury to their reasons for a 
unanimous verdict when there is nothing 
ambiguous in the verdict itself, and no 
lurking uncertainty in the minds of the 
I jury themselves regarding it. S. 303 of 
I the Code limits the power of the Judge to 
; questu II to ca-es in which it is recee^sary 

to ascertain what the veidict of the jury is_ 

that is, whire the verdict being delivered in 
ambiguous terms or with unceitain sound 
their meaning is not clear”— T.mpercr r. 
Kondiba, 1 . L. R., 28 Bom. 412 

8. Jury — Misdirection.'] Where the Ses¬ 
sions Judge in his charge to the Jury omit¬ 
ted to state that the statement of one 
accused is not admissible against anothe r 
co-accused ; J/cld that it was a material 
error justifying the setting aside of the 
conviction and the order cf a re-trial, 
although the Judge dealt separately with the 
evidence against each c f the accused. Held 
also that it is a misdirection to the jury 

; when the Judge in his charge tells the jury 
, his own (pinion, but omits to state that 
they are a*, liberty to draw their own con¬ 
clusions of facts —SURRNDRA NaTH M|T- 

: TKA V. E.mpbror, 10 C, W. N. 153. 

) 

9. Jury— Criminal Procedure Code, s. Jp7 
—Procedure of High Court on reference 
under Opinion' of jury, what r^.] 
Where the Sts.sions Judge disagreeing with 
the jury, refers a case to the High Court 
under s. 307 of the Coce of Criminal 
Frocedure, the High Court is to form its 
own opinion on the evidence. The ‘ opi¬ 
nion ’ of the jury in s. 307 of the Code of 
Criminal Procedure is the conclusion of the 
jury, aid not the reasons on which that 

' conclusion is based, /‘er Sir b ubrahmania 
1 Ayvar, Offg. C.f., and Boddam, y — jn 
references under s 307 of the Code of 
Criminal Procedure, alihough it may be 
e.xpedient to hdve before the Court tne 
reasons of the jury for the view taken by 
them, when any have been given, the cir¬ 
cumstance that no such reasons have been 
ascertained does n-t warrant this Court to 
decline to go into the evidence and to arrive 
at its own judgment, after giving due 
weight to the views taken by the Judge and 
the jury as to the guilt or innocence of the 
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accused. — Empkkor v . Chbi-lan, I. L. R., 
29 Mad. 91. 

JO. JURV — Trial by — Misdirection — 
Dyhti^ declaration, admissibility of—Ex, 
pression of opinion by ‘Jud^c, on facts — 
Omission to point out material evidence — 
Charge, heads uf—Tenal Code (Act 
of iS'JOj s. A dying declar.ition 

recorded in the absence of the ac'used. 
and by a Magistrate other than the inquiritig 
Magistrate, is not admissible until it is 
proved by the recording officer. An exptes- 
sion (d opinion by th^* judge on the facts 
without telling the jury that they are at 
liberiy to form their own opinion in regard 
thereto, and also without c.iuiioning them 
to give the accused the btnefil of a re.^son* 
able doubt am iints to a misdirection 
Where the medical opinion was that the 
injuries of the deceased were not, in the 
case of a min in ordinary health, d.tnger* 
ous to life ; Held, that the judge should 
have specially called tin; attentioir of the 
Jury to such opinion. Where the accused 
were charged under ss. 147 1, a-j!-! y jH 

of the Indian Penal Code; Held that they 
could not be convicted under s. 325 of the 
Penal Code as they had not been called 
upon to meet such a charge, and it was 
not minor to, or included in, a charge 
under s. ^ of the Code. Ram Sarup 
Rai V. Emperor, 6 C. W. N. 98, followed. 
It is not only desirable but necessary th.it 
the charge should be recorded in an intelli¬ 
gible form and with sufficient fulness to 
satisfy the Appellate Court that ail points 
of law arising in the case were clearly and 
correctly explained to the jury. The omis¬ 
sion to ins'ruct the Jury as to their 
verdict, if they found that there was no 
unlawful assembly but th.tthurt was caused 
by any one or more of the accused, is a 
serious misdireciion. — Paschu Das v . Em* 
PKROR, I L. R., 34 Cal. 69S. 

11. Jury —Trial by —Misdirection— Cul¬ 
pable homicide—Proper charge in case of 
culp-ible homicide—Direction as to truth 
of plea of accused—Misrepresentation as to 
the effect of medical evidence—Expression 
of opinion by Judge.'\ The omission by 
the Judge to lay specifically before the 
jury, in a case of culpable hom’cide, the 
question whether in causing death the 
accused had the intentivin to cause death or 
such injury as was likely to cause death, or 
the knowledge that he was likely to do so, 
though in the earlier part of the charge he 
had explained generally the terms " murder” 
niicl ** culoabie homicide ” and had pointed 
out the distinction, is a material misdirec¬ 
tion. The omission to direct the Jury to 
consider the truth of the plea ot some of 
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the accused that they were not present at 
the occurrence, before convicting them, is 
a misdirection. Misrepresentation of the 
effect of the medical evidence is a misdirec¬ 
tion. It is a misdirectivsn for the judge to 
express his opinion on various questions of 
fact wi'h-'Ut telling the Jury that his 
opinion is not binding on Ihem and that 
they are ti.e sole judges of fact.— Natabar 
Ghosk V. Empkror. 1 . L. R 35 Cal. 531. 

12. Jury—C rf’ujuj/ Procedure Code {Act 
y. of iSgS), Si. /ji, us —Order of Magis¬ 
trate fo' removal o- unlaiOful obstruction — 
r\pplicaiion for appointment of <i jury — 
Eject vc'dict of jury Where a person 
against whom an order h.rs been made un¬ 
der s. 13 t of the Criminril Procedure Code 
applies for a jury under s 135 of the Code, 
th- applicant is D)und by the verdict of the 
jury, and cannot after wards raise such a plea 
iS tint the obstruction w.as caused in the 
exercise of a bona-Jule claim of right.—/« 
re L\ciim.\n, I. L. R., 22 All. 267. 

Jury — Criminal Procedure Code 
{AU y of 1S9S), IS. J69 (/), {2,—Order 

directing trial by jury— " Particular class 
oj ofences"—Rcvccaiion of order—Jury 
case trit'il by assessors—Omission to take 
objection before finding recorded—yalidity 
of trial.'] By s. 269 of the Criminal Pro¬ 
cedure Code, the Local Government may, 
with tlie previous sanction of the Governor- 
General in Council by order in the official 
Gazette, direct that the tri.il of all offences, 
or of any particular class of offences, before 
any Court of Session, shall be by jury in 
any district, and m.ay, with the like sanction, 
revoke or alter such order. In the I'ort St, 
George Gazette, dated 30tli August 1899, 
it was notified that, whereas by order pre¬ 
viously made, the trial of persons charged 
with certain offences should in certain 
districts of the Presidency, including that 
of Tir.nevclly, be by jury; and whereas 
disturbances known as the,, anti Shanar 
disturbances had taken place in'the districts 
of Tinnevcily and Madura, and certain per¬ 
sons stood commiittrd for trial, and others 
might thereafter be similarly committed in 
connection therewith, the Governor in 
Council, with the previous sanction of the 
Governor-General in Council, directed, 
under s. 269 of the Code of Criminal Pro¬ 
cedure, that the said previous orders be 
revoked as reg.ards the persons referred to, 
and tint such persons should be tried with 
the aid of assessors, and not by jury. 
Certain persons having been so tried for 
offences under ss. 148, 454, 395 ' 3*3 of 

the Penal Code, one assessor gave it as his 
opinion that none of them were guilty, the 
other assessor finding some of them not 
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guilty. The Additional Sessions Judge 
convicted and sentenced all the accused, 
whereupon the objecticn was taken, on 
appeal, in th High Court, that the trial 
should have been by jury, and not with the 
aid of assessors, and that the conviction 
should therefore be set aside. The objec¬ 
tion was not taken at the trial. Held that 
the omission to lake objection to the trial 
before the Court had recorded its findings 
was fatal to the contention now urged that 
the trial was invalid. Held further ihst, 
even assuming that objection had been duly 
taken, the offences connected with the out- 
breik had been rightly treated as a “ class 
of offences,” and that it was competent to 
the Government, with the consent of the 
Governor-General in Council, to revoke the 
previous notification so far as it related to 
that class.— Qoebn Emprrss v. Ganapathi 
Vannianar, I. L. R., 2J Mad. 632. 

14. Jury —Right of trial hy-^lnterference 
•H'ith the right—Governor General in Coun¬ 
cil, powers of—Indian Councils Act {24 
& 2$ Vtc., c. 6y) s. 22, proviso—European 
British subject, rights of^Waivtr—Order 
of Local Covernmefit authorising co7>iplaint 
of certain offences—Commitment on charge 
for other offences — jurisdiction^ •want of — 
Local Government, po'wers of—Delegation 
of powers—Charges against members of a 
secret society — Misjoinder—Same tran¬ 
saction—Confessions adtnissibiliiy of — 
Confessions made during police investi¬ 
gation and to Magistrate subsequently 
holding inquiry—Examination of accused 
-^Eliciting statei7tents by questions — Ad¬ 
missions to the police—Hafidjvriting, 7 nodes 
of proof rf—Compariscn of handwriting 
—Leading questions—Cruninal Procedure 
Code {Act V. of iSgS) ss. 164, ig6, 235, 

239. 342. 3O4, 447 , 454 . 532—Evid€7\ce Act 
(/. of JS72) ss. 21, 25, 2g, 47, 67, 73— 
Paging war — Co7ispiracy to wage war — 
Penal Code {Act XLV, of i860) ss 121, 
121 A."] The Criminal Procedure Code, in 
so far as it interferes wiih tha mode 
of trial by Jury, is not ultra tires under 
the proviso to s. 22 of the Indian Council’s 
Act (34 & 25 Vic., c. 67). King-Emperor 
V. Kartik Chandra Dutt, unreported, fol¬ 
lowed. In the Matter of A77ieer Khan, 6 
B. L. R. 392 and 459, approved of. An 
European British subject can, under s. 454 
of the Code, relinquish his right to be 
dealt with as such. Where the Magistrate 
explained to such a person the nature 
of the charges framed against him, and 
his rights under ss. 447 and 450, and 
then asked him whether he c'aimed to 
be dealt with as such, and the latter stated 
that he did not claim the right:— Held, 
that he had relinquished his right. In 
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re Quiros, 1. L. R., 6 Cal. 83, Queen-Empress 
V. Grant, i. L. R., 12 Bom. 561, Queen- 
Einpress v. Bartlett, I. L R., 16 Mad. 
308. followed. Where an order under 
; s. 196 of ihe Criminal Procedure Code 
I authorized a particular police officer to 
I prefer a complaint of offences under 
I ss. 121A., 122. 123 and 124 of the Penal 
Code, cr imder any other section of the 
I said Code which may he found applic-.ble 
.to the case,” and the examination (.fthe 
I complainant also referred to the same 
sections that no complaint under 

s. 121 of the Penal Code was thereby 
authorized by the Local Government or 
in fact preferred, that the Magistrate had 
no power to commit thereunder, and that 
the defect was 1 ot cured by a subsequent 
order obtained while the case was before 
the Sessions Court, aulhorizinga complaint 
under the section which was not in fact 
made there.^fter; nor did s. 532 of the 
Criminal Procedure Code apply in such 
a case. Shutn Khan's case, Punj R. Cr. 
J No. 16. approved of. Queen- Empress 
Morton, I. L. R.. 9 Bom. 288, distinguis* ed ; 
and Queen Empress v. Bal Gangadhar 
Tilak, I. L R , 22 Bom. 112, di;strnied 
from. The Local Government cannot 
delegate to at.y other body or perse n the 
controlling power and discretion of de* 
termining whether cognizance shall be 
taken by the Court of an offence mentioned 
ins. 196 of the Criminal Procedure Code, 
and its judgment must be specifically 
directed to the particular section and no 
other, under which the prosecution is to 
be carried on, and the ( rder or authority 
should be preceded by a deliberate deter¬ 
mination in this respect. An order au¬ 
thorizing a complaint under certain speci¬ 
fied sections ‘‘ or U 7 tder a/ty other sections 
found applicable,” if it means found by 
any one other than Government, involves 
a delegation which cannot be sustained. 
Where the accused were all alleged to 
have been members of a secret society, 
with its head-quarters in Maniktolla in 
the suburbs, and its places of meeting 
in Calcutta and elsewhere, and to have 
joined in the unlawful enterprise, and with 
others, known and unknown, to have 
conspired to wage war or to deprive the 
King of the sovereignty of British India, 
and to have collected arms and ammunition 
with such intent and to have actually 
waged war:— Held, that the joint trial 
of the accused on charges under ss. 121, 
121A, 122 and 123 of the Penal Code 
was not bad for misjoinder of persons 
or charges. A confession under s. ’64 
of the Criminal Procedure Code must be 
made either in the course of an investiga¬ 
tion under Chapter XIV. or after it has 
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ceased and before the commencement of 
the inquiry or trial. The condition re¬ 
quiring th-j confession to be prior to the 
commenremen: of the inquiry cr trial 
is only imposed when the investigation 
has ceas.-d. aid not when it is m^de in the 
course • f the police investigation Where 
a number of persons were arrested on the 
ist May, and the confessions of some of 
them were recorded on the 4fh and 5th, 
while others were brought in subsequently 
and their c mfessions taken xvhile the police 
investiga ion was then actuilly go ng on, 
and on the 17th an order under s. >96 w.as 
obtained and the police report sc'.t in and 
on the next day the examination of the pro¬ 
secution witnesses begun : — Held, fhi' the 
Magistrate did not take cogni/ince un 'er s. 
190 of the Code, nor did the Inquiry r'om* 
mence on the 4th. and that the co .fessions 
were taken in the course of an investiir-ilion 
under Chapter XIV. The fact 'hit the 
Magistrate who has taken the confessions, 
aft'-rwards ho'cls the inrjuiry. dies not, 
under s. \6\. constitu'e the recordi g of the 
confessions an examination of tiu- ac.'used 
in the course of it and at its co nni nee- 
ment. Iimpresi v. Attuntr,2m Sitti^h, I. L. 
R., 5 Cal 954, and E npres^ v. Khan, 

I. I.. R., 5 All. 25"^, de dared obsofete Sat 
Narain /V.vnri v. Rmpryor, \. L. R., 3? Cal. 
loS*;, distingtiishcd. S. i6i inclu les con- 
fessions taken bv a Magistr.ite who after¬ 
wards holds such inqtnry or trial. F.mprfss 
V. Anuyttram Si>n;h. I L. R , 5 Cal 0:4 and 
V. fiai Ktit.in, 10 l 3 om 11 . C. 166. de¬ 
clared obs let - on the point. Ss. i6j. 342 
and 364 of the Code are not oxhattstivc, and 
do not limit the generality of s 21 of the 
Evidence Art as to the r.levancy of admis- ^ 
sions. Qui't'n’F.mpres^ v. P/ar.iven, R.itai^ j 
l.al, Unre p Cr C 679, referred to The ' 
mere fact that a sMicment was elinted by a 
(juestion does not mike it irrelevint as a 
confession under s. i()4 of the Criminal 
Procedure Code or s. 29 of the Evidence 
Act, tliough such fact miv bij material on 
the question of its voluntariness. M(?thods 
of proving hriu<lwriting discussed. A docu 
ment does n .t prove itself, nor is au un¬ 
proved signaUire proof of its having be n 
written by the per^on whose sign »turc it 
purports to bear. S. 73 of the Evidence Act 
does not sanction the compirison of any 
two documents, but requires, fir.st, that the 
standard writing shall be admitted or prov¬ 
ed to be that of the person t > wliom it is 
attribute! ; <and. .secondly, that tlie disputed 
writing must itself purp.^rf t.) have been 
written by the same uersou. .A comparison 
of handwriting is at all times, as a mode of 
proof, hazardous and incon dusive, and espe¬ 
cially so when made by one not conver.sant 
with the 'subject and without guidance from 


Jury {contd.) — 

the arguments of Counsel and evidence of 
experts. Fhoodee Bibec v Gohind Chunder 
l\oy, 2i W. R. 272, referred to The value 
of expert evidence of hand-writing discussed. 
Kei^ V. Harvey, ii Cox C C. 546, referred 
to. To constitute an admission, the docu¬ 
ment need n t be written by the party 
against whom it is ujcd : it is sufficient if 
it is found in his posses-ion, and his con¬ 
duct thereto creates an inference that he was 
aware of its contents and admitted their 
accuracy ; but. unless this is done, the docu¬ 
ment cannot be u-.ed against him as proof 
of its contents. What conduct would pro- 
perly give rise to such inference depends on 
the facts cf each c<se. The mere fact of 
posses;ion of letters is not of much value, 
unless it is shown that their contents were 
recog..ized and adoptid by the replies elicit¬ 
ed or the conduct inspirt-d by them. The 
expression j^aj^es Tuar" in s. 121 of the 
I^enal Code must be construed in its ordi¬ 
nary sense, and a conspiracy to wage war, 
or the collection of men, arms and ammuni¬ 
tion for that purpose, is not waging war. 
An agreement between two or more persons 
to do all or any of the unlawful acts men¬ 
tioned in s. 124A of the Penal Code is an 
offeree, and the fact of the putpose not be¬ 
ing immed'att- is only material in connec¬ 
tion wiih s 95 No proof is necessary cf 
direct meeting or combination, nor need the 
persons be brought into each other’s pre¬ 
sence; but the agreement may be inferred 
from circumstances raising a presumption of 
a common conceried plan to carry out the 
unlawful design Nor is it necessary that all 
the accused she vild have joined in the scheme 
from its incop’.ion. Eliciting answers from 
witnesses while under cxamination-in-rhief 
or re-examination, by le.iding questions , 
deprecated. Per C.m<ndufk J., Regard 
being had to the definition of ‘ proved” 
in s. 3 of the Evidence Act, “moral 
conviction,’ provided it is based exclu¬ 
sively on evidence that is admissible, is 
not distingu'shable from ‘‘legal proof.” 
Save when an accused person is being 
examined under s. 342 of the Criminal 
Procedure Code, there is nothing to 
prevent a Magistrate from eliciting in¬ 
form itim from him by independent en¬ 
quiry so long as the information is 
voluntarily given. A statement by an 
accused to the police, which tells against 
him but does not amount to an admission of 
guilt, is admissible in evidence. Each case 
must be df*cided as it arises with reference to 
the question whether the particular state¬ 
ment is or is not a confession. Queen v, 
Maedomld lo B. L. R. Aop. 2, F.mpress v. 
Dahee Pershad, I I.. R.. 6 Cal. 530, 

V. Amir Khafi, Q B. U R. 36, 72 and 
F.tnperar v. Mahomed F.brahim, 5 Bom. 
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Jury {coutd.)-^ 

h R. 312. referred to. Quecit v. Hurribole 
Chiinder Ghose. I. L. R., i Cal. 207 
Queen. Empress v. MafheTos, I. L. R . 10 
C?!. ro22, Qurcn-Evipress v. Mehcr AH 
htullick I. L. R., 15 Cal. 5891 Impcratrix 
V Pandharinaih, I. L. R.. 6 Bora. 34, 
and Qucen.Empress v. yavecharani J. l! 
R , 19 Bom. 363, discussed and distin¬ 
guished. Handwriting may, in addition 
to the usual methods, be proved by cir- 
cutTistantial evidence under s. 67 of the 
Evidence Act, which prescribes no parti¬ 
cular kind of proof. Neel Kanfo Pandit 

V, Juggobundhoo Ghose, 12 B. L. R. App. 
18, Abool AH V. Abdoor Ruhvian, 21 

W. R. 429 and Abdulla Pam v. Gannibai, 
I. L. R., II Bom. 650, referred to.— 
Barindra Kumar Ghosb v, Emphror, I, 
L. R., 37 Cal. 467, 


Justices of the Peace— 

JUSTICFSOF THE PBACE —Powers o/^In 
trials of European British suhjects.'\ The 
powers of Magistrates of the first class 
who are Justices af the Peace and Eur< pean 
British subjects are the powers referred 
to in s. 36 of the Code of Criminal Pro¬ 
cedure of 1898 as ‘ hereinafter conferred 
open them and specified in the third 
schedule' and styled ‘ ordinary powers.’ 
They do not include powers with which 
by virtue of s. 37 of the Code a Magistrate 
of the first class may be invested by the 
authorities mentioned therein.— Logan v. 
Rombr, I, L. R., 3^ Mad. 343. 

K. 

Kidnapping— 

I. K\iiiiA?^{iiG~^Kidnapping from law¬ 
ful guardianship-^Conipletion of such of¬ 
fence — Whether a continuous offence-^ 
Constructire possession—Penal Code (Act 
XLV.of i860), ss. 360, 361, J. a 

minor girl, was taken away from her 
husband’s house to the house of R, and 
there kept for two days. Then one M came 
and took her away to his own house, and 
kept her there for twenty days and subse¬ 
quently clandestinely removed her to the 
house of the petitioner, and from that house 
the petitioner and M took her through 
different places to Calcutta. The petitioner 
was convicted under s. 363 of the Penal 
Code for kidnapping a girl under 16 years 
of age from the lawful guardianship of her 
husband. Held (by the majority of the 
Full Bench) that the taking away out of the 
guardianship of the husband was complete 
before the petitioner joined the principal 
offenders in taking the girl to Calcutta, and 
that the petitioner, therefore, could not be 
convicted under s. 363 of the Penal Code. 
Held^ further, that the offence of kidnapping 


Kidnapping (contd.)^ 
from lawful guardianship is complete when 

The minor IS actually taken from lawful 
guardianship ; it is not an offence continu¬ 
ing so long as she is kept out of such 
■ pardianship. Per Rampini. 7.— The of- 
; fence of kidnapping under s 363 is not ne¬ 
cessarily or in all ca^es complete as soon as 
the minor is removed from the house of the 
guardian. When the act of kidnapping is 
complete, is a question of fact to be deter¬ 
mined according to the circumstances of 
each case.— Nkmai Chattoraj -y. Quben- 
Empress, 1 . L. R., 27 Cal. 1041. 

2. Kidnapping —Penal Code (Act XIV 
of i860), ss. 361, 363. 306 -Kidnapping from 
lawful guardianship—" Lawful guardian 

—Continuance of Parent’s possession though 
physical possession temporarily with an- 
v S, a gir) of the age of eight years. 

Mved ordinarily under the guardianship of 

her father. A sister of S was married to a 
nephew of one K and, with her husband, 
ived in the house of K. S. with her father’s 
knowledge and consent, visited her sister in 
K s house, and had remained there for about 
a rnon'h when four brothers (being cousins 
of S) came to K’s house one night and took 
S to their own house, which was close by, 
and S was at once married to one of thern’ 
The father of S was not asked for his con- 
sent, and it was known by the nephews and 
by K that the father objected to such a 
marriage. K was present at the marriage 
and^consented to it, hoping to reconcile the 
girl's father to it subsequently. The father 
however, sought the aid cf the police, to 
whom S was given up by her cousins after 
having been detained by them in their house 
for thirty-six hours. The four cousins were 
then charged, under s. 366 of the Indian 
Pensl Code, with kidnappings S from lawful 
guardianship with intent that she might be 
compelled to marry one of them. The 
charge was framed in general terms and did 
not state from whose guardianship the kid¬ 
napping was alleged to have taken place. 
The trial was, however, conducted on the 
footing that the kidnapping was from the 
guardianship of K. The accused were ac¬ 
quitted, on the ground that K was at the 
time the lawful guardian of the girl, and it 
had not been shown that she had been taken 
without K’s cor sent Upon an appeal being 
preferred by Government against that ac¬ 
quittal ; Held that the accused had been 
rightly acquitted ofthecharge of kidnapping 
S from the guardianship of K ; but that the 
question whether they were guilty of kidnap¬ 
ping S from the guardianship ol her father 
had not been and ought to be tried. The 
word “ include ” in the explanation to s, 361 
of the Indian Penal Code is not intended to 
limit the protection which the section gives 

[Cr, Dig.—19.] 
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Kidnapping {contd )— 1 

to parents and minors, but rather to expend 
that protection by including in the trrm . 
■■ lawful guard an ” any person lawfully en¬ 
trusted with the care c-r custody «-f the 
minor. The fact that a fatntr allows his 
child to be in the custody of a servant or 
friend for a limited purp se and for a limited 
time does not determine the fa her’s rights 
as guardian or h's legal pos ession for the 
purposes of the Criminal Law. If the facts 
are n 't inconsistent with a continuance of 
the father's legal possession of the minor, 
the latter must be held to be in the father’s 
possession or keeping even though the 
actual possession should be temporarily with 
a friend or other person.— |ag\nnauha 
Rao V. Kamaraju, I. L R , ?4 Mad. 284. 

I 

3. Kidnapping —From laiiyful guardiarx- 
nhip — Mahomedan Law — Mohonifdan 
minor, guardianship ff^Pre/ereutial right 
of Mahomedan mother—Penal Code {Act 
XLV. of 1S60) ss. 361, jOj."] Under the 
Mahomedan law the mother is entitled 
to the custody of her daugher, in preference 
to the husband, until the girl attains the 
age of puberty. The removal of an im¬ 
mature Mahomedan girl of eleven or twt Ive 
from the h.use of h-*r mothrr-in-law in 
whose charge the husband had left her, by 
a third person acting at the instance, and 
under the instigation of her mother, is not 
a taking from “ lawful guardianship,” and 
does not amount to ” kidnapping.’’ PJur 
Kadir v. Zul V<hx B\hi, 1 . L. R., ii Cal. 
649, referred to.— Kokban v. Emperor, L 
L R , 32 Ciil. 444 * 

4. Kidnapping — Abetment. — One 
Musammat Chunia, by making certain false 
representations to the mother of Jiwania, a 
married girl of eleven ye.irs of age, induced 
her to part with the custody of her daughter. 
Chunia took the girl away from her own 
village to a neighbouring vill.age, where she 
was joined by one Tika. Thence Chunia 
and Tika took the girl about with them 
from place to place making unsuccessful 
attempts to dispose of her in mnrriage, until 
they were arrested by the chaukidar of 
Tiabpur, on his being informed that an 
attempt had been made to sell the girl in 
that village. Upon these findings Chunia 
was convicted of the offence punishable 
under s. 366 of the Indian Penal Code and 
Tika of abetment of that offence, following 
the ruling in The Queen v. Saniia Katindan 
(I. L. R , I Mad. 173). On appeal to the 
High Court, that of Chunia was summarily 
rejected. As to Tika it was held, dissent¬ 
ing from TheQue.n v. Sarnia Kaundan 
and agreeing with the view taken in 
Empress V. Ram Sundar (I. L. R., 19 All. 
109) and Rakhal Nikari v. Queen-Empress 


Kidnapping {contd.)^ 

.2 C. VV. N. 81). that th“ offence of kid¬ 
napping beirg completed so soon as the 
minor was actually taken out of the custody 
of her guardian, Tika could rot properly be 
convicted of abetment on the hypothesis 
that the offence was a continuirg one. But, 
itiasmuch as there was evidence on the 
record that the assi.'tance given by Tika in 
attempting to dispose of the girl jiw’ania 
was the result of a conspiracy entered into 
before the kidnapping look place, the con¬ 
viction of Tika for abetment of kidnapping 
was sustained.— Emperor r. Tika, 1 . L. R., 
26 All. 197. 

L. 

Land mark— 

L AN D- M a R K —.4 rhiiraior-^Pttbl ic servant 
— Mischief — La>\d-mark—Penal Code (Act 
XLV'. of tS6o), 21, 434 ] The parties to 
a proceeding under s. 145 of the Criminal 
Procedure Code by mutual consent referred 
j the dispute as to the possession to the arbi¬ 
tration of A, anJ the Magistrate thereupon 
cancelled the proceedings under s. 145, 
The arbitrator in order to define the boun¬ 
dary er cted certain pillars, which were des¬ 
troyed by the accused and they were in 
consequence convicted under s. 434 of the 
Penal Code?—//r/rf that the conviction was 
illegal, as A was not an arbitrator within 
the definition of s. 2t, cl. vd) of the Penal 
Cede, nor was he a public servant author¬ 
ised to fix the pillars within the meaning of 
s 434 of that Code.— “Sundar Majiii v. 
Emprror, I. L. R , 30 Cal 1084. 

Lawful Custody, Escape from — 
Lawful Custody Escape from— The 
police of an adjoining Native State arrested 
in British territory one Paran Singh sus¬ 
pected of having committed an offence in 
the Native State, and made him over to 
one Debi, a chaukidar, from whose custody 
he e>capcd. Held that neither the original 
arre>t nor the subsequent custody by the 
chaukidar were lawful, and therefore that 
the chaukidar could not properly be c:n- 
victfd under s. 223 of the Indian Penal 
Code. Emprest of Indxi v. KaUu ( 1 . L. 
R., 3 Ail. 60), Kalai v. Kalu Chowhidar (I, 
L R , 27 Cal. 366) King>Emperor y. 
Johri (I, L, R . 23 All 266) referred to.— 
Emperor v. Debi^ 1 . L R , 29 All. 377, 

Lawful Custody, Rescue from— 
Lawful Custody, Rescue from — A 
private person lawfully arrested a thief In 
the act of committing theft, and made him 
over to a village chaukidar to be taken to 
the nearest police-station On the way to 
the police station, thiee persons se'zed the 
chaukidar, and the thief made his escape. 
Held that the rescuers were rightly convict* 
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Lawful Custodyt Rescue from (M j — 

ed under s. 225 of the Indian Penal Code 
1 he arrest of thi thief having been in the 
first instance lawful, the requirements of 
s. 39 of the Codi cf Criminal Procedure 
were sufficiently complied with by the per- 
son arresting sending him to the police- 
nation m the custody of the chaukidar. 
gueen Empress v. Pofadu (I. L R , 29 Cal. 
33 ' followed. King-Emperor ‘v. yohri (1, 

o ’ referred to.^Emperor 

V. Farstddkan Singh, I. L. R., 29 All. 575. 

Legal Practitioner— 

I. LbG.\L PKACTiTlONeR— XVlIl.of 

io-jQ, s. l 4 ^Prosecntion of Mukhtar for 

misconduct in Civil Court.] A Sub Divi- 

SI inal Magistrate has no power to prosecute 

under 9. 14 of Act XVIII. of 1879. Mukh- 

tars authonsed to practice in the Civil and 

Criminal Courts, for misconduct relating 

to suits before the Civil Court.-RADHA 

Churn Chuckbrbuttv, In re. 10 C VV N 
1059. 

a Legal PRAcriTioNSR— XVIll.of 
jbyg-- Unprofessional Conduct^ss. /j 
14 —A pleader is within his rights in de¬ 
clining to accept a brief if he docs not wish 
to do so, and is not bound to give his 
reasons for it. A pleader called upon to 

show cause why he should not be repoited 

to the High Court for unprofessional con¬ 
duct under ss. 13 and 14 of the Legal Prac¬ 
titioners Act, need not wait to see the result 
of the application against him. and is en¬ 
titled to come at once to the High Court 
for Its intervention.—/« re Nabi.v Chan- 
DRA Das Gupta, a Pleader, L L. R., 35 
Cal. 3 ^ 7 - 

Letters Patent— 

I . Letters Patent—75- * Criminal 

XV —Order to furnish security 

f or kee^ng the pcace^* Judgment:'] Peti- 
tioner had been ordered by a Head Assist¬ 
ant Magistrate to furnish security for keep- 
ing the peace, under s. 107 of the Code of 
Criminal Procedure. The order was con- 
mmed on appeal. An application to the 
High Court to revise the order came before 

a single Judge and was rejected. This ap¬ 
peal was filed against the last-mentioned 
wder i^Held, that no appeal lay. Per The 
Opfg. C.T’.— The order requiring security 
was an order in a criminal trial, and, in 
consequence, the order passed In revision 
was also an order in a criminal trial. Per 
Russell, y.—The order appealed against 
was not a "judgment” within the meaning 
ot Art, I5 --IN the Matter op Ramasamy 
Chetty, I, L. R., 37 Mad. 510. 

2. Lett^s Patent (cl, as'^Reference to 
Full Bench ^Povier of Judge sitting at Cri- 
minaf Sessions of the High Court to refer 
point U Full Bench^Letiers Patent high 


Letters Patent {contd.)-^ 

Court cl. (2s)^Point rai ed before accused 
cjl.ed on to plead.] Where a point n riis- 
ed on behalf of the accused in a trial at the 
Criminal Sessions of the High Court before 
he IS called upon to plead, the Judge pre- 
s:di^ at the Sessions has no power under 
the Charter to refer the matter to a Full 

Bench.— Queen Empress if. Dolhgobind 

D.vs, I. L. R., 2SCal. 211. 

3 - Letters PAT^iKT^fAct X/V. of igoS) 
els. 2$ and 26. See Evidence Act ss 2c 

114 illus. (A), I. L. R, 35 Mad. 397. ' 

4. Lstters Patent — (Amended), t86s^ 
o ^Criminal Procedure Code (Act V. of 
iSgS), s. l62^Bombay City Police Act (IV. 
of ig02), s. 6j—Indian Evidence Act (I. of 
24 ond 167—Statement made by a 
^'^ttness to and taken doivn in v.'ritingby a 
Police oficer^Admissibility in evidence- 
Lonfe^ion of accused, admissibility of] 
One P., an entry clerk in the General Post 
Office, Bombay, was charged with having 
committed theft in respect of a registered 
letter. S., a friend of the accused had 
nnade a statement to a Police Officer which 
the latter had taken down in writing. At 
the trial S denied having m^de the state¬ 
ment whereupon the Presiding Judge ad- 
mitted the statement in evidence both to 
discredit S. and also as evidence against P. 
in that it contained statements made to the 
Police corroborating confessions made by 
P. These confessions were also used in 
evidence against P. On the application by 
P. s Counsel the Advocate General certified 
under Cl 26 of the Amended Letters Patent 
that the said document was wrongly admit¬ 
ted. On a review of the Full Bench.— Held, 
having regard to section 162 of the Criminal 
Procedure Code (Act V. of 1898), the said 
document ought not to have been admitted 
or used in evidence against the accused. 
The question was also raised by Counsel 
for the Crown whether under Cl. 26 of the 
Letters Patent the Court had power to 
review the case only gua the wrongly ad¬ 
mitted evidence or had power to review all 
the rest of the case. Held, by Russell, 

Ag. C. J., Chandavarkar and Batty, J.J. 
(Davar and Beaman, JJ. dissentingj that 
the Court has power to review the whole 
case. Per Davar, J. :—Under clause 33 
the Court is at liberty to review the case 
or part of the case for the purpose of 
determining the point or points of law 
which are either reserved for its opi¬ 
nion or certified by the Advocate Ge¬ 
neral to be wrongly decided. It is not 
open to the Court in review to go behind 
the record of the case and enter into an 
elaborate investigation as to whether each 
particular piece of evidence recorded by 
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the Judge was or was not rightly admitted. 
Per 7.; —If the party did nut 

object, did not ask for a certificate in 
tcipect of evidence which is challenged for 
the first time after the trial at the hearing 
before the Court of Reference, the objection 
comes too late. —Empkkor v. Nar.wan 
Raghunath Patki, 1 . L R., 32 Bom. iii. 

Levy of Tax — 

Levy of Tax —District Municipal-tics 

Act (IV. 0/ 18S4). s. 63 (2). raV— 

By s. 63 [2) of the District Municipalities 
Act (Madras), 1884, it is enacted that, ex¬ 
cept as provided in sub-s. (3) of that section 
and in s. 63*A, a tax may be levied at such 
rate, not exceeding eight and a half per 
centum, on the annual value of the buil¬ 
dings or lands or both upon which it is 
imposed, as the Municipal Council may 
have notified under s. 50 ; and by s. 63 'J), 
in the case of (a) lands not occupied by 
buildings and not appurtenant to any 
building or attached thereto for use there¬ 
with as a garden or plessure ground or for 
the pasturage of animals kept for private 
use, and (Ai la ids occupied by native huts, 
the Chairman may, subject to the approval 
of the Municipal Council and th<* sancion 
of the Governor in Council, impose a tax 
on such lands at an annual rate, not exceed- I 
ing four annas for every 80 square yards 
thereof, in lieu of the tax referred to in sub- 
s. {2) : Provided that no tax shall be levied 
under this sub-section upon lands used 
solely for agricultural purposes, Ilrht that, 
subject to the conditions mentioned, a tax 
levied under sub-s fj) on all lands within 
a municipality is a legal tax — Qukrn- 
Emprbss V. Allan, 1 . L R., 24 Mad 195. 

Libel— 

Libel — Privilcf^Cil Occasion — Malice, 
test 0/'—Express Malice — Pond fidi' state 
incut] In an action to recover d.amages 
for libel if it is proved that what the defen¬ 
dant wrote was written bonti fide in answer 
to the attack made 01 him by the plaintiff 
and for the sole purpose of defending 
himself from such an attack, then the 
occasion is privileged. O’ Donai^Uuc y 
/iiisscy, Ir R. 5 C. L. 124, referred to. Rut 
if the statements made arc false to the 
knowledge of the defendant, or if a portion 
of the statem'^nts is irrelevant and uncon¬ 
nected with llie matter in dispute, then the 
privilege of the occasion is destroyed, or 
rather, there would then be evidemee of 
express malice to destroy the privilege. 
Clark V. Molyneux, 3 Q. B. D. 2^7, and 
Picton V ^ackmut 4 C. and P. 2 > 7 , referred 
to. The proper test in enquiring whether 
the nature of the words by themselves 
afford evidence of malice, is to take the 


Libel (contd .)— 

facts as they appeared to the defendant’s 
mind at the time of publication and to 
ask whether the words used are such as 
the defendant mignt have honestly and 
bond fide, under the circumstances, employ¬ 
ed ; and the particular expressions used 
ought not to be too closely scrutinised, 
provided the intention of the defendant 
was good and he acted bond fide. Spill v. 
v.MouU,L R 4Exch.332, Woodnard v. 
Lander, 6 C. and P. 548, and Laughton v. 
Bishop of SodoT ond Man, L, R. 4 
495, referred to.—A mrit Nath Mitthr v, 
Abhoy Cmaran Ghosh, I. L. R., 32 Cal 
318. 

Local Inquiry— 

Local Inquiry — Criminal Procedure 
Code. s. 145 — Dispute as to immoveable pro- 
perly^Rcvision.] In a proceeding under 
s. 145 of the Criminal Procedure Code, 
the Magistrate held a local inquiry and 
passed his orders on the basis of the result 
of that local inquiry, discarding the evi¬ 
dence, which was previously put before 
him, as unreliable. Held that the Magis¬ 
trate was wrong in his procedure, and that 
his order should be sot aside.—L.\L Beharv 
Sha V. Bfjoy Kumar Sikdar, 10 C W. 
N. 181. 

Local Inspection — 

I I. Loc.^L Inspkction —of 3 fagis- 

irate to make such inspection during 
a trial to understand the evidence and to 
determine the C'edibility of voitnesses^ 
Importing into judgment facts observed on 
such inspection — Disqualification of Magis¬ 
trate — Illec^alify of conviction — Criminal 
procedure Code (Act V. of iSqS) $s. tqS, 
202, 2Q3, 2Q4, 556, A Magis¬ 

trate may in<;pect the place of the occur¬ 
rence of an ofTence in cases where he can¬ 
not follow or understand the evidence with- 
out seeing the features of the land, and he 
does not. merely by doing so, disqualify 
himself from trying the case. But every 
possible precaution should be taken that 
the inspection is only a view of the local 
features, and an immediate report of what 
he has seen should be placed on tha record 
and laid open to the scrutiny of the parties. 
The Magistrate can use the testimony of 
his own senses to test the veracity of the 
witne-ises before him as regards the 
features of the locality, but he cannot im¬ 
port into the case other matters of facts 
which he has himself obserred. Where 
the Magistrate did not merely view the 
place of occurrence for the purpose of fol¬ 
lowing or understanding the evidence and 
testing it in respect of the features of the 
locality, but imported into his judgment 
matters of opinion and inferenee based on 
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Local Inspection {contd,)^ i L 

circumstances not on the record, and did I o 
not place thereon the results of his local 1 u 
inspection that he had committed t 

an error of jurisdiction which may have a 
materially prejudiced the accused, and that 1 c 
the conviction was, therefore, bad in law. I e 
The Explanation to s. 55 ^ Criminal 1 \ 

Procedure Code does not directly author- I ( 
ize a Magistrate to make a local inspection, I ^ 
but saves his jurisdiction to try a case, 
notwithstanding his having made such 
inspection or investigation, and does not 
do away with the restrictions under which I 
they should be made. Grish Chunder \ 
Ghosev. Queen-Empress, I. L R. 20 Cal. 
857; Hari Kishore Mitra v. Abdul Baki 
Miah I. L. R. 21 Cal. 920 ; Queen-Empress 
V. Manikam, I. L. R. 19 Mad. 263; In re 
Lalji, I. L. R., 19 All. 302 ; Satri Dulali v. 
Empress, 3 C. W. N, 607 : Nidani Mondal 
V. Alaboxx Sirkar^ 9 C. W- N. ccxxii and 
Lai Behari Saha v. Bejoy Sank.jr Sik iar, 
10 C. W. N. 181, referred to.— Babbon 
Shkik V. Empbror, I. L. R. 37 Cal. 34'^. 

2. Local Inspection — Resulls of inspec¬ 
tion not recorded at the time but embodied in 
the trying Magistrate's judgment ^ EJ'cci of 
omission of contemporaneous record —Pacts 
so found not impugned before the Appellate 
Court — Legality of the conviction — Pre¬ 
judice.'] A Magistrate trying a case may 
view the place of occurrence in order to 
follow or understand the evidence, but he 
should be careful not to allow any one on 
either side to say anything to him which 
might prejudice his mind one way or the 
other. In re Lalji, 1 . L R., 19 All. 3^2, 
approved of. There is nothing in the Cri¬ 
minal Procedure Code to prevent a Magis¬ 
trate from holding a local investigation for 
the purpose of elucidating any matter in dis¬ 
pute, and in so far as it conforms to the 
provisions of the law of evidence it cannot 
be excluded. He should place on record 
the results of the local investigation but it 
is not a positive rule of law that a note 
thereof must be made on the spot. Where 
the facts established by the local in¬ 
vestigation are impugned, and there is no 
contemporaneous recjrd of them, the Ap 
pellate Court cannot act on them ; but if 
they are not impugned, the Court cannot 
exclude them from consideration, because 
there is no such record, when the accused 
in not prejudiced by the irregularity. Joy 
Coomar v Bundhoo Lall, I L. R . 9 Cal. 
353, followed. Babbon Sheikh v. Emperor, 
I. L R. 37 Cal 3 VO, Girish Chunder Ghose 
V Queen-Empress I. f.. R- 20 Cal. 857- 
distinguished. Where the defence sug¬ 
gested that the alleged place of occurrence, 
a mound of earth, was not scaleable, nor 
large enough to accommodate the number 


Local Inspection {contd.)’- 

of assailants said to have been present, 
upon which the trying Magistrate inspected 
the locality and found the facts against the 
accused, but made no separate note thereof 
on the record at the time, though he 
embodied them in his judgment, and they 
were not impugned before the Appellate 
Court, but it was sought to exclude them 
on the ground of the omission of such note ; 
Held, that the omission of the Magistrate 
to record a note of vhe results of the local 
inspection at the time had not prejudiced 
the accuied, and that the conviction was 
not bad on that ground.— Atiar Rai v. 
Emperor, I. L. R. 39 Cal 476. 

M. 

Magistrate— 

I. Magistrate— — Cognis¬ 
ance of an offence under the Penal Code^ 
Incompetence to take cognisance, on the 
same facts, of an ojfence under a special 
Act, for vjant of consent of Government^ 
Subsequent complaint to a superior Magis¬ 
trate of an ojfence under the Special Act, 
‘a'ith the necessary consent obtained from 
■ Government—Jurisdiction of latter to take 
cognizance viithout leithdra'iDal of the case 
to his own file—Search for explosives in the 
presence of police ofiicers 0/supetiur rank— 
Legality of search—Opinion of Assessors, 

\ how to be recorded—Preparation to C 07 nmit 
; dar.oiiy—Admissibility of documents found 
I in possession of the accused—Criminal 
\ Procedure Code {Act V. of l 8 gS), ss. igo. 
i 309. 529 {e). 530 (i), and $3^ —Penal Code 
(Act XLV. of i860), s. 399—Explosive 
Substances Act {VI. of 1908), ss. 4 ( 3 ) 

- and 7 —Indian Explosives Act {IV, of 
r 1884), Rule 32 {/) l^) of Geivernment 

. Rules.] Where a complaint was filed by 
j a Sub-Inspector of Police before the Sub- 
t divisional Magistrate, of an offence under 
\ s 399 of the penal Code, and the facts 
t disclosed also an offence under s. 4 (6) 
e of the Explosive Substances Act (VI, of 
e 19081, of which the Magistrate could not 
then take cognizance for want of the 
0 consent of Government under s. 7 of the 
Acr, and a complaint was subsequently 
if filed by the Superintendent of Police, with 
it such consent obtained, before the Addi> 
e tional District Magistrate: Held, that the 
d latter had jurisdiction to take cognizance 
y of the offence, and that the initiation and 
I. continuation cf the proceedings by him 
r were legal, notwithstanding that he had 
-,e not withdrawn the original case to his 
7, own file. JhumuckJhaw Pathuk Mandal, 
I. L. R., 27 Cal. 798, Golapdy Sheikh v. 
5, Queen-Empress, I. L. R., 27 Cal. 979 i 

>r [followed in Radhabullav Ray v. Benode 
:r Behari Chatterjee, I. L. R-i 3 *^ 449 )j 
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Magistrate (rontJ .)— 

Empjro’' V. So.-^ifidra Chiickcrbutly , 

I. L. R, 37 Cal. 412. Smgh v. 

Mihtbir St'ngi, 4 C \V. N. 242. Charu 
Clut'xdra Das v. Natond a hrish ta Chakra- 
VJrti, 4 C. \V. N. 367, Dishcn Doyal Rat 
V. Chcdi Khin, 4 C \V. N. 560. and yhant 
JqIj V. Shukli Deo Singh, 3 C. L j. 67 r 
distinguished. Held, also, that in any 
case, having regard to s. 529(e;, 53 ^^^^ 
and 531 oi the Criminal Procedure Code, 
unless it appeared that the proceedings 
wrongly held had, in fact, occasioned a 
lailurc of juslic.*, they could not be set 
aside. Sonatnn Dass v Cooroo thnrn 
Dewin 21 W. R Cr. 88, referred to. 

A search for explosives by police officers 
of rank, not below that if an Inspector, 
is legal under rule 32 (/) (6) of the Govern¬ 
ment Rules framed under the Ind.an 
Explosives Act (IV. of 1884). S. 309 
(/) of the Criminal Procedure Code re- 
cjuires the opinions of the Assessors to 
be stated orally, and not in writing or 
in the form of a judgment under s. 367. 
Under s. 399 of the Penal Code, having 
in possession or immediate control any 
explosive substance is one of several means 
to the tnl, whereas, under s 4 (/>> of the 
Explosive Substances Act, it is the offence 
itself, provided the necessary intent is 
proved In o.'d.r to render documents 
found in the possession of a parly ad¬ 
missible against him as proof of their 
contents, it is necessary to show that 
he has in some way identified himself cr, 
in other words, has, by any act, sptech or 
writing, manifested an acquaintance with, 
and knowledge of. the contents of all or 
any of them. The rule would apply more 
strongly where some of the p.'ipers and 
letters were received, and others written, 
by the party against whom they are sought 
to be used. Wright v. Taiham 5 Cl. & 
Fin. 670, and Dtrindra Kumir Ghoie v. 
Emperor, I L R., 37 Cal 467 followed.— 
Lalit Chandra Chanda Chowdhury v. 
Emperor, I. L. R., 39 Cal, 119. 

2. Magistrate— J urisdiction — Depuiy 
Magistrate in charge oj the ofUce of the 
Disttict Magistrate at head-quarters — 
Subordin \tion of the Sub divisional Ma¬ 
gistrate to such Deputv Magistrate — Po^i.'cr 
of latter after taking cogniaance and 
examining the complainant on oath to 
direct a local investigation by the former — 
Irregularity, effect of — Poyoi'c of the same 
to dismiss the complaint, and order the 
prosecution of the complainant, on evidence 
taken at the investigation and on the report 
of the Sub-divisional — Crimfn.j/ 

Procedure Code (Act V. of iSgS), ss. 12, 
202, 203, 476 and 52Qf).'] A Sub-divi¬ 
sional Magistrate is not, under s. 202 of 


Magistrate {contd .)— 

the Criminal Procedure Code, subordinate 
ro a Deputy Magistrate, appointed to act 
in the district, without definition of the 
local limits of his jurisdiction, who was 
in charge of the office of the District 
Magistrate at head-quarters during the 
latter's absence on tour, and such Deputy 
Magistrate cannot, therefore, after taking 
cognizance of an offence committed in 
the subdivision, and examining the com • 
pliinant on oath, directa local investiga¬ 
tion by the Sub divisional Magistrate, nor 
can he thereafter dismiss the cjmplaint, 
and order the prosecution of the com* 
pla.naut under s 476 of the Code on such 
report, and the evidence taken at the 
investigation. S. 529 (/j does not, in the 
circumstances, confer jurisdiction on the 
Deputy Magisirate to make such orders 
of di>missal and prosecution, but vests the 
Sub divisional Magistrate with seism of 
the case, and the latter alone Cin inquire 
into it, and pass final orders. —Bhiku 

Hossbin V. Emperor, 1 . L. R-, 39 
1041. 

3, Mag I STRATH— furisdiclion — Crtniinal 
Procedure Code {Act K. of iSqS ,) w. 100, 
552 —y urisdiction of first class Magistrate, 
upon an application tinder s. 55 ^ 

Code, to issue a search si'arrani under s. 100 
on a fresh complaint of facts alleging 
‘icrongful confinement—Warrant under s. 
100 drawn up on a printed form used under 
s. p 5 , seith the necessary oltcrations^Pre-- 
sumption that such alterations were made — 
Destruction of original st'arrant by the 
accuseil—Resistance to execution of such 
searrant and assault on the police Penal 
Code (Act XLV. of 1S60), ss. 147 ] 

Where, on an application made under s. 
552 of the Criminal Procedure Code, to a 
Magistrate of the first class, he examined 
the applicant on oath, recorded a statement 
of facts alleging wrongful detention of his 
wife, and directed the issue cf a search- 
warrant under s. 100 i Held, that he had 
jurisdiction to do so. A search-warrant 
under s. 100 of the Code, drawn up, in the 
absence of a printed form of warrant there¬ 
under, on a printed form used under s 9^1 
with the necessaiy al trations, is not illegal. 
Bisu Ilaldar v. Prohhat Chunder Chueker- 
btiity, 6C L. J. 127, distinguished. Where 
the original warrant was in such a case not 
produced at the trial owing to its destruc¬ 
tion by the accused at the lime of its execu¬ 
tion : Held, that it must be taken 
contained the substance of s. lOo. aid that 
the necessary alterations were made.—GoRA 

Mian v . A«dul Majid, 1 E. R., 39 Cal. 403. 

4. M.agistratk — y urisdiction — Tenant 
—Sub tenant—Omission to state materta* 
facts in the order—Cfintinal Procedure Codt 
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Magistrate {contd.)— 

{Act V. of i8g8) s. 144.'] Before a Map.is- 
trate can take action under s. 144 of the Cri¬ 
minal Procedure Code he muse be of opinion 
that im.nediate prevention or speedy remedy 
is necessary, and when he has made up his 
mind that it is so, he must state the materia! 
fac's in the order; Where therefore, a 
Magistrate passed an order directing the 
second party not to interfere with the first 
party in the cultivation of his khos lards or 
the collection of rents from his under¬ 
tenants, and it did not appear from the 
proceedings that he was of opinion that 
immedia’e prevention or speedy remedy 
was necessary and the order made did not 
state the material facts of the case. Held 
that the order was bad and must be set 
aside.— Karoolal Sajawal Shyam Lal, 

I. L. R., 32 Cal. 935. 

Magistrate, Power of— 

Magistrate, power ov-^Order to 

Police to t ike possession of account hooks the 
subject of an offence, siiithout summons to 
produce or se.irch svarrant issued^Les^aliiy 
of orders Reference of case offer local in- 
vestigaiion to a Magistrate for inquiry and 
Report’—Irregularity — Quashing pending 
proceedings —Crimiral Procedure C de (Art 
V. of iSgS) ss 94 go. 192, 202—Valuable 
security— Tide page of account book contain¬ 
ing names and shares of the partners signed 
by them-—Penal Code (Act XLV. of 1S60J 

J. JO ] A Magistrate may, on taking cogni. 
zance of a complaint, issue either a sum¬ 
mons under s. 94 or a search warrant under 
s. 96 of the Criminal Procedure Code, but 
is not competent to pass an order directing 
the police to take possession of account 
books forming the subject of the charge. 
If the Magistrate, after first having exa 
mined the c mplainant under s. 200, is not 
sa'isfied that process should issue, he can, 
under s. 202, either hold an inquiry and 
take evidence himself, or direct a '* local 
investigation ” by a subordinate officer. 
After ordering a police investigation, he 
may, if dissatisfied with the materials 
personally make a further inquiry and take 
evidence, or direct a further “ local investi- 
gation,” but not an inquiry and report by 
another Magistrate. If he thinks it proper 
to send the case to a Magistrate for inquiry, 
other than a ' local investigation," he 
should transfer it under s. 192 to the latter 
for disposal, and not for a report Where 
the complainant made no specific all ga- 
tions of facts in rhe complaint, but stated 
in his examination on investigation under 
s. 202 that when jubda books were first 
opened, the title pages contained the name 
of his son as a partner, and thu he later 
discovered that a substitution of pages had 
been made showing the name of his father- 


I Magistrate, Power of {conid.)-^ 

in law as a partner, and tl^e statrments in 
the complaint and such examination were 
not consistent as to the names originally 
entered, and he was contradicted by his 
only witness in several particulars, and his 
story was not supported by the original 

deed of partnership or the’payment of the 

contribuiicns, it was held that the proceed¬ 
ings must be quashed .is (he materials 
‘ before the Magistrate disclosed no offence. 
Jagat Chandra Mazuyndar v. Queen-Em- 
press, I, L R., 26 Cal. 786, Choa Lal Das v. 
A 7 ia>.i Pcrslnd Misser, I. L. R.. 25 Cal. 
233 andChandi Pershadv Abdur Rahaman, 
1 . L_ R., 22 Cal 131, referred to. Semble •! 
A title page in an account book containing 
the names of the partners and the amount 
of the capital cen ributed by each is, if 
signed by them a “ valuable security " with- 
m s. 30 of the Prnal Code —Hari Charan 
Gorait V. Girish Chandra Sadhukhan 
I- L. R., 38 Cal 68. 

2. M A G I ST R A T B, POWER OV^Dfstricl 
Magistrate, pinker of, to cancel bond for 
keeping the peace or for good behaviour— 
Order directing prosecution for using forged 
lent.receipts in a proceeding befo e a subor¬ 
dinate Magistrate, for keeping the peace, 
and for^ abetment thereofjudicial pro- 
ceeding' —Criminal Procedure Code {Act 

\ ^ S. 125 of 

the Criminal Procedure Code gives the 

District Magistrate the power to cancel a 
bond for keeping the per.ee for reasons 
wh'ch appear to him sufficient, but not the 
right to hear an appeal from an order in a 
proceeding under s. 107 passed by a subor- 
dinate Magistrate, A District Magistrate 
has no jurisdiction under s. 476 of the 
Code to direct a prosecution for dishonestly 
using a forged document and for abetment 
in respect of rent-receipts filed before a 
subordinate Magistrate in a case under s. 
107 of the Code, which has been dispossd 
of by him under s. 125, the proceeding 
under wh=ch is not a ' judicial proceed- 
’”8 * “~Davanath Thakur V. EM: eror 1 . 
L* Rm 37 Cal. 72. 

Magistrate, subordination of— 

M AGISTRA TES, SUBORDINATION OF— 

Transfer—Additional District Magistr,de 
and District Magistrate—Omission to state 
grounds—Criminal Procedure Code (Act V 
^1898) ss. 10 (2), 12, S28.] S. 12* of the 
Criminal Proredure Code does not make 
an Additional District .Magistrate sub¬ 
ordinate to the District Magistrate, ai d the 

litter cannot exercise the powers under 9. 

5‘8 in respect of such Magistrates. The 
Code do s not define the relation between a 
District Magistrate and an Additional 
District Magistrate. It is incumbent on 
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Magistrate, subordination of {conid.) 

the Court n-nkin^ .1 tr;insfcr under s. 528 
to record its reisons therefor, but the omis¬ 
sion to do 90 is not a pjround for set ini; 
aside the order where it h.as not prejud'ce<l 
the accused. — Pk\k\s Chumorr Dctt v 
ENfPiiROR, 1 . L. R , 34. Cal. 918. 

Magistrate, Transfer of— 

Magistratk, trvnsfer of — Inquiry — 
Coniinui^cc of inquiry by another Ma^i<’ 
irate withnul the examination 0/ the reifncs- 
ses lie novo—Criminal Procedure Code (Act 
V. of rSoSj s.?. tqS’ S 350 of the 

Criminal Procedure Code applies to an 
inquiry under s. 145. Where a Magistrate, 
who has commenced such an inquiry, is 
transferred, and the District Magistrate has 
made over I he case to another Kl.agistrate, 
the latter has power, under s, 3^0 of the 
Code, to proceed with it without examining 
th witnesses de novo. —Anu Sheikh v. 
Empkror, I. L. R., 37 Cal. 812. 

Mahomedan Law— 

M A M o M R n A N La \v— Piita my — Effect o f 
afostacy of husband after marriage, and re- 
conversion to Islam durine; the period of iddut 
—Second marriae^e of theni^e svith another 
man during; such period — Abetment—Penal 

Code (Act XLV. of tS6o), ss. 404 and } 
Under the Mahomedan law the marriage 
of a man, who subsequently embraces 
Christianity, becomes i 7 >s» void, not¬ 

withstanding his reconversion lo Islam 
during the period of iddut ; and the wife, 
in contracting a second marriage during 
such period, does not commit bigamy 
under s. 494 of the Penal Code. Per 
Hoi.mwood. y .—A second marriage con¬ 
tracted by the wife during the period of 
her iddut is not void by reason of its taking 
place during the life of the first husband, 
but by reason of a special doctrine of the 
Mahomedan law with which the Penal 
Code has nothing to do. Where the 
parties have acted in good faith or what 
they believe to be a sound interpretation of 
a very difficult point of Mahomedan law, 
even though they are mistaken, the conse¬ 
quences cannot be visited upon them in a 
Criminal Court in a trni for bigamy.—AnnuL 
Ghani V. A7.\7 ajl Huq. L L. R., 39 Cal. 409. 

Maintenance— 

1. MAINTBNANCR — Procedure 

Code, u 4SS. 4SQ, 4Q0—.^(;rcement hetrveen 
the parties subsequent to the order for tnaiu’ 
tenance ^Such agreement no bar to enforce¬ 
ment of order for maintenance so lon^ os 
such order subsists ] Where an order for 
maintenance is passed under s. 488 of the 
Code of Criminal Procedure and the parties 
afterwards come to an agreement between 
themselves as to what Is to be paid, the 
existence of such agreement will not of 


Alaintenance (contd.)— 

itself be a bar to the enforcement of the 
order for mainten inre ; but it will be the 
duty of the party chargeable, if he wishes 
to be relieved from the payment of the 
maintenance allowance, to bring such set¬ 
tlement to the notice of the Court and 
obtain a cancellation of the order for main¬ 
tenance. Rangamma v. Muhammad Ali, (I. 

L. R., 10 Mad 13), not followed—P rabhu 
Lal V. Rami, L L, R , 25 All. 165. 

2. Mainthnakcb — Critninal Prcccdure 
Code, s. 4S8—Application for cancelment of 
order for maintenance — y urisdiction'^ 
Where it is sought under s. 488, sub ss. {4) 
and (5) of the Code of Criminal Procedure, 
to have an order passed under sub s. (i) of 
s. 4S8 set aside, such application must be 
made to the Magistrate who passed the ori¬ 
ginal order or to his successor in office, 
who, and who only, has jurisdiction in the 
matter. —Bhagwania 17. Sheo Cm aran Lal, 

1 . L. R., 25 All. S4S. 

3. Maintknance — Criminal Procedure 
Code, s. 45<J.] After an order for mainten¬ 
ance under s. 488 of the Criminal Proce¬ 
dure Code was passed in favour of a wife, 
the husband sued the wife and obtained 
against her a decree for restitution of con¬ 
jugal rights. The wife accordingly return¬ 
ed to her husband, but, as the latter did not 
comply with the conditions of the decree, 
left him and applied for enforcement of the 
order of maintenance. Held, that the wife 
is entitled to have the order enforced.— 
Dsvi Ditta r. G a n o A D e v i, 4 P. R. 
1906, Cr. 

Malicious Prosecution— 

I. Malicious Prosecution—/I r/mw on 
the case—Cause of action — Complaint laid, 
but no process issued—Criminal Procedure 
Code (Act V. of i 8 gS) .<s. 203,203 — Defama- 
tion'^Privilegef\ Where a complaint had 
been laid before a Magistrate by the defend¬ 
ant against the plaintiff for criminal breach 
of trust, and the Magistrate had referred 
the matter to the Police under s. ao2 of the 
Criminal Procedure Code, for enquiry and 
report and finally dismissed the complaint 
under s. 203 of the Criminal Procedure 
Code, without issuing process \—Held, that 
the prosecution had not commenced, and 
no suit for malicious prosecution was main¬ 
tainable. Yates v The Queen, L. R. 14 Q. 
B. D. 64S, and Clarke v Postan, 6 C. & P, 
423, referred to. Nor would there lie any 
action on the case analogous to malicious 
prosecution. Held further, that the com- 
! plaint, even if defamatory, was absolutely 
j privileged. — Golap Jan v. Bholan.ath 
I Khrttry, 1 . L. R., 38 Cal. 8S0. 

I 

I 2. MAt.ictous Prosecution— lnf(>rma^ 
iion given to police^Prosecution by polH$ 
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Malicious Prosecution iconid.)^ 

after Invodifration^ Acquittal of accuseu — 
Li^bihty t f'^rmant cohere inl't ^matixj.i is 
found to be false—P'osecuior *’ in crimi¬ 
nal case — Malice — Criminal Pr '. edure 
Code, s. 495 "^ It is not a prirciple of 
universal application that if the police or 
Magistracy act on inforniat*ion given by a 
private individual without a formal com¬ 
plaint or application for process the Crown 
and not the individual becomes the pro¬ 
secutor. Narasinga Ro'jj v. Muthaya Pillai, 
i L. R., 26 Mad. 362, distinguished. The 
answer to the question who is the pro¬ 
secutor” must depend upon the whole 
circumstances of the case. The mere 
setting the law in motion is not the 
criterion ; the conduct of the complainant 
before and after making the charge must 
also be taken into consideration Nor is it 
enough to say the prosecution was instituted 
and conducted by the police; that is again 
a question of fact. Theoretically all pro¬ 
secutions are conducted in the name and in 
behalf of the Crown, but in practice this 
duty is often left in the hands of 'he person 
immediately aggrieved by the offence, who, 
pro hac ice, represents the Crown In 
India under s- 495 of the Criminal Proce¬ 
dure f'ode (Act V of • 8 q8j a private person 
may be allowed to conduct a prosecution, 
and ‘'anv person conducting it may do so 
personally or by pleader” ; and where it is 
permitted this is obriouslv an clement to 
be taken into co' sideration in judging who 
is the prosecutor and what arc hi‘» means of 
information and motives. The foundation 
of the action for malicious pr secution is 
malice, which may be «hown at any time in 
the course of the inquiry Fitzjohn v 
Mackinder, g C. B. N S 505, referred to. 
Where the defendants though their names 
did not appear on the face of the proceed¬ 
ings except as witnesses were directly 
responsible for a charge of rioting being 
made against the plairtiff, had produced 
false witnesses to supoort the charge at the 
investigation by the police; had taken the 
principal part in the conduct of the case 
before the police and in the Magistrate's 
Court; had instructed the Counsel wh 
appeared for the prosecution at the trial 
that the plaintiff ' had joined the riot,” and 
had done ail they could to procure the 1 
conviction of the plaintiff, who was ac¬ 
quitted being found not to have been pre- ' 
sent at the riotmg. Held that thev were 
rightly found liable for damage-^ in an action 
for malicious prosecution —GaV' Prasao 
V, Bhagat Singh, I. L R . 30 All «?25. 

Management of Temple— 

Man.agemrnt of Thmplk— Criminal Pro^ 
cedure Code (Act F. of l8g8), s. J44-^Order 
to abstain from interfering with the manage- ' 


Management of Temple [contd 1— 

me»t O! a temple ^niil *ke eviction another 
fer'son—Cegahiy of o^der.'\ An order passed 
under s. 144 of the “' ode of Criminal Pro¬ 
cedure directed a person i) not to interfere 
with the management of a certain temple; 
(2) until another person should be duly 
evicted from the management by due course 
of law. Held that the first portion of the 
order was a direction to ” abstain from a 
certain act” within the meaning of those 
words as used in s. 144 of the Code of Cri¬ 
minal Procedure ; but that the latter portion 
contravened the provisions of sub-s. (5) of 
thAt seciion and that to that extent the order 
was made without jurisdicrion.— RamaNa- 
DHAN CHEfTl v. MURUGAPPA ChBTTI, I. L. 

R., 24 Mad. 45. 

Master and Servant— 

I Masthrand Servant— 

fllegil possession of ganja by ser'Dant acting 
on his osvn behalf and beyond the scope of 
his employment -’Li ibilitv of the master for 
the act of the servant^Bengal Excise Act 
(Beng. V. of iQoQf 46 a) and 5<5.] To 
sN()o Tt a c i.v'cMon under s 56 of the 
Bengal Exci'C Art. it is necessary to show 
not only that a servant was in the employ 
of the master but also fha* he was acting 
within the scope of his employment and for 
the benefit of the latter. Wh^re a servant, 
who«e duty was to remain at his master's 
shop and to conduct the business there, 

was found travelling to another place with 
ganja in his possession, in contravention of 
^ 4^'a'' of the t Held, that the master 
could not be convicted under s. 56. as t-ls 
servant actnd beyond the scope of his em¬ 
ployment and for his own private purpose. 
flufer AH Khan v. Golam Hyder Khan, 6 
W. R. Cr. 60, referred to Emperor v Haji 
Shaik Mahomed Shustari, I. L. R , 32 B jm. 

10, distinguished. — Uttam Chand v. 
Emperor, I L. R., 39 Cal. 344 

3 Master and Agreement 

with Native of India to depart out of India 
by sea to work as an arti an—Afrreement 
made without the permission of the Protector 
of Emigrants ^Liability of master for crimu 
min .1 acts done by servant on the master's 
behalf-^master liable for agreements entered r ■ 
into on his behalf by his servant in viola¬ 
tion of section III — Indian Emigration Act 
{XXI. of 1883, amended by Act X. of ig02), 
secs. 6, 107, //r.] Where penal statute has 
been infringed by servants and criminal pro¬ 
ceedings are taken against the master, 
although it lies unon the prosecutor to 
e-Jtablish the ma.ster's liability, vet the ques¬ 
tion whether he is liable turns necessarily 
upon what is the true construction to be 
placed upon the statute. The statute 
should be construed, not merely with re- 

[Cr. Dig.—20.] 
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Master and Servant {contd.)-^ 

ference to its langmge, but also its subject* 
nriatt-r and object. — Emperor v. Jrrvasji, 

31 Bom. 61 I. 

Merchandise Marks Act — 

Mrrchandise Marks Act, (Act IV. op 
i8?9) — Books are goods within the meaning 
of the Act—Penal Code, s. 4S2—Ingredients 
of ojfence under Books are 'goods’ 
within the meaning of the Merchandise 
.Marks Act of 18S9. Kanai Das Bairagi v. 
Radha Shyam Basack, ( 1 . L R. 26 Cal. 
232), followed Where a spurious publica¬ 
tion by A' of a book by A is identical with 
the genuine publication of A, the descrip¬ 
tion in the title page of the former thit it 
is the book of A, is not, if it is a trade des¬ 
cription, untrue in a material resfcct as 
regards the goods to which it is applied. 
To constitute an offence under section 4S2 j 
of the Indian Penal Code, it must be shown j 
that the goods were marked in a manner, re- , 
asonably calculated to cause it to be btlicved 
that they were the manufacture or mer¬ 
chandise of, or ih»t they belonged to a per¬ 
son whose manufacture or merchandise they 
were not or to whom they did not belong. 
If this is shown it will be on the accused to 
show that it was not done to defraud any 
one. — RaghavaluNaidu v. Sundramurthi, 
Mudali, I. L. R 31 Mad , 512. 

Minor— 

1. Minor —Penal Code {Act XLV. of 
1S60,, s. jyj—Obtaining a girl under the 
age of 16 for purposes of prostitution — Evi- 
dence of intent.'} In a charge against a 
dancing girl under s. 373 of the Penal Code, 
for having purchased a young girl with 
intent that she would be used for the pur¬ 
pose of prostitution, or knowing it to be 
likely that she would b; so used, evidence 
was given of the fact of purchase for a con¬ 
sideration, and that numerous other dan¬ 
cing girls residing in the neighbourhood 
were in the habit of obtaining girls and 
bringing them up as dancing girls or pros¬ 
titutes, and that there were no instances of 
girls brought up by dancing girls ever 
h.iving been married. On its being con¬ 
tended that there was no evidence of intent 
to support a conviction under s. 373 of the 
Penal Code, held that there was evidence 
before the Court to support the convic¬ 
tion.—Q urhn-Eiiprhss V. Papa Sani, 1 . L. 
R., 23 Mad. 159. 

2. Minor — Criminal Procedure Code (1% 
of i8gS), s. tSS—Penal Code (Act XLV of 
1860), ss. loSAt 372—Disposing of a minor 
for immoral purposes ^Abetment—Offence 
committed out of British India^Jurisdic 
tion—Offence not triable except with the 
crtificaie of Political Agent or ssnetion of 
(feovernment.} A minor girl under the age 


Minor {contd ,)— 

of {sixteen years was taken by accused No. l, 
under the direction of accused No. 2, from 
Sholapur to Tuljapur (in the Nizam’s terri¬ 
tory), and there dedicated to the goddess 
Amba, with intent or knowing it to be likely 
that the minor would be used for purposes 
of prostitution. The District Magistrate of 
Sholapur convicted accused No. 1 of an 
offence under s. 372, and accused No. 2 of 
abetment of the offence under ss. 372 and 
loSA of the Penal Code, and sentenced therij 
each to six months' rigorous imprisonment. 
Held that, as the offence of the disposal of 
the minor took place out of British India, 
the Magistrate had no jurisdiction to try the 
offence, in the absence of a certificate of the 
Political Agent, or the sanction of the Local 
Government as required by s. 188 of the 
Criminal Procedure Code (Act V. of 1898.) 
Held, also, that accused No. 2 was not guilty 
of abetment, and s. 108A of the Penal Code 
had no application to the present case. Mere 
intention, not followed by any act, cannot 
constitute any offence, and an indirect pre¬ 
paration which does not amount to an act 
which amounts to a commencement of the 
offence, does not constitute either a principal 
offence or an attempt or abetment of the 
same. The intention of either of the accu<:ed 
while they were staying at Sholapur did not 
constitute any offence, and their removal 
with the girl to Tuljapur did not by itself 
constitute an abetment— Qubbn-Emprbss 
V. Baku, I. L. R., 24 Bom. 287. 

3. Minor— of cusio.iy of-^ 
Contract of apprenticeship by minor, how far 
enforceable ^Injunction against minor for 
breach of such contract—‘When Court will 
take minors from custody of parents or 
persons selected by them.} A minor may 
bind himself by a contract of apprenticeship 
if it be for his benefit; but such a contract 
cannot be specifically enforced against him 
either directly or by restraining him from 
taking service under others or by restraining 
others from employing him. DeFrancesco 
V. Barnum, [43 Ch. D., 165]. refetred 
to. If the contract Is for the benefit of the 
minor apprentice an action will lie for entic¬ 
ing away such apprentice and to recover his 
earnings. Parents and guardians cannot 
divest themselves of their right of guardian¬ 
ship by any contract. A delegation of such 
right is revocable at any time and the parent 
or guardian is bound to revoke it if it is used 
to the detriment of the children ; and it is 
open to the Court within whose jurisdiction 
the children are found to exercise the same 
power, if cause is shown for such Inter¬ 
ference. The jurisdiction of the Courts to 
take away children from parents or from 
persons selected by them is a parental one 
and the Courts must do what a wise parent 
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Minor {contd,)^ 

under the circumstances would or ought 
to do The Queen v, Gyngull, [2 Q. 
B. D., 232 at p. 248]. referred to. The 
main consideration to be acted upon is the 
benefit or welfare of the child ; the welfare 
of the child means not only its physical but 
also its moral and religious welfare. A 
male child above the age of 14 and a female 
child above the age of 16 years will not 
ordinarily be compelled to remain in custody 
to which he or she objects ; and in the case 
of younger children who are still old enough 
to form an intelligent preference, their 
wishes will form one of the elements for 
consideration. The Court will remove 
children from the custody of one from 
whom cruelty or corruption is apprehended 
— Pollard v. Rousb, 33 Mad. 288. 

Mischief— 

1. Mischief— Code {dd XLV.of 

l86o),ss. 2g8, 426, 504—Wilful pollution 
of food served at a caste^dinner.'] Certain 
Hindus present at a caste-dinner had sat 
down to partake of the food which had been 
served to them, when certain other members 
of the caste came, and, telling those who 
were seated to move to another place, 
which they refuied to do, threw down a 
shoe amongst the men who were seated. 
The persons who threw the shoe were 
convicted of mischief, on the ground that 
their action had polluted the food, and had, 
from a Hindu religious point of view, 
rendered it unfit to be eaten. On reference 
by the Sessions Judge, it was held that this 
conviction was wrong j neither could the 
accused be convicted under s. 298 or under 
s. 5^4 Indian Penal Code on the 

facts found. — King-Empbror v, Moti Lal, 
I. L. R., 24 All. 155. 

2. Mischief —Certain ca.tle belonging 
to one M. H., upon various occasions when 
in charge of a servant of M. H , strayed or 
were driven into the Government Gardens 
at Saharanpur, and there caused damage. | 
Held that M. H. could not on these facts I 
be convicted of the offence of mischief. 
Forbes v. Grish Chunder Bhattacharjee (14 j 
W. R. 31) and Empress v. Bai Baya (I. L. 
R., 7 Bom. 126) followed.— Emperor v. 
■Mbhdi Hasan, I. L. R., 29 All. 565. 

3. Mischief—P tfrta/ CodOf s. 426 — Drain- 
ing of water from a river to the detriment 
of the aching rights therein.'] D, as lessee 
of Government, held rights of fishery in a 
particular stretch of river. C, by diverting 
the water of (hat river, converted the bed 
of the river for a considerable distance into 
dry land, or land with a very shallow co¬ 
vering of water upon it, and by so doing 
he was enabled to destroy, and did destroy, 
very large qaautlties of fish, both mature 


Mischief {contd .)— 

and immature. Held that when C deli¬ 
berately changed the course and condition 
of the river in the manner described, to the 
detriment of D, he was guilty of the offence 
of mischief mentioned in s. 426 of the Penal 
Code. Bkagiram Dome v. Ahar Dome, (I. 
L. R., 15 Cal. 388) distinguished.— Em¬ 
peror V. Chanda, 1 . L. R , 28 All. 204. 

Misdirection to Jury— 

Misdirection to Jury — Confession — 
Evidence Act, ss 27 and jo—Confession of 
an accused person, which is not the im¬ 
mediate cause of the discovery of stolen 
property in the house of another accused 
cannot, under s. 30 of the Evidence Act, be 
considered as against such other accused — 
Statement made by a witness to a Polict 
Inspector or to an investigating Magistrate 
who is not the Committing Magistrate, 
though in the presence of the accused, not 
admissible as evidence.] Under sections 
27 and 30 of the Evidence Act, a confession 
made by one accused can be taken into 
consideration against another accused when 
such confession is the immediate cause of 
the discovery of some fact relevant as 
against such other accused ; and a direction 
to the jury to take such confession into 
consideration, when it is not the immediate 
cause of any such discovery, is a mis¬ 
direction. It is also a misdirection to ask 
the jury to take into consideration against 
the accused a statement made by a witness 
before a Police Inspector or before a Magis¬ 
trate, who, though an investigating Magis¬ 
trate, is not the Committing Magistrate, 
when such statement is withdrawn before 
the Committing Magistrate and before the 
Court of Session.— Sankappa Rai v. Em¬ 
peror, I. L R., 31 Mad., 127. 

Misjoinder— 

Misjoinder — Commission of criminal 
breach of trust in the same transaction as 
abetment of cheating and attempt to cheat 
and as part of a common design—Joint trial 
of one accused under ss. 408 and with 

another under ss. of the Penal Code^ 
Legality of separate sentences—‘Concurrent 
sentences—Criminal Procedure Code (Act 
V. of l8g8) s. 239 ‘] Where A, a railway 
ticket collector, made over two used tickets, 
which he had collected from passengers, to 
B, and instructed him to apply for a refund 
of the fares covered by the same, as unused 
tickeis, at the place of issue, and the latter 
proceeded there and made such an appH- 
catien but was discovered in the act;— 
Held, that the joint trial of A on charges 
under ss. 408 and and of B, under ss. 
of the Penal Code, was legal under 

the provisions of s. 239 of the Crimindl 


14S 


DIGEST OF OBIMINAL OASES. 


Misjoinder (eontd .)— 

Procedure Co ie Parnteshxvzr Lai v. Em- 
h-rn- i ^ '' W. N foSp, distinguished. 
Su^rahnt‘.,t Ayyjr v Kin^’Emperar I L. 
R. 25 Mad 61, referrr*d to. Held, also, 
tha' A hai comoiitted two distinct offences 
in the ^ame transaction and that separate 
sentences werr^ not illegal, though con» 
current sentences were, under the circum¬ 
stances more appropriate. Re Noujan. 7 
Vlai H R. 375 referred to. The two 
parr- >f section 239 of the Criminal Pro¬ 
cedure are not mutu illy exclusive : so that 
if A i'.du^es B to rh^at, .<nd B atter^pts to 
do so. they m iy b- cried together tor abet¬ 
ment of and attempt at, cheating resuec- 
tivdiy ; and if in the course of the same 
trinsadion A 'ommils the separate offence 
of criminal br-ach of trust, in furtherance 
of tne coiispira'y to cheat, he may be 
sepiri olv chirged for such offence at the 
sam^ t tal —Kali Dvs CnucKBRUunv v. 
EmprR'Jb, I. L R.. 3S Cal. 4%3. 

Misjoinder of Charges— 

Misjoindrr of ch \kgrs — «/♦ 

/ences on difereit d-i*es dit^int* same trial 
—Presidency \L:\gistrates ^Refusal to take 
oath or ansm^r tjttCiti tns -^Criminil Pro~ 
ce lure Pole (Act V of iBg'i) ss 233 234, 
23s, 412 •^Pen'i C'de (Act XLV of 1H60) 
ss /7<y and /7p.] Where the arcus d was 
charged under two ncids. fi^st with off nc** 
under s. 17s of the Penal Code rommittid 
on the 26th and the 2)fh August res¬ 
pectively ; and sccon ilv with offences under 
s 179 of the Penal Code committed o.n the 
above dates during the course of the same 
trial : -^Hdd, per R.nmimni J , that the trl.il 
was under the special proceiure provided 
for Presid-ncy Migistntes, thit no ch.arge 
sheet was required to be drawn up that 
there was notrial in tne sense of an investiga¬ 
tion of the facts, that the petitioner had been 
convicted only of three offences, two of 
which were of the same kind, and that s 
234 of the Criminal Pro edure Code had 
not been contravened. Subrahmania Ayyar 
V. fCin^ Emperor, ( L. R 25 Mad. 6', dis¬ 
tinguished Held, furiher, that a Court 
acting under s. 4Sa of the Criminal Pro¬ 
cedure Code is not bound to take proceed¬ 
ings on the s.ain-i day, as it is when acting 
under s. 4H0. P-*r SnARFUODi'i, that 
the accused was not charged with, nor tried 
at one and the sa iie trial for more than 
three otf.‘i*ces of ihe same kind, and that 
s. 234 .-.id not, thc.*refor-. apply but 'hat 
the ca-e fol within s. 23^, and th it there 
avas, therefor*-, no misj under of charges.— 
BiPi.'i Cii.WDRA Pal v Empsror. I L. R., 
35 Cal 161. 

Motor Car - 

Motor —Bengal Motor and Cycle 

Act (///. of ig03), 5$ 3 and 4^Use of 


Motor Ca** (contd .)— 

Motor car nnih permission of the oroner to 
convey hts f X’'n is in his absence’^Liability 
o ' Owner /or the acts of his Driver in 
contravention of the rules framed under the 
Act — Rules 4, 20.] The owner of a motor 
car who expressly or impliedly permits his 
car to be used or driven by his servant is, 
if it is so used or driven a* to contravene 
rule 20 of the rules framed under the 
Bengal M tor Car and Cycle Act ( 111 . of 
^•>03). himself liable theref )r under Rule 4 
and s, 4 of the Act, though he was not in 
the car at thr- time a'-d had given his 
-aervant general instru'tions to observe the 
regulati m speed, u dess the latter has used it 
improprely for his own purposes. Somerset 
V Wide, i Q. B. D. Somerset v. Hart 
12 O. B. D. 360, (.‘oilman v. Mills, 66 
L J. Q B 170, and C mmissioner of 
Police V Cnrtman, i Q. B. 655, referred to. 

—Thornto.n V. Emperor, i. L. R 38 Cal. 
4 * 5 - 

Mukhtear — 

I. Mokhtrar— Dismissal from the roll 
on conviction of an ofence implying moral 
turpitude—ApHication for re instatement 
after a lapse of yrars^Deliberate omission 
to disclose the facts of enhancement of 
sentence and or nri order directins^ his pro* 
secufton for making a false afidavit—‘Power 
of the High Court to re-instate a legal 
p^'aciitione'’ ifter disbarment—Grounds of 
re*instatement} The HigVi Court has 
power, when a legal practitioner has been 
dismissed for misconduct of any description, 
in ih-r Widest sense of the term to re-admit 
him after a I ipsa of time if he satisfies the 
Court that he h is in the interval conducted 
himself honourably, and that no objection 
remains as to his character ai>d capacity. 
King V Greenwood^ i W. Black. 222, 
Anonymous case, 17 Beav 47>. In r$ 6'miVA, 
unreported, cited in 17 Beav. 477. In re 
R-ibins 34 L. J. Q. B t3i. In re Pyke. « New 
Pract Ca 3^0, In re Pyke, 6 B, & S. 703; 
34 L J. Q 8. I ai. /« r<r Pyke 34 L J Q. 
8. 230 i 6 B fk S 707, In re Brandreth, 60 
L J Q. B. 5ot, In re B rber, 19 Beav 378. 
Boston Bar Association v Greenwood^ 16S 
Mass 160; 4(5 N. E. ^6S, In re Palmer, g 
Ohio C. C. ^5, In re Boone, 90 Fed 793, 
In re Treadwell, 114 Cal. 24 ; 45 Pac. 993, 
In re King, 54 Ohio 41$; 43 N. E. 686, 
In rr Enright, 69 Ver. 317; 37 All. 1046, 
fn re B^rri^. 147 Cal. 370 ; 8i Pac 1077, 
In ’-e E'i'iingtnn 32 Cal. l 63 : 75 394 . 

In re We d 30 M mt 456; O P-c. S^* 
re Newton, 27 Mont. i8a; 70 Pac. 310 In 
re Simpson, m N Dik. 526 ; 93 N W 918, 
In re Sullivan, 1P5 Mass, 426; 70 N B. 
44?, Incorporated Law Institute y Meagher^ 
9 Com. L. R. 655. I^ ''' Pearson^ unreport¬ 
ed, In re Smith, unreported | In re Rupnath 
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Mukhtear {contd )~- 

Banerji, unreported, In Kally Prosonno 
Chatterjee, unreported, In re Nobin Krishna 
Mookerjee, unreported, Jollowed. Ex parte 
P'rost, i Chitty 55S, note, In re Har^idane, 

9 Dowl. Pr. Ca. 970, In re Garbett, 18 C. B. 
403, In re Poole, L. R. 4 C. P 350, In re 
Abinash Chandra MotUa, I. L- R., 37 Cal. 
173. In re Chanda Singh, 11 C. L. J., 438, 
14 C. W. N 521, and Smith v Justices of 
Sierra Leo'xe, 7 Moo. P. C. 174, referred to, 
In re Lamb, 23 Q. B. D. 477, distinguished. 
Where a Mukhtear was struck off the roll 
on cor.viction of kidnapping a minor girl, 
under s. 363 of the Penal Code, under j 
circumstances of an aggravated character, 
implying moral turpitude, and applied after 
seven years for re-instatement, but deli¬ 
berately omitted to disclose the facts that 
the High Court had enhanced his sentence 
and had also directed his prosecution under 
s. 193 of the Penal Code for making a false 
affidavit in the course of a proceeding in re¬ 
vision, the application for re-instatement 
was rejected— In re Abiruddin Ahmed, 
I. L. R.. 38 Cal, 309. 

2. Mukhtear — Authority to practise in 
the Courts of Magistrates and Sessions 
Judges—Limitation of authority—Necessity 
of permission of the Cour* in each particular 
case — Grounds of. permission — Criminal 
Procedure Code (Act V. of iSgS, ss. 4 (r.), 
340 — Practice.'^ Under ss. 4 (r*) and 340 of 
the Criminal Procedure Code, a mukhtear 
is subject to the permission of the Court 
in each particular case, authorised to 
practice both before Magistrates and Ses¬ 
sions Judges. There is no general rule 
that Mukhtears should be allowed to appear 
in every case in the Courts of Magistrates, 
and that they should not be permitted to 
appear in any case in the Courts of Session. 
The Magistrate and the Judge must decide 
in each ca e whether he will permit a 
mukhtear to appear. Though it is not 
desirable that mukhtears should be permit¬ 
ted to appear in Sessions Courts where 
their appearance is unnecessary, or where 
there is no reason for their appearance, the 
question is one which must be decided 
independently in each case, and no general 
rule can be laid d >wn It depends largely 
on whether the accused is in a position to 
employ a vakil or pleader and whether he 
elects to do so But the defence of an 
accused should not be shut out merely by 
the fact that he is represented by a mukhtear. 
— IsHAN Chandra Bhutt v. Emperor, I. 
L. R., 38 Cal 483. 

Municipality— 

i. Municipality— Municipal Act 
(Ben, Act III. of inSg), 370, 550.] The 

bye law No. ^ passed under s. 350 of the 


Municipality (contd.)^ 

Bengal Municipal Act is ultra vires so far 
as it authorises the Municipality to inter¬ 
fere with private property, it is only a 
road or drain belonging to the Municipality 
that is contemplated by s. 370, cl (2) of 
the Act — Mahbsh Chandra Pandey v* 
Bas.vnta Kumar Das, 10 C. W. N. 667. 

2. Municipality — Building — Demoli¬ 
tion of — Re-assessment of premises, including 
portion objected to — Magistrate, discretion 
of — Calcutta Municipal Act \Ben, Act III. 
of tSgg) — Jurisdiction of the Hig't Court to 
set aside the order."] The petitioner com¬ 
pleted certain additions to hi's premises in 
August 1902. deviating to some extent from 
the san'ti-me 1 plan, and he also erected a 
cooki g slied at the beginning of 1903 
withou' permission. A part of the premises 
was re-valued and its assesment increased, 
in March 1903 in consequence of the im¬ 
provements made, including the deviations. 
In May IQ03, a prosecution was instituted 
against him in respect of the cocking-shed 
only, and an order for partial demolition 
passed in August of the same year. The 
rest of the premises wjs re-assessed in 
September 1904 at a higher rate on account 
of the improvements. In February 1905, a 
notice was served on the petitioner to show 
cause why the additions, which were not in 
accordance with the sanctioned plan, should 
not be demolished, and an order was made 
by the Magistrate in August 1905 directing 
the demolition of such portion of the 
premises; Held that under s. 449 of the 
Calcutta Municipal Act it is discretionary 
with the Magistrate to pass an order of 
demolition or not, and that under the cir¬ 
cumstances of the case, the order was not a 
fair or proper one and could be set aside 
by the High Court.— Abdul Sam ad v. 
Corporation of Calcutta, I. L. R., 33 
Cal. 287 ; 10 C. W. N. 182. 

3. Municipality — Municipal 

Act (Ben Act III. of l8gg), ss. 40S. 574.] 
Directions given in a notice under s. 408 of 
the Calcutta Municipal Act to the owners 
of property during the pendency of litiga¬ 
tion in respect of that property, cannot be 
said to be lawfully given, if it is not open 
to the owners at the time either individually 
or collectively to alter the property by car¬ 
rying out the improvements mentioned in 
the notice.— Poorna Chand Bural v. Cor¬ 
poration OF Calcutta, I. L R., 33 Cal. 
690. 

4 Municipality — Calcutta Municipal 
Act (Ben. Act HI. of i8gg', s. 44 g-^Demo^ 
lition—Deviation from sanctioned plan-^ 
Building in existence before sanction — Sanc¬ 
tion not relating to such building.] S. 449 

of the Calcutta Municipal Act does not give 
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authority to the Magistrate to direct the 
demolition of the whole or any part of a 
building, which was in existence before the 
sanction was given, but only of a building 
erected in contravention of the plan sub¬ 
mitted to and sanctioned by the Corpora¬ 
tion.— Hyam V. Corporation op Calcutta, 

1 . L. R., 33 Cal. 646; 10 C. W. N. 1004. 

5. Municipality — Municipali¬ 
ties Act (Mad. Act IV. 0/1884), ss. IQ 7 , tQl 
— Market, definition of—Use of, as market, 
what ammnts to.'\ Private property is used 
as a market when it is used as a public place 
for buying and selling. Where a private 
market had been ordered to be closed, a 
person using the place for selling fish and 
flesh after a license bad been refused is 
guilty of an offence under 9. 197 of the Ma¬ 
dras District Municipalities Act, or at any 
rate of an offence under s. igi. — Abu Baker 
V. Thk Municipality ok Nrgapatam, I. L. 
R.. 29 Mad. 185. 

6. Municipality — Bombay Municipal 
Act (Bom Act III. of 1888), s. 3, els. (-n'), 
(x). (y), s. 461 — Buildini' — Dye lavjs Nos. 
40, 42 — Street — Construction.'] The owner 
of a large plot of ground abutting on a high¬ 
way divided the plot into 19 small plots 
and sold them to different purchasers. 
These plots were mapped cut as abutting 
on the sides of two parallel roads which 
were m irked out as proposed roads. Each 
of the purchasers of the plots entered into 
a covenant with the owner to keep open 
that portion of the proposed road which 
stood in front of his plot and to prepare so 
much of the road. The question arose 
whether the proposed road was a street 
within ihe meaning of the City of Bombay 
Municipal Act (Bom. Act III. of 188S) : 
field that the proposed road would consti¬ 
tute a street within the meaning of the City 
of B jmbay Municipal Act (Bom. Act 111 . 
of i 883 ).— Municipal Commissioners of 
Bombay v. Mathurabvi, I. L R , 30 Bom, j 
SS8. 

7. MUNICIPALITY —Ci 7 v of Bombay Muni¬ 
cipal Act (B)m Act III. of 18SSJ, s. 24Q — 
Place of public resort — Theatre.] A theatre 
is a place of public resort and aa such falls 
within the purview of s 249 of the City of 
Bombay Municipal Act (Bom. Act III. of 
1888).—Emperor v. Dwarkadas, I. I.. R , 
30 Bom. 39J. 

8. Municipamty— CiVy <?/ Bombay Muni¬ 
cipal Act, (Bom Act III. of 18S8), ss. 410, 
24, sch. D (4) — Prohibition of sale of fish 
except in a markel—Sale from a basket 
placed on the ChoTvpatti foreshore — Sale 
from a vessel—Private market—‘Onus of 
proof^Cily of Bombay, limits of—‘Bombay 

General Clauses Act (Bom. Act /. of 1904)^ 


Municipality {contd ,)— 

s. 3 (lof.] The accused, a fisherwoman, 
Was charged under s. 410 (1) of the Bombay 
Ciiy Municipal Act (Bom. Act III. of 1888), 
with selling or exposing for sale, without 
a license from the Municipal Commis¬ 
sioner, fish intended for human feed, on 
tho Chowpatti foreshore, in the City of 
Bombay. The sale was from a basket, 
which the accused had placed on the sand, 
at some distance from the water, between 
the high and low water mark. The fish sold 
was fresh fish and was brought from one of 
the boats then in Back Bay. '1 he Presi¬ 
dency Magistrate acquitted the accused on 
the grounds that (i) the Bombay City Muni¬ 
cipal Act did not apply as the place of sate 
was outside the limits of the City of Bim- 
bay as laid down in the City of Bombay 
Municipal Act; (a) s. 410 of the Act had no 
application because the place was a private 
market establishsd from time immemorial ; 
and (3) the sale fell within s. 410 (2) of the 
Act. On appeal, against this order of ac¬ 
quittal, by the Government of Bombay: 
Held, reversing the order of acquittal and 
convicting the accused, that the accused, 
was not protected by s. 410 (2) of the Bom¬ 
bay City Municipal Act (Bom. Act III. of 
1888), since it was impossible in the pre¬ 
sent case to say that the fish had been sold 
from a vessel, when as a matter of fact it 
had been sold from the basket on the shore, 
it having been brought from the vessel 
which was in the water. Held, also, that 
the onus of proving that the place in ques¬ 
tion was a " private market " lay upon the 
accused. Il.ld further, that the Bombay 
City Municipal Act (Bom. Act III. of i8^8j 
applied to the spot in question, because it 
came within the expression “ City of Bom¬ 
bay *' as defined by the Bombay General 
Clauses Act (Bom. Act I. of 1901).—Em- 
PEROK V. Budhoobai, I. L. R-, 30 Bom. 126. 

Municipal 05‘ence— 

I. Municipal Offbncb — Bengal Muni¬ 
cipal Act (Ben. Act III. of 1884), ss. iSSt 
rSO — Ferry, Meaning of— Boat plying for 
hire without license within prescribed limits 
of ferry—Right of ferryman to demand 
tolls.] The expression “a ferry'’ in the 
Bengal Municipal Act means the exclusive 
right to carry passengers across the stream 
from one bank to the other, on payment of 
certain prescribed tolls. The object of a. 
155 of that Act appears to be to prevent the 
crossing of passengers from one bank of the 
river to the opposite bank by a boat plying 
for hire without a license within the pre¬ 
scribed limits. Semble, therefore, that the 
mere crossing of the bar of a khal leading 
into the limits of a municipal ferrv would 
not constitute abroach of the Act. A ferry¬ 
man has no authority to demand tolls from 
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Municipal Offence (eontd.)-^ 

persons who are merely passengers in an 
unlicensed boat. The remedy against the 
person who keeps a ferry-boat without a 
license, plying within the prescribed limits, 
Is provided by s 156 of that Act.— Thb Go¬ 
vernment OF Bbngai. V. Senayat Ali, 
I. L. R., 27 Cal. 317. 

2. Municipal Offence—C» 7 y 0/ Madras 
Municipal Act (Mad. Act /. of 1884), s. 307 
^Prohibition against depositing stable^re- 
fuse in a streei’^Deposit of stable-refu%e in 

a dust bin—Liability of person so deposit¬ 
ing.'] By the first clause of s. 307 of the 
City of Madras Municipal Act, 1884, the 
president of the municipality “ shall provide 
in the streets of the city suitable and suffi¬ 
cient dust bins for the temporary deposit of 
dust, dirt, ashes, kitchen-refuse, and other 
inoffensive matter, excepting building, sta¬ 
ble, and garden-refuse, which shall be re- 
moved by the owner thereof.” By the 
second clause of the same section, “ who¬ 
ever, after such provision has been made 
deposits any of the said matters, or any 
building, stable, or garden-refuse, in any 
street, pavement or verandah of any build- 

• ... is rendered liable to fine 
Petitioner, having deposited stable-refuse 
in one of the dust-bins provided in accord- 
ance w.th the Act, was charged before a 
Magistrate, and fined under the latter clause 
of the said section. Held that the dust bin 
was not a part of the street, and that the 

throwing of stable refuse into the dust-bin 

was not a deposit of such refuse in the 
street so as to constitute an offence under 
the said section.— Prrumal Municipal 
Commissioners FOR the City of Madras, 

Muni. 

cipaUtxes Act (Mad Act IV. of 18S4J, Bye¬ 
law No. 4 S~ District Municipalities Act 
Amendment Act (Mad. Act III. 0/1807)— 
Covering a drain without municipal permis- 
«0M.] A bye-law of a municipality had 

conferred by 

an Act of 188435 amended by an Act o^ 

following effect: '■ No 
public dram shall be covered without the 
permission of the municipal council ” |t 
had come into force in 1890. Prior to its 

coming into operation an earlier bye-law 

had subsisted, m substantially the^same 
terms. An occupier of premises, who had 
covered a drain during the subsistence of 

in.., • charged with having 

commuted an offence under the later bve- 

hTooiUH by way of defence, tLt 

he could not be convicted, inasmuch as the 

beforeTh'’ committed 

^fore the passing of the Act under which 

the complaint was laid. He was convicted 

I 


Municipal Offence {contd.)^ 

by a Bench of Magistrates. Held that the 
conviction was right. Per Arnold Whits, 
C. J. —The byelaw applies to all drains 
which existed in a covered state at the time 
when it came into operation. The word 

shall” is used throughout the bye-laws in 
the imperative, and not with reference to 
time, and this is the sense in which it is 
used in the bye-law in question. Per 
Benson, J.— A bye-law similar in terms to 
that under which the accused had been 
convicted having been in existence under 
the then Municipal Act at the time when 
the accused first covered the drain in ques¬ 
tion, the liability then incurred by him 
continued, under the General Clauses Act 
(Madras), unaffected by the passing of the 
present Municipal Act, The contention 
that the accused could not be convicted, 
because the act ccmplained of was com-^ 
mitted before the present Municipal Act 
was passed, therefore, failed.— Parimanam 
Pillai V. Chairman, Municipal Council, 

OoTACAMUND, I. L. R., 23 Mad. 213. 

4. Municipal Offence — Building — 
Commencement of Second storey to house^ 

Rebuilding house—Alteration — Encroach* 
meni — Whether permission Jrotn Municu 

pality necessary^ Order for demolition of 

addition—Bengal Municipal Act {III of 
1884). ss 17Si 23s, 336, 2371 238, and 273— 
Criminal Procedure Code {Act V. of i8q8) 
ss, and 43g ] The accused commenced 
building a second storey to his house with- 
out permission of the Municipality. He 
was convicted under 273 (/) of the Bengal 
Municipal Act of 1884. and, in addition to 
a sentence of fine, the Magistrate as Chair- 
man of the Mumcpality in the same order 
directed the demolition of the addition 
madetothe house. that the whole 

order was illegal. The case did not come 
under s. 273 (/) of the Act, and there was 
no necessity for the accused to have ob- 

Mathura 

Prasad, I. L, R., 29 Cal, 491, 

5 - Municipal Offbnce-OV>^ of Madras 
Municipality Act {Mad. Act I. of 1884), s. 

liability of Government under taxing 
Acts when not expressly meniioned^Pre- 
rogatives of the Crovjn-^Indian Councils 
Act,i86l--24and 36 Vic/., c. 67. s. 42.'] 

1 he Superintendent of the Government Gun 
Carriage Factory in Madras having brought 
timber belongingto Government into Mad^s 
without taking out a license and paying the 
liccnse-fees prescribed by s. 341 of the City 
of Madras Municipal Act, was prosecuted to 
conviction by the Municipal Commissioners. 
Held, on revision, that timber brought into 
Madras by or on behalf of Government is 
liable to the duty imposed by s. 341 of the 



152 


DIGEST OF CRIMINAL CASES. 


Municipal Offence {contd.)-^ 

City of Madras Municipal Act although 
Govcrnme* t is not named in me section. • 
According to the uniform course of Indian 
Legislation, Statutes imposing duties or ( 
taxes bind Government unless ihe very , 
nature of the duty or tax is such as to be 
inapplicable to Government. Per curium . 
—Under the Indian Councils Act, 1861, a 
ProvincialCouncil has. subject to t he restric¬ 
tions as those imposed by the Act on the 
Governor General’s Council, power to affect 
the prerogative of the Crown by Legisla¬ 
tion.— Brll V The Municipal Commis* 
SIGNERS POR THE CiTY OF MADRAS, I. L. 1 C, 

as Mad. 457 - 

6 Municipal Offence — Domhxy Citv 
Municipal Act (Born. Act III of iS'^8), s. 
24g —Notice to constrw't urinals in a partis 
cular place in the owner's premises -'Illegal¬ 
ity of such notice.'] Accused was convict¬ 
ed and fined Rs 50 for not complyin • with 
a notice issued by the Municipal Commis 
sioner of Bombay under s. 219 of B -m Act 
III of i8'8 The notice required hi o to 
construct a urinal of six compartments in 
the open spare inside the entranc* gateway 
to the Cloth Market from Champawady and 
a water closet in the corner of thr entrance 
from I't G^neshwady near tu" fire engine 
station Held, r.'versing »he conviction and 
sentence, tha* the notice ulfn vires, 

inasmuch as it is required the accused to 
construct urinals in a particular place in 
his premises.— In re Kiiimji Jairam, I. L. 
R., 34 Bom. 75. 

7. Municipal Offbncf. —Dombiy City 
Municipal Act (Bom. Act III. of 1S88), s. 
jSr — Lo‘:o grou*'d —Loto lying groxind—‘No¬ 
tice by Municipal Commissioner requiring 
owner of low-lying ground t<> till it with 
sweet earth up to a certain level ‘ Under 
s. 381 of the Bombay Municipal Act (III. of 
1888), the Municipal Commissioner for the 
City of Bombay issued a notice to the ap 
pellant as owner of certain low-lying ground. 
The notice stated that in the opinion of 
the Commissioner, the ground accumulated 
water in the monsoon, and caused nuisance 
to the tenants of two chawls situated on ihe 
premises. The owner was. thertfore. re¬ 
quired by the notice “to fill in the !o\v-lv- 
ing ground with sweet earth to the level of 
the road and slope it towards the n-^w drain 
on the road side.” As the owner refused to 
comply with the notice he was convicted 
and sentenced to pay a fine of Rs 15 bv the 
Presidency Magistrate under s. 471 of th« 
Municipal Act (Bom. Act III of 1888) Held 
reversing the .''onvictinn and sentence 'hat 
the notice was illegal. The words used in 
s. 381 are “ low ground,” which is not the 
same as low-lying ground. And though the 
section gives power to the Commissioner to 


Municipal Offence (contd.)— 

rcq.iire th ' owner of low ground to cleanse 
<i:.d *•11 up the sam *. it does not permit him 
t •) issue an order Jh it finirp extent 

of lo-v lying ground shall be filled up, much 
less that it shall be tilled up to some parti¬ 
cular level or filled up with sweet earth, 
or that it shall be sloped in a particular di¬ 
rection. — .Municipal Commissioner of 
Bombay v. Hari Dvvarkoji, I. L. R.. 34 
Bom. 135. 

8. Municipal Offence—B'. P. and 
Oudh Municipalities .^ct {XV. of iSSfSy 
— Issue of listress-warrant for r^corery of 
alleged arrears of municip jI tax—yurisdic- 
iion of Magistrate.] Held that where a 
Magistrate, acting under s. 46 of Act XV 
of 1883 issues a warrant for the realizition 
of arrears of municipal taxes alleg'd to be 
due, the Magistrate is acting in a ministerial 
capacity only, and has no jurisdiction to 
inquire as to whether such arrears are real¬ 
ly due or not.— Ellis » The Municipal 
Board of Mussoorir. I L. R., 22 All iii. 

o Municipal Offence— N.-W. P. and 
Oudh Municipalities Act {XV. of « 

6 g —''omplaint of offence against munici¬ 
pal bve law—Power of Municipal Board to 
cive a general authority to insti'ute eom- 
Maints on its behalf] that 9 60 of 

the N.-W. P. and Oudh Municipalities .Act. 
1^83, confers upon Municipal Boards in the 
North-Western Provinces and Oudh th- 
power to delegate generally their authority 
to make complaints in respect of municipal 
offences ; and this general delegation in¬ 
cludes not merely the giving authority to 
do the formal Act of presenting a complaint 
to a Court, but the exercise of discretion as 
to whether in anv piven c.ase, a complaint 
shall or shall not he m.ade — Powhi l v The 
Municipal Board of Mus'Oorie 1 . L. R., 
32 Ml. 133. 

Murder— 

I. Murder— Penal Code, ss S4, 303— 
l/nsoundness 0^ mind.] S, a man of weak 
intellc'^t. was charged with murder but 
the motive of the crime was trivial. Im¬ 
mediately after he commit'ed the murder, 
he rushed about and shouting • Victory 
to ktlV* attempted to murder his own 
father and other persons. During the 
Police inquiry, he appeared to be of sound 
mind but immediately after attempted to 
commit suicide. After that he wa« Insane 
for > years. Hcl f that he was ’ guiltv 
of murder, inasmuch as at Ihe ^ime of 
the occurrence he bv reason of unsound 
ness of mind, was incapable of knowing 
wha^ he was doing —Shibo Kobri 9 , 
Emperor, 10 C. W. N. 74 ' 

3, Murder— f/rtSDundritfss of mind— 
Distase brought ch by voluntary drunhfn^ 
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Murder {conid.)^ 

ness^-Criminal liability—Penal Code {Act 
XLV. of i860), ss. 84, <?5, and 302] 
Under s. 84 of the Penal Code unsound- 
ness of mind producing incapacity to 
know the nature of the act committed 
or that it is wrong or contrary to law 
is a defence to a criminal charge, but 
by s. 85 of that Code such incapacity 
is no defence, if produced by voluntary 
drunkenness. If, however voluntary 
drunkenness cuses a disease which pro¬ 
duces such incapacity, then 3. 84 applies, 
though the disease may be of a temporary 
nature.— Empbror v. Bhelhk.\ Aham, I. 
L. R., 29 Cal. 493. 

3 - MvRDBR^Violettl and determined 
attack by a number of persons, regardless 
of the consequences, on another causing 
other injuries and severe ruptures of a 
healthy spleen-^lntent to cause death or 
such bodily injury as the offen der knows 
to be likely to cause death—Penal Code 
(Act XLV. of i860) ss. 300 (/), (2), and 
JOi.] A body of six persons attacked 
another with cattle goads in a violent 
and determined manner, inflicting six¬ 
teen wounds on his body and causing 
several and severe ruptures of his spleen, 
and so caused his death. The person 
attacked was a strongly built man of 
35 years of age, and his spleen was in 
a healthy state that such acts, 

committed by several persons on one, in 
such a manner, apparently regardless of 
the consequences, and with such results, 
warranted the inference that the acts were 
done by those persons with the intention 
either of causing the death of the person 
attacked or such injuries as the offenders 
knew to be likely to cause his death : 
and that the offence amounted to murder. 
—Elbm Molla V. Emperor I. L R., 37 
Cal. 315. 

4. Murdbr — Provocation, grave and 
sudden—Accused — Wife — Intrigue^Culp- 
able homicide not amounting to murder — 
Penal Code (Act XLV. of i860), ss. 300, 
302,304] The deceased H, lived in the 
house ot the accused A. H contracted 
an intimacy with L, the wife of A, in 
consequence of which he was turned out 
of the house. Subsequently on a certain 
night H, at the invitation of L went to 
the house of A, and was taken inside by 
her. Thereupon A and the other accused 
relatives of his seized H, carried him 
off to some distance, beat him, broke 
his arms and a leg, and left him. Three 
days later H died in consequence of the 
injuries. All the accused were convicted 
under s. 302 of the Penal Code and 
sentenced to transportation for life. Held I 
that the circumstances under which H 


Murder (conid,)^ 

was found in the house of A on the 
night of the crime were sufficient to cause 
grave and sudden provocation to A and 
his relatives, within the meaning of s. 300, 
exception u), of the Penal Code, and 
that the provocation was of a nature 
that would continue to influence the feel* 
ings of the accused /or a considerable 
period after H was caught in the house 
in the company of L. Conviction altered 
to one under s. 304 of the Penal Code 
and sentence reduced.— Abal'J Das v. The 
King-Emperor, I. L. R , 28 Cal 571. 

N. 

Negligence— 

1. Negligence — Code, s. 287.'] 

Held that the owner of a machinery, who 
has empl oyed a competent man and gives 
him a free hand in the working of it, is not 
guilty of any offence, in case any accident 
occurs by the negligence or error of his 
servants.— King-Emperor v. Kanhay Mal, 
8. P. R., 1906 Cr. 

2. Negligence — Railway Collision _ 

Death by Rash or Negligent Act.] The 
Bengal-Nagpur Railway is worked on the 
"line-clear and caution-rressagesystem, 
no train being allowed to leave a station 
without a " line clear ” certificate in a pre* 
scribed form to the effect that the line is 
clear |up to the next station. The peti¬ 
tioner, the assistant station-master of 
Gomharria Station, who was cn duty and 
busy issuing tickets to passengers, wrote 
out in the prescribed form-book the follow* 
ing conditional ]ine*clear message although 
he had received no message from Sini 
Station: " On arrival of 15 down passenger 
at Gomharria, line will be cleared for No. 
80 up goods train from Gomharria to Sini.” 
All the particulars required by the rule 
were not filled in, no number was entered 
on it, nor was the time of arrival of the 
train filled in. The form book was left in 
the station-master’s room The guard of 
No. 80 up goods train, which was waiting 
at Gomharria. entered the station-master's 
room in his absence, took the imperfect 
certificate out of the book, and, without 
reading it, appended his signature, passed 
it on to the driver, and gave the signal for 
the train to start—all without the know¬ 
ledge of the petitioner The result was a 
collision between the 15 down passenger 
train and the 80 up goods train, causing the 
death of several persons. The petitioner 
was convicted under s. 304A of the Penal 
Code and s. loi of tie Indian Railways 
Act of i8qo, and sentenced to rigorous 
imprisonment. Held that the act of the 
petitioner did not in itself endanger the 
safety of Other persons, and that ^the effect 

[Cr, Dig —ar,] 

4 


154 


DIGEST OF CRIMINAL CASES, 


Negligence {contd )— 

was too remote to be attributable to such a 
cause. Sant Dass v. The Empress (Ind Ry. 
OaS. 722) followed.““SHANKAR Balkrishna 

V King-Empbror, I. L. R., 32 Cal. 73. 

3. Negligknch — hy Cun'] Held, 
that the causing of hurt by negligence in 
the use of a gun would fall within the pur¬ 
view of s 337, rather than of s 286 of the 
Penal Code. But. where all the evidence 
against the accused was that he went out 
shooting in the month of July when people 
were likely to be about in the fields, and 
that a single pellet from his gun struck a 
man who was sitting in a field, it was held 
that this was not sufficient evidence of 
rashness or negligence to support a convic¬ 
tion under s. 337 of the Code.— Emprror 

V Abdus Sattar, I. L. R., 28 All. 464 : 3 
A. L. J. 332. 

Newspaper Incitements to Offences— 

I. Nrwspaprr Incite mrnts to 
Opprncps— [V/I. of 1908), %. 3^0rder 
-^Forfeiture of pre%s 7 \ S. 3 of the News¬ 
paper (incitemen’s to Offence') Act. 1908. 
provides for the making of a conditional 
order declaring the printing press used for 
the purpose of printing or publishing the 
offending newspaper to be forfeited. The 
section refers to the whole of the press ; 
and no order could be made under it limited 
only to such portions of the press as were 
employed in printing the offending news¬ 
paper,— Dhondo Kas»iin.\tii Phadkk, In 
RB 34 Bom. 327. 

2 Nrwspaprr Incitembnts to Op* 
FKHCKS~Act iV//. of IQOS), s. j—.Waiure 
of offences under the Aet—Incitement to 

assassination^" Incilementf 7 neaninff of 

_ Direct or indirect inciiemenf —General 

incitement, not addressed to particular per¬ 
sons — Construction of oifcnsive article.'] 
The question of the intention or knowledge 
of an individual may determine his crimi¬ 
nal liability under the ordinary law of abet¬ 
ment by incitement by means of words, 
written or spoken, but under the News¬ 
papers (Incitements to Offences) Act no 
question of the intention of the writer, 
printer or publisher arises, and no personal 
liability is imputed to any particular person. 
The order thereunder is not one against 
any perion. but is purely restrictive and 
directed against the use. or Intended u«^e. 
of a press for the purpose of printing or 
publishing a newspaper containing any 
incitement to murder or to any offence 
under the Explosive Substances Act (Vl. of 
1908) or to any act of violence. The words 
*' any incitetnent in s.(i ' of the News 
papers Act include direct and indirect in¬ 
citement, and need not be addressed to any 
particular person, nor expressed in violent 


Newspaper Incitements to Offences 

{contd .}— 

and outrageous terms. To "incite" means 
“ to move to action, to stir up. to stimulate, 
to instigate or to encourage,” and a news¬ 
paper article comes within the scope of s. 3 
if it is, as a matter of fact, calculated, 
directly or indirectly, to produce that effect. 
Per Ryvfs, There can be no hard and- 
fast canon as to what words or given set of 
words constitute *‘ incitement.” It is a 
question of fact in each case, and must 
usually depend largely on concomitant cir¬ 
cumstances. The article must be read as a 
whole and. as far as possible, in the sense 
in which it was read by the section of the 
public to which it was primarily addressed, 
and also considered with regard to the 
occasion and place of publication and the 
clas'^ or status of persons likely to be affect¬ 
ed by it.— Girija Sundar Chubkerbutiy 
I V. Emperor, 1 . L R., 36 Cal. 405. 

I 

Northern India Canal and Drainage— 
Northern India ( anal and Drainage 
—Act Vlll, of 1873. ss. 7, 70—Act No XLV, 
of tS6o (Indian Penal Code), s. ^20 — tut¬ 
ting svalls of canal^Mischief—Penal Pro- 
lisions of the Canal Act not exclusixe of the 
Indian Penal Code.] Held, (1) that s. 70 
of the Northern India Canal and Drainage 
Act. 1873, dors not bar the prosecution of 
an accused person under any other law. for 
I any offence punishable under the Canal Act, 
(2; that it is an act for wilful mischief 
punishable under the Indian Penal Code 
for any person to make a breach in the wall 
of a canal.— Emprror v. Bansi, 1 L. R., 

3 \ AM 210. 

Northern India Ferries— 

Northkrs India Fkrribs — Aet XVll of 
1878 s. 22 — Ferry — Illegal toll taken by 
servants of lessee Lessee himself not res¬ 
ponsible] Held that the lessees of a ferry 
could not be held lespon^ible under s 29 of 
the Northern India Feirirs Act. 1878 for 
the taking of unauthorized tolls by their 
serv.^i.ts when they were not piesenl and 
t-'ok no part in the extortion. Queen- 
Emfreis V. Ty th Alt, I, L. R., 24 Bom. 
433. distinguished— Emprror v. Bbhari 
Lali., 1 . L. R., 34 All. 146. 

Nuisance— 

Nuisance — Puh'ic and private nuisance 
— Ereefiott of a high wall on one’s own land 
very close to another’s dwelling house — 
Likelihood of injury to the health of the 
inmates of the adjoining tenenxfnts and of 
the puHic inhahiitfig the neighbourhood by 
the prop igation of disease — Propriety of 
■ >rder <>' partial demolition—Feasibility of 
'ther remedi il measures — f'atcutia Munici¬ 
pal Ac* (Peng, III. of 1S09) s. 632 .1 The 
words “ any nuisance” in s. 632 of the 
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Nuisance {conid .)— 

Calcutta Municipal Act mean any nuisance 
as defined in s. 3 i2g) thereof. The defini 
tion, though w’der than that of a ‘ public 
nuisance ” at the common Law, does not 
extend to the inclusion of all private 
nuisances. Bhagayan Das v. Rash Behiri 
Mutlick, 14 C W N. 637. explained. The 
erection of a wall, however high, on one’s 
own land very close to the dwelling-house 
of a neighbour, in order to prevent him 
from acquiring a right of easement, is not 
in itself a nuisance under the Calcutta 
Municipal Act, but where the evidence 
shows that it is or is likely to be injurious 
to the health of the residents of the adjoin¬ 
ing tene i ents and of the public inhabiting 
the neighbourhood, by propagating the 
seeds of consumption and typhoid, it be¬ 
comes a nuisance under the Act. Where, 
however, the only matter which causes a 
w.ill to be a nuisance is not its height but 
the accumulation of filth at the bottom and 
want of space to clear the drainage between 
it and the adjacent house, the Magistrate, 
instead of ordering its reduction in height^ 
should consider whether the nuisance can¬ 
not be abated by the adoption of other 
remedial measures. The use of the Act for 
the purpose of interfering in any way with 
the rights of private ownership, beyond the 
limited powers given to the Corporation by 
it for the necessary protection of the public 
and the enforcement of proper sanitation, 

is much to be deprecated.—K hagkndra 
Nath Mittbr v. Bhupe.ndra Narain 
Dutt, I. L R., 38 Cal. 296. 

o. 

Oaths Act— 

r '873), ss. 4, S-Penal 

Code [Act XLV. of i860), i. /pj—• Judicial 

proceeding’ — Criminal Procedure Code 
(Act V of l8gS), s. l 64 ~Magistrate em- 
powered to administer oath when taking 
statements under s. 164 of the Criminal 
Procedure Code.'] A Magistrate taking 
statements under s. 164 of the Code of 
Criminal Procedure is acting in discharge 
of duties imposed on him by law and is 
empowered to administer an oath under ss. 

4 » S of the Oaths Act. An investigation 
under Chapter XIV. of the Code of Crimi¬ 
nal Procedure is a stage of a judicial Pro¬ 
ceeding and a person making on oath a 
false statement in the course of such in¬ 
vestigation commits an offence under s. 
193 of the Penal Code. Queen^Empress v. 
AUgu Kone (L L. R., 16 Mad. 421), fol¬ 
lowed.— Suppa Tevan Empbror, I. L. 
R., 29 Mad. 89. 

Obscene Pamphlet— 

Obscbnb Pamphlbt —Pena/ Code, s, 
2g2^Distributing obscene pamphlet — De> 


Obscene Pamphlet {contd.')^ 

finition — Intention ] The test of obscenity, 
with reference to a charge of distributing 
obscene literature, is whether the tendency 
of the matter is to deprave and corrupt 
whose minds are open to such immoral 
influences and into whose hands a pub¬ 
lication of this kind may fall. If a pub¬ 
lication is detrimental to public morals and 
calculated to produce a pernicious effect in 
depraving and debauching the minds of the 
persons into whose hands it may come, it 
will be an obscene publication which it is 
the intention of the law to suppress. Em~ 
press V. Indarman. (I. L. R., 3 All 837J, 
Queen-Empress Parashram Yeshvant {I, 
L. R., 20 Bom. I 93 h ^nd The Queen v, 
Hicklin, (L. R., 3 Q. B. 300) referred to. 
The question whether a publication is or 
not obscene is a question of fact. If a 
publication is in fact obscene, it Is no de¬ 
fence to a charge of selling or distributing 
I* the same that the intention of the persr n 
s j charged was innocent. — Emperor v. 
Hari Singh, I. L. R,, 28 All. 100. 

Obscene Post-Cards— 

Obscene Post-Cards — Post-Cards con^ 
taming obscene advertisement—Post Office 
Act {VI.of f8p8)fSS 20 61.] Transmission 
by post of printed post-cards containing an 
advertisement of a patent medicine, in 
language of an obscene character, is an 
offence within ss. 20 and 61 of the Post 
Office Act (VI. of 1898). The Queen y. 
Hickltn, L. R. 3 Q. B. 360,- Empress of 
India V. Indarman. I. L R. 3 All.837 ; and 
Queen-Empress v. Parashram Yeshvant I 
L. R., 20 Bom. 193 relied upon.— Sarat 
Chandra Ghosh v. King Emperor, I L 

K. 32 Cal. 247. 

Obscene Publication— 

Obscene publication — Religious poem 
of spiritual and allegorical character based 
on an incident narrated in a sacred book of 
great antiquity and de..ling with the acts of 
divine beings — Work not calculated to 
deprave or corrupt morals — Penal Code 
(Act XLV. of j86o), s. 292 ^Finding of 
facis.^ The test of obscenity is whether the 
tendency of the matter charged as obscene 
is to deprave and corrupt those whose 
minds are open to such immoral influences 
and into whose hands such a publicatiou 
might fall. If in fact the work is one 
which would certainly suggest to the minds 
of the young of either sex. or even to 
persons of more advanced years, thoughts 
of a most impure and libidinous character 
its publication is an offence, though the 
the accused has in view an ulterior object 
which is innocent or even laudable. Reg v. 
Hicklin, L. R.3 Q. B 360, Steele y. Brannon, 

L. R. 7 C. P. 261, Queen-Empress v. 
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Obscence Publication {contd.) 

Parashram Yeshvant, I. L K. 20 Bom. 19 .I. 
Emheror v. Hari 6ingh, i. R_ 28 A . 

100 Empress V. Indarrnan, I. L K. 3 All. 

837! followed A religious or classical 
work does not become obscene, within s. 

292 of the Penal C. de. simply on account 
of its containing some objeclioi.able pass- 
ages, because the tendency of such publi¬ 
cations is not to deprave or corrupt morals 
If objectionable passages in a religious 
book are extracted and printed separately, 
and they deal wi«h matters which are to be 
judged by the standard of human conduct 
as where they relate to imm 'ral acts of 
human beings, and the tendency of iuch 
publication is to deprave and corrupt those 
whose minds are open to immoral in 
flucnces. the publication may not be justi 
Red, though the passages form part of a 
religious bo .k. Where, however, a stoiy 
which appears objectionable is taken fiom 
a religious book and printed separately, 
but it relates to beings whose conduct is 
not to be judged by the standard of human 
beings, it is not aa obscene publicaiion, as 
it would not, on account of its religi >ui 
character, raise immoral thoughts in the 
minds of persms who believe in the 
divinity of beings whose acts and conduct 
are described in the story. Where a poem 
was published in the Uriya language con- 
taining a story, complete in itself so far as 
it goes of the dalliances of Ridha and 
Krishna, who were described as divine 
personages and their acts as supernatural, 
tlie latter being represented to be a boy of 
five taken from the Uriya Haribans. a verv 
sacred book of the Uriyas, the incident 
and sentiments being the same as, and t^he 
language not more objectionable than, that 
of the original, and it was in itself an old 
religious book of a spiritual and allegormal 
character, which had often been published 
and registered without exception taken, 
and which was apparently intended for 
Hindus who form the vast majority of the 
Uriyas and believe in the divinity of Radha 
and Kr.shna, and do not consider their 

doings as immoral ; WcW, that the publi¬ 
cation was not obscene within the meaning 
of s 202 of the Penal Code.-KHHRODK 
Chandra Roy Chowdhuky v. Empkror 
I. L. R. 39 Cal. 377- 

Obstruction on Public OroundA ■ 
Orstruction on Public Grounds — 
Criminal Procedure Code, s 
for remova* 0/obstruction on publtc land^ 
Defence raising question of title — Pro¬ 
cedure.'] When in a matter under section 
m of the Code of Criminal Procedure the 
nerson called upon to show cause raises a 
question of title, it is for the trying Magi,, 
tratc to decide whether the question so 


Obstruction on Public Grounds {cid.) 

raised is raised bona fide. But the trying 
Magistrate ought not to go further and 
decide whether the title set up does or does 
not exist—E mprkor v. Dost Muhammbd, 

I. L R , 28 All 98. 

Offence committed outside British 

India— _ 

Offrncb Commuted Outside British 

India—C rjwuna/ Procedure Code {Act V. of 
/A'pS). 3 . ibS—Oftnee committed outside 
British India by <i i^'aiive Indian subject 
0/ His ^fajes'^' — Certificate of Political 
Aecnt not obtained before making inquiry.} 
Where an ii.qu.ry into an offence lo which 
s. iSSofthe Cideof Criminal Procedure 
was applicable was commenced without the 
certificate provided for by that section 
having been obtained, it was held that the 
proceedings were void, and that the sub¬ 
sequent commiiment to the Court of 
Session must be quashed, notwithstanding 
thai the necessary certificate was in fact 
granted some days before the commitment 
was made, though at the time of the cim- 
mitment being made it had not come into 
the hat'ds of the Committing Magistrate.— 
Emprkor v. Kali Charan, 1 . E. R., 24 
All, 256. 

Opium Act— 

1. Opium Act —Act (/. of 1S78), ss 5, 9 

—Master and servant-’Liability of master 
tor act of Where the servant of 

a licensed vendor of opium, in the course 
of his employment as such servant, sold 
opium to a person under the age of fourteen 
years, it was held that the licensed vendor 
also was liable under «. 9 of the Opium Act 
even though he might not have been aware 
of the sale. QueenEmpress v. Tyab Ali^ I. 

L. R , 24 Bom. 423, followed.—E mperor v. 
Babu Lal. 1 . L R.. 34 All. 319. 

2. Opium Act — Act (/. of s. p— 

Possession of illicit opium—Custody of a 
locked box co>'taining opium tasvfuKv be¬ 
longing to the oTvner of the b '.v.^ A locked 
box containing the stock of opium and 
books of a lice* sed vendor of opium, the 
key of which was kept by the owner, was 
found in the house of a person who lived 
next door to the shop of the opium vendor, 
.and it appeared that the opium vendor, 
ms ead of taking his box home wilh^ him 
at night, was in the habit of leaving it 
with his neighbour for safe custody. Held^ 
that the cust-'dian of the b'‘X could not be 
properly convicted of the ofience of unlaw¬ 
ful possession of opium, inasmuch as the 
possession of the opium was not his, but 
that of the legitimate owner. — Empkror v. 
Gajadiiar, 1 . L R , 25 All. 262. 

3 Opium Act—-■ 4 c/ (/, of 1S7S), s. p— 
Pule /d, s. 14 —Scnrc/i.l The fact that the 
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Opium Act {contd.)— 

search leading to the discovery of opium, 
was illegal does not render a conviction 
under s. 9 of the Opium Act illegal.— 
Crown v. Nabu, 1 1 P. R-, Cr. 

Opium, illegal possession of— 

I. Opium, illegal possession of — Opi¬ 
um Act (/. 0/1878), s. g fcj —Possession 0/ 
railway receipt for an undelivered parcel of 
contraband opittm.] The possession of a 
railway receipt relating to an undelivered 
parcel of contraband opium lying in a rail¬ 
way office, under circumstances showing 
knowledge of its contents, constitutes pos¬ 
session of the opium within s. 9, cl. (c) of 
the Opium Act. Kasht Nath Banin v. 
Emperor, 1 L. R., 32 Cal. 557, discussed 
and followed.— Ashruf Ali v. Emperor, 



2. Opium, illegal possession of — Opi¬ 
um Act { 1 . of 1878). s. 9, cl {c}—Potential \ 

I possession—Possession o/ railway receipt jor 

• an undelivered parcel containing opium — 

\ Guilty knoivUdge"} The possession of a 
railway receipt by the consignee of an un¬ 
delivered parcel of contnband opium, under 
circumstances showing that he was aware 
of the contents of the parcel and that it was 
sent to him with his full knowledge 
amounts to “ possession of opium, ' within 
the meaning of s. 9, cl (c) of the Opium 
Act. Peg. v. Hill, 1 Den. C. C. 453 ^nd 
Peg. V. Wiley, 2 Den. C C. 37 referred to. 
—Kashi Nath Bania v. Emperor, I, L. R. 
32 Cal. 557. 

3. Opium, illegal possession of — Opi~ 
um Act (/. 0/1878). s$. g (c), 10—Mere pos¬ 
session contrary to the Act without guilty 
frame 0/ mind — Respective Hal ilities of 
owner of boat and c^ew—Presumption of 
commission of offence under the Act—" Con¬ 
veyance" — Beat.'] Unde r ss 9 tc) and lo 
of the Opium Act (I. of 1878), mere pos¬ 
session (f opium without being able to 
account for it satisfactorily, apart from any 
frame of mind, is an offence. The owner 
of a boat in which opium is found i.s in pos¬ 
session of it, but not the crew when they are 
neither owners nor jointly interested with 
him in any venture as an incident of which 
possession might be attributed to them. 
Where the owner of a boat alleged that 
opium was carried on board by a passenger 
without his knowledge, but there were cir¬ 
cumstances disproving his story; Held, 
that as he had not satisfactorily accounted 
for its possession, it must be presumed, 
under s. 10. that it was opium in respect of 
which he had committed an offence under 
the Act. Quare : whether a boat in which 
opium IS carried is a "conveyance” used 
in carrying it so as to be liable to confisca¬ 
tion 00 conviction of the owner under the 


Opium, illegal possession of {ctd.)— 

Act.— Emperor v. Hamid Ali, I. L R., 37 
Cal. 24. 

Opium, illicit sale— 

Opium, illicit sale —Proof of the fac¬ 
tum of the sale—Presumption from inabi¬ 
lity to account satisfactorily for opium in 
absence of evidence of any sale—Opium Act 
{/. of 1878), ss. g, 10.] The effect of ss 9 
and 10 of the Opium Act, 1878, is that, 
when or.ee it is proved that the accused has 
dealt with opium in one of the ways des¬ 
cribed in s. 9, the onus of showing that he 
had a right so to deal with it is placed on 
him by 3. 10 But the commission of the 
act, which is the foundation of the parti¬ 
cular offence charged under s. 9, must be 
proved before the presumption raised by 
s. 10 comes into operation at all, and the 
presumption cannot be used to establish 
such act, Where, therefore, there is no 
evidence to prove the fact of any sale of 
opium by a person accused of illicit sale, 
the deficiency is not supplied by the statu¬ 
tory presumption, and a conviction of illicit 
sale is bad.— Ishwar Chandra Singh v. 
Emperor, I. L. R., 37 Cal. 581. 

Order for Security for keeping the 

peace on conviction— 

1. Order for Security for keeping 

THE peace on Conviction — Appeal—Ap- 
peHale Com t, power of, to set aside such 
order—Criminal Procedure Code (Act y. of 
18^), ss. 106 and 423, cl. Held, that 

an order in appeal setting aside an order of 
the first Court made und< r s. 106 of the 
Code of Criminal Procedure is an inci¬ 
dental order within the meaning of s. 423, 
cl. (d) of the Code, and can be made 
by an Appellate Court.— Abdul Wahbd 
V. Amiran Bibi, I. L. R., 30 Cal. 101. 

2. Order for Security for keeping 

THE PEACE ON CONVICTION— not 
within the terms of s. 106 of the Code of 
Criminal Procedure (Act V. of i8g8)—Duty 
of Magistrate to record findings of fact, 
which make that section applicable.^ Where 
the offences of which a person is convicted 
do not in themselves, and apart from any 
other incidents, come within the terms of 
s. 106 of the Criminal Procedure Code, it is 
incumbent upon the Magistrate to record a 
clear finding with respect to the facts, 
which in his opinion make the provisions 
of that section applicable. Jib Lai Gir v. 
Jogmohan Gir, ( 1 - i-- R- 26 Cal. 576), fol¬ 
lowed.— Baidya Nath Majumdar v Niba* 
RAN Chundbr Gops. I. L R , 30 Cal. 93. 

P. 

Pardon— 

I, Pardon — Crjmmfl/ Procedure Code 
(Act V. of l8g8), ss. 337^ 339^Tender of 
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Pardon {contd .)— 


I Pardon (confd.)— 


pardon — Trial of person who, hanin^ etc- I 
ccpted a pardon, has not fulfilled the con- \ 
ditions on which it tvas offered—Prosecution 
for giving false evidence—Sanction of High 
Courtf] When a pardon under s 337 of 
the Criminal Procedure Cede has been 
tendered to and accepted by, any person in 
cont»ection with an offence, he should not 
be tried for any alleged breach of the con¬ 
ditions of his pardon, or for any offence 
connected with that for which he has 
received pard m until the trial of the prin¬ 
cipal offence has been completed. No 
prosecution for the offence of giving false 
evidence in respect of a statement made 
by a person who has accepted a tender of 
pardon should be entertained without the 
sanction of the High Court, as provided by 
s. 339. cl. (3J of the Code— Quhen-Em- 
PRESS V. Natu, I. L. R , 27 Cal. 137. 

2. P.sRDON — Forfeiture of pardon — Pro¬ 
per Court to determine the question of for¬ 
feiture — Withdrawal of pardon by the Court 
granting it — Power 0/ the 'special Bench to 
re open the question on a plea 0/ pardon 
taken at the trial tor the original ojfence in 
respect of which it mas granted—('riminal 
Peocedure Code {Act V. of i8g8) ss. 337, 
JJP] Where an approver, to whom a 
pardon was granted under s. 337 of the 
Criminal Procedure Code by the commit¬ 
ting Magi'trate, resiles, at the hearing of 
the case before the Special Bench, from 
his deposition given before such Magistrate, 
the Special Bench can only discharge him, 
but cannot take any action against him for 
the offence in respect of which he was I 
accorded the pardon If he is proceeded 
against for the original offence, the com¬ 
mitting Magistrate who granted the pardon 
must determine whether he has complied 
with its terms or not, and thereby forfeited 
the same; and the question cannot be re¬ 
opened at his trial before the Special Bench 
for such offence. Queen-Empress v. Manick 
Chandra Sarkar, 1 . L R., 24 Cal. 492, 
approved of. Empress v. Kothia, I. L, R , , 
30 Bom. 61 i, and Kullan v Emperor^ I L. 
R., J2 Mad 173, referred to. King-Em¬ 
peror V. Bala,, 1 . L. R., 35 Bom. 675, 
distinguished.— Emprror v. Ar\ni Bhu- 
SHAN Chuckrrbutty, I. L R., 37 Cal. 345, 

3. Pardon — Practice — Criminal Proce¬ 
dure Code i Act V. of 189S), ss. 337, 33Q— 
Pardon tendered and accepted—Evidence 
given and pardon withdrawn by Magistrate 
•^Forfeiture of pardon must be proved — 
When 7nav forfeiture be declared and 
pardon miihdrar9H.~\ A committing Magis¬ 
trate having under s. 337 of the Criminal 
Procedure Code lAct V. of 1898) tendered 
a pardon to one of three accused persons 
examined him as a witness. Subesequently, 


however, the Magistrate, under s. 339 of 
the Code, withdrew the pardon on the 
ground that the accused had wilfully con¬ 
cealed a certain fact connected with the 
offence, and he committed him along with 
the other accused fer trial at the Court of 
Sessions, where he was found guilty. In 
giving judgment the Sessions Judge ex¬ 
pressed his opinion that the withdrawal of 
the pardon by the Magistrate was illegal, 
(i) because such withdrawal could not be 
made until the close of the trial, and should 
be made by the Court ot Sessions, and '2) 
berause the fact, the alleged concealment if 
which was tf.e ground of the withdrawal, 
had not been proved. The accused how¬ 
ever. was found guilty and sentenced. On 
appeal to the High Court : Held that the 
conviction and sentence should br set aside 
on'the ground that Jt had not been proved 
that the pardon had been forfeited under s. 
339 of the Criminal Proredute Code (Act V. 
of i8c8). The alleged fact, the conceal¬ 
ment of which was the ground for Nvithdraw- 
ing the pardon, had not been proved If 
the pardon which had been granted had not 
boon forfeited under s 330. it was still in 
force, and the accused should be dischiirged. 
As the law stands the que>tion in such cases 
is whether the accused has forfeited his par¬ 
don by some act of his own. The question 
is one of fact in which the Magistrate may 
hold one opinion and the Sessions Judge 
another, as may happen in the case of any 
other question of fact in issue in the case. 
The Sessions Court has to determine for 
itself on the evidence whether the pardon 
has been forfeited ; for if not, the accused, 
who has accepted such pardon, cannot be 
tried. Whether the examination 

at the committal proceedings before the 
Macistrate of a person who has ac¬ 
cepted a pardon satisffes cl (2) of s 337 of 
the Code which provides that every such 
person shall be examined as a witness '* in 
the case" or whether such person muit 
be examined as a witness at the ‘ trial." 
Queen- Empress v. Bhau (I. L. R., 21 Bom. 
493) doubted.— King-Emprror t». Bala, I. 
L, R , 25 Bom. 675 

4. Pardon — Criminal Procedure Code 
(Act V. of 18^), ss 337, 338^ Accomplice — 
CondiHo7ial pardon—The pardoned accom¬ 
plice giving full and true story of the rriw^, 
but retracting it in cross-examination before 
the Sessions Court—Order of Sessions Court 
to committing Magistrate to rvithdrav} the 
pardon—Forfeiture of pardon—Trial of ac¬ 
cused for the offence — Commitment — Convic* 
tion on his plea of guilly—Irregularityf] 
The accused was one of several persons ac¬ 
cused of murder. He accepted a tender of 
pardon made to him by the committing 
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Pardon [contd,)'^ 

Magistrate on the conditions set out in s. 
”“^7 of the Criminal Procedure Code. He 

was examined as a witness for the Crown 
before the committing Magistrate, and he 
made a full and true disclosure of the whole 
of the circumstances within his know¬ 
ledge relating to such offence. He repeated 
them in his examination-in chief before the 
Sessions Judge, but resiled from his state¬ 
ments in cross-eximination At the conclu- 
' sion of the trial, in which the accomplices 
were convicted of murder, the Sessions judge 
sent the pardoned accomplice in custody to 
the committing Magistrate with an order 
' directing that he should be committed for 
trial for the same murder. The Magistrate 
' accordingly withdrew the pirJon and com¬ 
mitted the accused to the Sessions Court to 
take his trial for the murder aforesaid. The 
Sessions judge convicted the accused of 
murder on what was described as his plea 
of “ guilty ” and sen ten "^ed him to transporta¬ 
tion for life. On appeal, /iWti, by Aston, 7 *. 
that the Sessions Judge had no authority 
under the Cudo of Criminal Procedure to 
order the accused to be committed for trial 
for the murder in respect of which a pardon 
had been tendered ; and, further, that the 
accused’s trial was conducted with material 
irregularity which seriously prejudiced the 
accused and occasioned a failure of justice 
Held, by Bbaman, J., that the Sessions 
Judge, who presid d at the first trial had no 
power to make the order purporting to have 
been under s. 339 of the Criminal Procedure 
Code, direc ing the commitment of the ac¬ 
cused on the ground that he had forfeited 
his pardon ; and that the procedure adopted 
was both wrong and illegal Per Aston, 7. 
— It is open to a pardoned accoinplice. if 
placed on trial as an accomplice who has 
forfeited the pardo • already accepted by 
him, to plead in bar of trial that he did 
comply with the condition on which the 
tender of pardon was made and such plea 
in bar of trial would have to be gone into 
and decided before the accused is called on 
to enter his plea in defence to the charge of 
having committed the offence in respect of 
which the pardon was tendered. S. 339 of 
the Criminal Procedure Code does not enact 
that a person who has accepted a tender of 
pardon, renders himself liable to be tried 
for the offence in respect of which pardon 
was tendered, if he gives false evidence; 
what the section says is that he rerders 
him’^elf so liable (or forfeits the pardon' if 
by giving false evidence he has not complied 
with the co'-idition on which the tender was 
made Per BsAMaM 7 - '—At the termina¬ 
tion of the trial in which th« pardon was 
given, the accomolice must be discharged 
by the Court. Then if so advised, the 
Crown may re-arrest and proceed against 


Pardon {contd.)^ 

him f )r the offence in respect of which he 
was given a c inditional pardon. When put 
upon his trial for that offence, he may plead 
to a competent Court his pardon, in bar. 
And that is a plea that the Court would be 
bound to hear and decide upon before going 
fur'her and puiting him on his defence. 

I-■ deciding it, the Court would have to 
raise the issues whether he had or had not 
compr.ed with the conditions of the pardon, 
whether he had or had not made a full and 
true disclosure of the whole facts, and 
whether after having admittedly done that 
he had at a later stage recanted, and that re¬ 
cantation amounted TO giving false evidence 
within the meaning of s. 339 of the Crimi¬ 
nal Procedure Code, and werked a forfeiture 
of the pardon — Emperor Kothia, I. L. 
R . no Bom 611. 

5 Pardon — Poiver of local Government to 
tender conditional pardon—Withdrawal of 
prosecution — Accomplice’s evidence — Crimi¬ 
nal Procedure Code ("Act V. of i8q8), ss. 30, 
494.'] A Local Government in India has no 
power to ten ler a conditional pardon to ati 
accomplice for the purpose o( h'S being exa¬ 
mined as a competent witness against others, 
accused with him. An accomplice, if he is 
not an accused under trial in the same case, 
is a competent witness and may be examin¬ 
ed on oath ; the prosecution must be with¬ 
drawn and the accused discharged under s. 
494 C riminal Procedure Code, before he 
would become a competent witness. But if 
the Courr, purporting to act under s. 494, 
Criminal Procedure Code, sanctions the 
withdrawal of -he prosecution, but omits to 
record an order of discharge and the accused 
continues to be kept in custi dy, his position 
is in no way changed from that of an ac¬ 
cused- The utmost caution is necessary in 
admitting or using the evidence of an 
appr.)ver. It not only requires corrobora¬ 
tion in material particulars for its use, but 
its evidentiary value depends considerably 
upon the circumstances under which its 
evidence is tendered. Pe^ v Hanumanta, 
( 1 . L. R., I Bom 610) Empress of India v. 
Ashgar Ali. (I. I . R, li All. 260), Queen- 
Empress v. Mona Pana, (I. L. R., 16 Bom, 
66I); Empress v. Durant.^ (I. L. R,, 23 
Bom. 213), WinsoT v. Queen, (L. R. i Q. 
B. 2801, Queen v. Payne L R., 1 C. C. R. 
^ 49 K Queen v. Behary Lull, {7 W. R. 44), 
Mohesh v. Mohesh, to C. L. R. $53', Qxteen* 
Empress v. Trebeni Sahai, (I L. R-. 90 All. 
426), Reg v. Remedies, (3 Bom. H. C. 59), 
R. V. Rudd, iCowp. 331) and Paban Singh 
v. Emperor, (10 C. W. N- 847), referred to. 
—Banu StNGH V. Emperor, I. L. R 33 
’353 : to C. W. V, 962. 

6 . Pardon — Criminal Procedure Code, 
ss. 337, 339—Revocation of Pardon-^Com- 
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Pardon {contd,) — 

mtimeni.] After the evidence for the pro¬ 
secution had been gone into and the ac¬ 
cused had an opportunity of cross-examin¬ 
ing the witnesses, he was tendered a pardon 
on condition of his making a full and true 
disclosure of the whole of the circumstances, 
within his knowledge, relating to the of¬ 
fence. The accused accepted the pardon 
but refused to make a statement saying 
that he knew nothing. Tne Magistrate re¬ 
voked the pardon and finally committed 
him to the Court of Sesi’ons. //elJ that 
there was no illegality in the Magistrate’s 
procedure.— King-Emperor p. Buhhan 3 

A. L. J. 615. 

Partnership property, Dispute Re¬ 
lating to the management of— 

Partnership property, dispute relat¬ 
ing TO THE MANAGEMENT OP— Crtmitia/ 
Pr jcedure Code (Act V. of i8gS). s. 14s — 
Pos<ession as >nana^in^^-f>arinfr.'} A dis¬ 
pute between pirtners claiming exclusive 
possession of the partnership property as 
managers, is outside the purview of s. 145 
of the Criminal Pr. cedure Code.— Radha 
Raman Ghosr v. Baliram Ram. I.vL. R., 
32 Cal. 249. 

Penal Code— 

1. Penal Code— XLV. o/' i860), ss. 
31, /S6—Public Servant — Obitruc*inn to a 
public servant—Clerk in the cess collcction 
department of a District Municipality^ 
Bombay District Municipal Act (Bom, Act 
III. of 1901).'] A clerk in the cess-col¬ 
lection department of a District Muni¬ 
cipality constituted under the Bomb.ay 
District Municipal Act (Bom. Act III, of 
1901), is a public servant within the mean • 
ing of section 21, clause 10 of tne Indian 
Penal Code (Act XLV. of i860); and any 
obstruction offered to him in execution of 
his duties is an offence punishable under 
section 186 of the Code—E mperor t>. 
Babulal, I L. R. 33 Bom. 213. 

2 . Penal Code — [Act XLV. of i860), ss. 
34, tog, 467 — Forgery—Abetment of forgery 

_ Abetment by conspiracy—Conspiracy at 

Cambay, foreittn territory—Consequent for> 
gcry committed in British India—Trial in 
British India of the foreigner v>ho conspired 
to forge at Cambay and who n'fl.s* in Cambay 
when the forgery nujs committed '’in British 
jtidia^Jiirisdiction.'] The accused was a 
subject of the Cambay State. He lived 
there and traded with his business partner 
A. He conspired with A at Cambay an 1 
sent A to a professional forger at Umreth 
(a place in British India) with instructions 
to instigate the latter to forge a valuable 
security. To facilitate the lorgery, the 
accused sent bis khata book with A. in 
pursuance of A’s instigation the forgery 
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was committed at Umreth, On these facts, 
the accused was charged, in a Court in 
British India with the offence of abetment 
of forgery under sections 467 and 109 of 
the Indian Penal Code. The trying Judge 
referred to the High Court the question 
whether the accused, not being a British 
subject, was amenable to the jurisdiction 
of his Court :— Held, that the Court in 
British India had jurisdiction to try the 
accused, for the accused's offence was not 
wholly completed within Cambay limits, 
but having been initiated there, was con¬ 
tinued and completed within the British 
territory of Umreth. Where a foreigner 
starts the train of his crime in foreign 
territory, and perfects and completes his 
offence within British limits he is triable 
by the Briti^-h Court when found within 
its jurisdiction. Section 34 of the Indian 
Penal Code provides not only for liability 
to punishment but also frr subjection cf a 
conspirator to the jurisdiction of a Court 
though he conspires at a place leyond the 
jurisdiction. — Emphror v. Chhotalal 
Babar, I. L R.. 36 Born. 524, 

2A. Penal Code — (Act XLV. of 1S60), 
ss. 71, 141, ^49, ] See Criminal Pro¬ 

cedure 12 

3. Penal Code — (Act XLV. ot i860) s. 
76 — Act 1. of 1872 [Indian Evidence Act) 
section 10$—Question whether act done by 
accused falls ivithin general exceptions'^ 
Evidence — Presumption — Pleadings'^ 
Where an accused person has raised pleas 
inconsistent with a defence which would 
bring his case within one of the gener.al 
exceptions in the Indian Penal Code, he 
cannot, in appeal, set up a case, based 
upon the evidence taken at his trial, 
that his act came within such general 
exception. Circumstances which would 
bring the case of an accused person within 
any of the general exceptions in the Indian 
Penal Code c.an and may be proved from 
the evidence g'ven for the prosecution or 
to be found el<i‘where in the record; but 
there must be evidence upon which such 
circumstances can be fou: d to exist, and 
when they are not shown to exist, the c<'urt 
is not competent to assume, more parlicu- 
I larlv when the pleas taken are inconsistent 
with such assumption, that such circum* 
stances might have existed or that doubt 
may arise in consequence of such assump¬ 
tion, and the accused ought to be given the 
benefit of the doubt Queen-Empress v, 
Timmal, 1 . L. R., 21 All., 122, referred 
to — Emprror r*. Wajid Husain, I. L. R., 
32 All. 4 St 

.‘I4. Penai. Code—(.*!<*/ .VZ,P. of iS 6 (.\ss, 
go, 141, o-J- See Rioting. 
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5. PsNAL Cods— { ActXLV . o / i860 )— 
Righto/ private defence of body — Extent 
0/right."] The view that a person should 
not exercise his right of self defence if 
by running away he can avoid injury 
from his assailant, places a greater res¬ 
triction on the right of private defence 
of the body than the law requires. The 
extent to which the exercise of the right 
will be justified will depend not on the 
actual danger but on whether there was 
reasonable apprehension of such danger — 
Alingal Kunhinayan t>. Empsror, I. L, R., 
28 Mad. 454. 

6. Pknal Cods— XLV. of i860), 

ss. 107, to8. 121, 124A — Abetment—SedU 
tion—'Waging of The accused pub 

lished a book containing eighteen poems, 
of which four were the subject-matter 
of the charge. The general trend of 
the poems charged, as well the remaining 
ones in the book evinced a spirit of 
blood-thirstiness and murderous eagerness 
directed against the Government, conveyed 
the urgency of taking up the sword, 
and made an appeal of blood-thirsty incite¬ 
ment to the people to take up the sword, 
form secret societies and adopt guerilla 
warfare for the purpose of rooting out 
the British rule, Held^ that the accused 
committed the offence of abetting the 
waging of war (s. 121 of the Indian 
Penal Code), by the publication of the 
poems charged. Held, further, that the 
Court was entitled to look into the poems 
other than those forming the subject- 
matter of the charge, for the purpose 
of finding out the intention of the writer 
and the design of the publication. Per 
Ch andavarkar, y. Under the Indian 
Penal Code, the waging or levying of 
war and the abetting of it are put upon 
the same footing by 9. 121 : that is, the 
abetting of waging of war is under the 
Code as much an offence of treason as 
the waging of war itself. The word “ abet¬ 
ment" is defined in s. 107 of the Code 
and one of its meanings, as given there, 
is “ instigating any person to do any¬ 
thing.” This meaning is not excluded 
by anything that occurs in s. I2i, The 
general law is laid down in ss. /07 —120 
of the Code. According to it, “to con¬ 
stitute the offence of abetment it is not 
necessary that the act abetted should be 
committed, or that the effect requisite to 
constitute the offence should be caused.” 
This applies to the abetment of the waging 
of war against the King as much as to 
the abetment of any other offence under 
the Code. The only difference created 
between the former offence and other 
offences is that, while under the general 

. . i . L*A '' 
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law as to abetment a distinction is made 
for the puruo es of punishment between 
abetment which has succeeded and abet¬ 
ment wnich has failed, s. 121 does away 
with that disttnetio:i S > far as the offence 
of waging war is concerned, and deals 
equally with an abettor whose instigation 
has led to a war and one whose instigation 
has taken no effect whatever. And that 
for this simple reason that such a crime 
more than any other must be sharply and 
severely dealt with at its very first ap¬ 
pearance and nipped in the bud with a 
strong hand. Per Heaton. 5^.:—Under 
s. 107 of the Indian Penal Code there 
may be an instigation of an unknown 
person. The word '* abet” as used in 
s. i2i of the Code, has the same meaning 
as is given to it by 9. 107. The “abet¬ 
ment” meant by s. 121 is not necessarily 
confined to abetment of some war in 
progress. There may be and usually is 
instigation of rebellion before rebellion 
actually begins t that kind of instigation is 
under the Code abetting waging war against 
the King. So long as a man only tries to 
inflame feeling, to excite a state of mind, 
he is not guilty of anything more than sedi¬ 
tion. It is only when he definitely and 
clearly incites to action that he is guilty 
of instigating and therefore abetting the 
of war.— Emperor v. Ganbsh 
Damodar Savarkar, 1. L. R., 34 Bom. 

394. 

7. Penal Code— XLV. of i86o), 
ss. 124A and issd."] See Criminal Pro¬ 
cedure Code 103. 

8. Penal Code —{Act XLV. of i860), 
s, t24A—Press Act {XXV. 0/1867), ss. 4 
and S^Declaration made by owner who 
took no part in managing a printing press 
—Publication of a seditious book at the 
Press’—Sedition—Intention.] The accused 
made a declaration under Act XXV. of 
1867, s 4, that 1)6 was the owner of a 
press called ” The Atmaram Press.” Be¬ 
yond this, he took no part in the manage¬ 
ment of the press, which was carried on 
by another person. A book styled “ Ek 
Shloki Gita” was printed at this press. 
It was a book that dealt to a large extent 
with metaphysics, philosophy and religion. 
It also contained sediMous passages scat¬ 
tered among discussions of religious 
matters. It was not shown that the 
accused ever read the book or was aware 
of the seditious passages it contained. 
The accused was convicted of the offence 
punishable under s. 124A of the Indian 
Penal Code, i860, as publisher of the 
book. On appeal, Held by Chandavar- 
KAR, J., that the cumulatire effect of the 

CCr.iDjff.»S2.] 
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surrounding circumstances was such as 
to make it improbable that the accused 
had read the bjok or that he had known 
its seditious object ; and that the evidence 
having thus been evenly balanced and 
equivocal, a reasonable doubt arose as to 
the guilt of the accused, the benefit of 
which should be given to him. Held by 
Hkaton, J., that before the accused could 
be convicted under s, i2tA of the Indian 
Penal Code it must be found that he had 
an intention of exciting disafTectioQ ; and 
that the evidence fell very short of proving 
the intention. Per Chandavarkar, J. :— 
A declaration made und-r s 4 of the Press 
Act is inten .ed by the legislature to have 
a certain effect, namely, that of fastening 
responsibility for the conduct of the press 
on a person declaring in respect of matters 
where public interests are involved. Hence 
where a book complained of as sediti jus 
or libellous is printed in a press, the 
Court performing the functions of a jury 
may presume that the owner had a hand 
in the printing and was aware of the 
contents and character of the book. But 
whether such a presumption is warranted 
in any individual case must depend upon 
its own facts and circumstances. The pre¬ 
sumption, however, is not conclusive ; it is 
not one of law, but of fact, and it is open to 
the accused to rebut it. — E.mpbrok v. 
Shankar Shrikhishna Dav, I. L. R , 35 
Bom. 55. 

g. Phsal Code — Acl XLV. of 1S60, 
s. 124A—DecUxration unxlcr Act A'.YP 
1S67. prestirupiive evidace of os 

printer and piiblixher—Criminal liability o’ 
proprietor — ne'^vspaper — Authority of pro- 
prietor to publish, proof of—Section I4 of 
the Evidence .tc/.] A person, making a 
statutory declaration under Act XXV. of 
1867, that he is the printer and publisher 
of a newspaper is presumably liable as such 
printer or publisher but may rebut such 
>resumption. RimasTvami v. Loganatha, 
I L. R., 9 Mad, 3S7 at p. 390] The 
lability of a proprietor is not governed by 
the Act and depends upon different con¬ 
siderations. The ground of liability in his 
case is that he authorised the publication 
of the incriminating article. The authority 
may be established by direct proof or as 
a reasonab’e inference from all the facts of 
the case. Under s. 14 of the Evidence .Act, 
it is open to the Court t > presume th.at the 
proprietor, having the control of the p.aper, 
authorises the publication of the mat er 
which appears in it. Such a presumption 
may be improper in the c.tse of a large 
paper, with a separate editor responsi!>'e 
for the selection and publication of the 
literary matter ; but in the case of a petty 
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paper, with no responsible editor and 
published under the eye of the proprietor, 
the presumption might be reasonable 
though it would be open to him to rebut 
such presumption, by showing that the 
publication was in fact not authorised by 
him. Though no authority to publish 
libellous matter may have been originally 
given, such authority may be inferred from 
the conduct of the parties, such as the 
publication of other Iib»*llous matter with¬ 
out any remonstrance or interference from 
the proprieior when it has come to his 
knowledge. Other issues of the same 
paper containing libellous matter are rele¬ 
vant as evidence to prove such authority. 
Mere absence of the proprietor at the time 
of the publication of the libel will not rebut 
such presun ption if during such absence 
he exercisL-s complete control over the paper. 
The English law on the subject discussed. 
Queen v. Holbrook, (4 Q B.D., 4J), referred 
to. — H VKISARVOTHAMA RaO, V. KiNG- 

Emperor, I. L. R., 32 Mad. 338. 

10 Pknal Code—(/I r^ XLV. of tS6o), 
ss. 124A; /5Jd — Sedition — Promoting 
enmity, &c , between classes—Publication, 
what constitutes—Criminal Procedure Code 
{Al t V. of !89S\ ss. 22^,233, 234, aj5. 236 

and 237—— y. inder of charges— 
Misjoinder of charges.'\ The accused was 
charged at one trial with having committed 
offences punishable under ss i?4A and 
153A of the Indian Penal Code on two 
charges, one with respect to each of the 
two articles he published on different dates 
in his newspaper called the Hind Swar- 
ajya. At the trial there was no other evi¬ 
dence of the publication of the newspaper 
in Bombay except the declaration made by 
the accused under the Press Act, and the 
d positions of witnesses who received the 
newspaper in Bombay as Government 
servants in their capacity as such. The 
accused wis convicted on both the charges 
and sentenced separately on each o^ them. 
It was contended in appeal that there was 
no evidence of the publication of the news¬ 
paper in Bombay, and that there was a 
misjoinder of charges vitiating the trial. 
Held, that the evidence on record was 
sufficient t > prove the publication of the 
newspaper in Bombay. Held, further, that 
the trial was not bad as there had been no 
misjoinder of charges— Empbror v. Tri- 
luiovANDAS 1 . L. R., 33 Bom. 77. 

It. Pknal Codb— Act XLV. of iS6o. 
s. t24A—Criminal Procedure Code,ss. 22$ 
537 —Actual word^ used, need not A/ 
stated in chirge or proved in prosecution 
under s. 124A of the indian Penal Code— 
Evidence]Act, ss. 159 and t6o—Relevancy 
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of notes of speeches^ Held per Brnson 
Wallis, The gist of an offence 

under s. 124A of the Indian Pe.ial Code, is 
the bringing or attempting to bring into 
hatred or contempt or the exciting or at* 
tempting to excite disaffection towards His 
Majesty, etc. If an offence under s. 124A 
is committed by words spoken, the require 
ments of the law are satisfied if the charge 
gives such a description of the words used 
as is reasonably sufficient to enable the 
accusfd to know the matter with which he 
is charged, ie., if the charge states the 
words used with sub tantial, though not 
absolute, accuracy; and it is enoueh if the 
substance of the words provrd to have been 
u‘ed. is the same as that of the words set 
out in the charge. Even if the words or 
the substance of the words used, are not 
entered at all in the charge, this will be 
only an irregularity which, under s 2as 
of the Code of Criminal Procedure, will 
not vitiate a conviction unless such omis* 
sion has misled the accused and occasioned 
a failure of justice. Chithambaram FUlai 
V. Emperor, (I. L. R . 32 Mad 37), Preferred 
to- Per Sankaran Nair J. — Where a 
person is charged under s. 124 (A) with 
exciting disaffection or bringingHis Majesty 
into hatred or contempt, the exciting of 
disaffection and not the utterance of sedi¬ 
tious words, is the gist of the offence and 
the charge need not set out the words, nor 
need the words themselves be proved. It 
is, however quite different where the person 
is charged with attempting to excite disaf¬ 
fection. Attempt implies intention, and a 
man’s intention must be gathered frrm 
the words used by him and not from what 
others rightly or wrongly understood him to 
mean. In such cases the words themselves 
are the gist of the offence and they ought 
to be set out in the charge ; and whether 
set out or not must be proved. Where the 
words, though not actually in the charge, 
are indicated with sufficient certainty and 
the accused knows the words for which he 
is tried, the defect in the charge can be 
cured under s 225 or 537 of the Code of 
Criminal Procedure. What ought to be 
contained in a charge is a different question 
from what ought to be proved to secure a 
conviction ; and although the omission to 
state the exact words may not vitiate the 
charge, the words themselves must be 
proved to convict a person for attempting 
to excite disaffection. Where a person 
records, not the actual words used, but 
simply notes of the impression made on his 
inind by a speech, such notes are inadmis¬ 
sible under s. i6o of the Evidence Act to 
prove the actual words used.— Mylapork 
Krisiinasami t;. Emperor, I. L. R., 32 
Mad. 384. 
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12. Penal Code — . 4 ct {XLV. of 1866)^ 
s J4Q—Existence of common object before 
commencement of fight not necessary to con¬ 
stitute ojfence—Criminal Procedure Code^ 
ss. 237, 23S, 423 {b) —Appellate Court has 
power to convict accused of an ofe^ ce of 
which he is acquitted in cases not falling 
under ss. 237, 238 '] To constitute an of¬ 
fence under s. 149 the existence of a com¬ 
mon object bc'fore the commencement of 
the fight is not necessary It is enough if 
the common object is adopted by all the 
accused. The power of an Appellate Court 
under s. 423 f^j of the Criminal Procedure 
Code to alter the finding while maintaining 
the sentence Is not confined to cases falling 
under ss. 237 and 238 of the Code. The 
finding which an Appellate Court may alter 
under s. 423 (6) may relate either to an 
offence with which the accused is appa¬ 
rently charged in th- lower Court or to one 
of which he might be convicted under ss. 
237 and 238 without a distinct cliarge In 
cases not falling under ss. 237 and 238, he 
cannot be convicted of an offence with 
which he was not charged in the lower 
Court. Where however he has been charged 
and the lower Court has recorded a finding 
on such charge, the Appellate Court can 
alter the finding.— Golla Hanumappa v. 
Emphror, I, L. R., 35 Mad. 243. 

13. Penal Code — Act {XLV. of 1860)^ 

s i6r — Bribe—In the exercise of official 
functions''—''Motive or reward" — Essen¬ 
tials of the offence.'\ S. 161 of the Irdian 
Penal Code (Act XLV. of if6o) requires 
proof that an official has obtained, as a 
motive or reward for official conduct, an 
illegal gratification for himself or another. 
That other may or may not be an official, 
and therefore mav be wholly unconnected 
with the official conduct. The conduct 
which is contemplated as the consideration 
for the bribe must be that of the official 
obtaining it This is clear from the phrase 
“ in the exercise of his official functions.” 
To obtain a bribe as a motive or reward for 
another’s conduct does not fall within the 
section though it may be an abetment of 
that offence or cheating. The performance 
of the act which is consideration for the 
bribe is not essential. But it is essential 
that the bribe should be obtained ' as a 
motive or reward.” That phrase evidently 
meats on the understanding that the bribe 
is given in consideration of some official 
act or conduct. Such an understanding 
need not be proved by explicit evidence of 
any precise agreement. It may be inferred 
from circumstances— Emperor v. Bhag- * 
WANDAS, I. L. R., 31 Bom, 335. 

14. Penal Code— (Acf XLV. of t86o)y 
ss. 182, 211 — False information — False 
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charge — Distinction between the two of¬ 
fences^ I'he accused sent a telegram to 
the Collector of Ratnagiri, in his capacity 
of the Held of the Municipality at Vengurla 
to the effect that j “ Head Master, English 
School (Vengurla), misappropriate'! Rs. i6S 
of fees since October. Please investigate 
yourself soon." For this, the accuied was 
convicted under s. 182 of the Indian Penal 
Code Art XLV. of i860) on the grounds 
that he had no probable cause for making 
the assertion contained in the telegram, 
and that he probably knew that a peon had 
confessed that he was guilty of the misap¬ 
propriation. Held, that on these facts the 
charge under s. 182 of the Code could not 
be Icijally sustained The offence made 
punishable by s. 182 of the Indian Penal 
Code is a distinct offence from that des¬ 
cribed in s. 211 of the Code, which relates 
to an attempt to put the Criminal Courts 
in motion against another person. The 
action which s. 211 renders penal is action 
entailing very serious consequences, and 
therefore the more serious consideratio" is 
required on the part of the individual who 
takes it. It is sufficient in such cases fv-r 
the nrosecution to establish that there was 
no just or lawful ground for the action 
taken and that the accused knew this. Bur 
something more is required in the case of 
action referred to in s. 182. To bring a 
case within that section, it is necessary for 
the prosecution to prove not mrrely 
absence of reasonable or probable cause for 
giving the information, but a positive 
knowledge or belief of the falsity of the 
information given. — Empbror v. Ram- 
CHANDRA, I. L. R., 31 Bom. 204, 

15. Pbnal CoDB— XLV, of iS66), 
ss. 182 21 r-^Sanction to prosecute — Crimi- 
nal Procedure Code, s. /P5.J H madf? a 
report again-it several persons, including 
one S. at a police station, charging them 
with rioting and voluntarily causing hurt. 
The police made inquiry and sent up 
several persons for trial but not S. Some 
of these were convicted bv the Magistrate, 
but acquitted by the Sessions Judge 
Thereupon S made a complaint to the 
Magistrate, charging H with having made 
a false report in respect of himself to the 
police. The Magistrate took cognizance 
of the complaint. Held that the Magis¬ 
trate had no power to take cognizance of 
thecompla-nt by reason of the absence of 
sanction —Empbror v. Hardwar Pal, I. 
L. R., 34 All. 522. 

16. Pknal Codh— XLV. of 1S60). 
s, tSl^^Transfer - Unfounded allegations 
against the trying Magistrate made by an 
ticcused person in an application for Irans- 
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fer of his case.'] Held that ao accused 
person, who in support of an application 
for the transfer of the case against him to 
some other Magistrate makes unfounded 
and defamatory allegations against the try¬ 
ing Magistrate, cannot be prosecuted in 
respect of such allegations under s. 182 of 
the Indian Penal Code. Queen v. Duria 
Khan, 2 N. W. P., H. C. Rep., 128, and 
Queen-Empress v Subbayya. I L. R., 12 
Mad. 451, referred to.— Emperor v. Matan, 
I. L. R , 33 AH. 163. 

17. Pbnal Code — fAct XLV. of i860), s. 
rS2—Criminal Procedure Code, (Act V. of 
l8g8), ss. 154, 162—False information to a 
Village Magistrate.] An offence under 
section j82 of the Penal Code is committed 
by a person giving false information to a 
Vilhge Magistrate charging another with 
having cummilted an offence. Where 
such information is given with the view of 
its being passed on to the Station-house 
Officer, who, on receiving the information, 
takes a complaint in writing from such 
informant, the complaint is one taken 
under section 154 and not under section 
162 of the Criminal Procedure Code. The 
Queen v. Perriannan and The Queen v. 
Naraina (I. L R., 4 Mad., 241), dis¬ 
tinguished.— Emperor v. Jannalagadda 
Venkatrayudu, I. L. R., 28 Mad., 565. 

18. PRNAL Code — {Act XLV. of 1S60) s. 

iSd^Voluniarily obstructing Public Ser^ 
vants in the discharge of their public 
functions^Releasing property attached by 
Civil Court peons under distress warrants 
issued under the Public Demands Recovery 
Act (Peng. 1 , of l8gs) and the Village 
Chaukidari Act (Beng, VI. of iS^O) s. 45— 
Legality of Wanant—Omission to specify 
date of extension on the face of it—Civil 
Procedure Code (Act V. of zgoS) order XXI. 
rule 24 (s)— E.xecution by person not named 
in the warrant—Delegation of powers by 
Naeir.] A distress warrant issued under 
the Public Demands Recovery Act which 
has been extended beyond the original date 
of return, but does not bear on the face of 
it the altered date, is not a legal w*arrant 
under order XXI. rule 24 (2) of the Civil 
Procedure Code. A warrant under s, 45 of 
of the VMIlage Chaukidari Act must contain 
the name of the person charged with the 
execution thereof and cannot be legally 
executed by any other person delegated by 
the former for that purpose. Where the 
accused released certain buffaloes attached 
by the Civil Court peons, on the 2nd 
August, under two warrants addressed to 
the nazir, but endorsed by him to them, 
the one issued under the Public Demands 
Recovery Act, which was originally return- 
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able by the 26th July but had been extended 
to the 8th August, without the alteration of 
the date appearing thereon, and the other 
under s. 45 of the Village Chaukidari Act 
directed to the nazir but without naming 
any person therein as charged with the 
execution of it;— Held, th^t they were not 
guilty of an offence under s. i86 ot the 
Penal Code, as the peons were not lawfully 
executing the warrants. — Sheik Nasur v. 
Emperor, I. L. R. 37 Cal. 122. 

19. Penal Code — XLV. of i860) s. 
i86—Act VII/. of I8y3 (Northern India 
Canal and Drainage Act) sections 4$ and 
47^^ode of collection of canal dues-^Dis' 
traint) Where under a written order 
signed by a Tahsildar the Naib Nazir was 
directed to realize certain canal dues, and 
he, on attempting to do so by attachment 
and sale of the defaulter's property, was 
resisted by the owners of the property, it 
was held that the conviction of tne persons 
offering resistance under section 1S6 of the 
Indian Penal Code was good. The Tahsil- 
dar’s order, though not of a formal nature, 
was sufficient evidence that the Naib Nazir 
was acting as a public servant in the dis* 
charge of his duty. Held also that the 
appointment of lambardars does not pre¬ 
clude the Revenue authorities, if they think 
fit, from realizing canal dues from the 
persons by wnom the dues are actually 
payable. Queen-Empress v, Poomalai 
Udayan, I. L. R., 21 Mad. 296, referred 
to.— Emperor v. Abdullah, 1 . L. R., 27 
All. 499. 

20. Penal Code— XLV. of 1S60,) s. 

—Giving false evidence—Deposition of 

zuitness upon which assignment of perjury 
is based not taken in manner required by 
law—Conviction — Unsustainability of(\ A 
was convicted of giving false evidence 
in a judicial proceeding. It was proved 
that after his evidence had been recorded, 
his deposition upon which the assignments 
of perjury were based was read over to him 
by the Court clerk, in a place where neither 
the Judge nor vakils were present .^Held, 
that the conviction could not be sustained. 
The deposition upon which the prosecution 
was based not being properly taken in 
accordance with law, should not have been 
admitted in evidence — Kamatchi Nathan 
Chetty V, Emperor, I. L. R., 28 Mad. 308. 

2oA. Penal Code —[Act XLV. of i86oy 
ss. igs —Criminal Procedure Coos 56* 

21. Penal CoDK~(Act XLV. of 1860), 
s. 211 Preferring a false charge^" Charge *’ 
made to Village Magistrate — Sustain- 
ability.'^ An accusation of murder made 
to a Village Magistrate (who, under section 
13 of Regulation XI, of 1816, has au- 
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thority to arrest any person whom he sus¬ 
pects of having committed the murder of a 
person whose body is found within his 
jurisdiction; is a “charge” within the 
meaning of section 211 of the Indian Penal 
Code, even though it does not amount to 
the institution of criminal proceedings and 
even though no criminal proceedings follow 
it owing to the police referring it as false 
on investigation.— Chenna Malli Gowda 
v. Emperor, I. L, R., 27 Mad. 129. 

22. Penal Code— XLV. of i860), s. 

— Preferring false charge — Statement 

not reduced to vjriting by Police offi.ccr.~\ A 
person was convicted, under section 211 of 
the Indian Penal Code, of having preferred 
a false charge. It appeared that the 
accused had stited to a Police officer that 
certain of the prosecution witnesses had 
stolen his goats, and that he had made this 
statement intending to set the criminal law 
in motion against those persons. The 
statement had not been reduced to writing 
in accordance with the requirements of 
section 154 of the Code of Criminal Pro¬ 
cedure. On its being contended that there 
was no evidence of a false charge, within 
the meaning of section 211:—(i) 
that the test is—did the person who makes 
the charge intend to set the criminal law in 
motion against the person against whom 
the charge is made ; (2) that (it being clear 
from the evidence that the accused did so 
intend^ the fact that the statement made by 
the accused to the Police officer had not 
been reduced to writing in accordance with 
section 154 of the Code of Criminal Pro¬ 
cedure did not prevent the statement made 
from being a false charge within the mean¬ 
ing of that section.— Mallappa Rbddi v. 
Emperor, I. L. R., 27 Mad. 127. 

23. Penal Code— XLV. of i860) ss. 
193, 210—Criminal Procedure Code (Act V. 
of l8g8) ss. igSi 47 ^^Sanciion to prosecute 
—Refusal by Subordinate Judge—District 
Judge on appeal may institute proceedings 
under s. 476 — Court-Interpretation.'] An 
application was made to a Subordinate 
Judge for sanction to prosecute for of¬ 
fences punishable under ss. 193 and 210 of 
the Indian Penal Code (Act XLV. of i860). 
The Subordinate Judge refused to grant the 
sanction. On appeal, the District Judge 
varied the order and directed the lower 
Court to prosecute L for an offence under 
s. 210 of the Indian Penal Code. Held, 
that the District Judge had jurisdiction to' 
pass an order under s. 476 of the Criminal 
Procedure Code (Act V. of 1898); that it 
was not competent to him to direct the 
Subordinate Judge to prosecute L for an 
offence under s. 210 of the Indian Penal 
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Code and thit he should himjelf have pro* 
ceeded according to clause (6> of s. 195 
read with s. 476 of the Criminal Procedure 
Code.—I n re Lakshmidas Lalji, 32 
Bom. 184. 

24. Penal Code—(/ ic^ n/tSOo.) s. 

2f! —False charge must be to one having 
authority to set criminal la'W in motion — 
Criminal Procedure Code, s. lOj Statement 
made under cannot be the basis of prosecu¬ 
tion for false charge.'] A statement made 
under s. 162 of the Code of Criminal Pro¬ 
cedure in answer to questions put by a 
police officer making an investigation under 
s. 161 of ihe Code of Criminal Procedure 
cannot be made the basis of a prosecution 
under s. 2i i of the Indian Penal Code. Infor¬ 
mation of an alleged dacoiiy was given to a 
Village Munsif who sent a report to the 
police. The police thereupon investigated 
the cas; and rejected it as false. The 
informant was prosecuted under s. an of 
the Penal Code ;— Held, that there was no 
institution of criminal proceedings by the 
informant, as the Village Munsif h<d no 
power to investigate in cases of dacoity. 
1 he informant had made no ' false charge ’ 

within the meaning of s. 211 as it was not 

made to one having power to investigate 
and send up for trial. The subs^'queot 
investigation was not the result of the in¬ 
formation given but of the report sent by 
the Village Munsif. Karim Btiksh v. Queen- 
Empress, (I. L. R , 17 Cal. 574), followed.— 
Chinna Rauana Gowd v Iimperor 1 
L R-r 3* Mad. 506. 

25- Pbnal CODK— (^c/ XLV.of t86o ) 5. 

2H—Complaint to Village Magistrate is a 
charge and an institution of criminal pro¬ 
ceedings within the meaning of s, 2tl, 
Indian Penal Code, if it is his duty to for¬ 
ward such complaint for action bv the 
Police—Criminal Procedure Code, ss. 45, 
154, i6t and 162.] On the question raised 
by a reference from the Sessions Jud<»e 
whether a person giving false information 
about an alleged offence to a Village Magis¬ 
trate can be prosecuted for an offence under 
s. 21 I of the Indian Penal Code -.^Held per 
Benson and Munro, (Sankaran- 

Nair,/., dissenting), that a false complaint 
to a Village Magistrate of an offence, when 
the information is one which under s. 45 
of the Code of Criminal Procedure, the 
Village Magistrate is bound to pass on to 
the higher constituted authorities, will 
amount to an offence under s. 211 of the 
Indian Penal Code. The words ‘‘ false 
charge in s, 211 must not be understood 
in a technical or restricted sense, but in its 
ordinary meaning of a false accusation 
made to any authority bound by law to in- 
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vestigate it or to take any steps in regard 
to it, such as giving information of it to 
superior authorities ; and institution of cri¬ 
minal proceedings includes the setting of 
the criminal law in motion. The complaint 
to the Village Magistrate, in such a case, 
amounts to a '• charge ” and is also an in¬ 
stitution of criminal proceedings within 
s. 2ii of the Code of Criminal Procedure. 
It would be otherwise, if the offence com¬ 
plained of is one in regard to which the 
information need not, under s. 45 of the 
Code of Criminal Procedure, be passed to 
the higher authorities. Ramana Guxvd v. 
Emperor, {\.L. R, 31 Mad 506,) dissented 
from. Obiter: The taking of a complaint to 
any of ihe other persons who, under s. 45 of 
the Code of Criminal Procedure, are bound 
to pass such information to higher autho¬ 
rities, may also fall within s. 211, Indian 
Penal Code. Per Sankaran-Nair, J .— 
Where information of an offence, " given 
to a Village Magistrate,” is forwarded by 
him to a Police Officer and the latter takes 
3 written statement from the person giving 
such information, such statement is not one 
taken under s. 154 but under ss. 161 and 
163 of the Code of Criminal Procedure. It 
is not a complaint but a statement by a 
witness in an investigation under s. 157 and 
no charge under s. 2r 1, Indian Penal Code, 
can be founded on such statement. To 
constitute a ” false charge,” it must be 
made to a Court or officer, who has powers 
to investigate and send up for trial. S. 45 
of the Code of Criminal Procedure imposes 
the duty of forwarding information to 
superior authorities on a number of persons 
other than Village Magistrates and the 
Legislature could not have intended to 
constitute all such persons authorities be¬ 
fore whom criminal proceedings may be 
instituted. S. 45 does not impose the duty 
of reporting in the case of bailable offences 
and if the duty to report is taken as the 
determining test, it will follow that the in¬ 
formation is to be considered as a proceed¬ 
ing in some ca^es and in others not.— Thk 
Sessions Judge or Tinnkvslly Division 
r. Shiban Chhtti, 32 Mad, 258. 

26. Penal Code—(/ 4 c/ XLV. of i860) $, 

^2;^—Criminal Procedure Code, s. 54— 
Escape from lawful custody—Chaukidar.] 
The police of an adjoining Native State 
arrested in British territory one Paran Singh 
suspected of having committed an offence 
in the Native State, and made him over to 
one Debi a chaukidar, from whose custody 
he escaped. Held that neither the ori¬ 
ginal arrest nor the svibsequent custody by 
the chaukidar were lawful, and therefore 
that the chaukidar could not properly be 
convicted under s. 223 of the Indian renal 
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Code. Empress of India v. Kalluy I. L. R., 
3 All. 6o, Kalai w Kalu Chowkiiir, I. L R., 
27 Cal. 363, and Kin^-Emp'ror v. fokri, 
1 . L. R., 23 All. z66, referred to —Emperor 
V. Dsbi, I. L. R., 29 All. J77. 

27. Phnal Code— XLV. of i860) s. 
^2S"^Criminal Procedure Code, ss, 8Q and 60 
—Rescue from lawful custo Iv ~~Difinition.'\ 

A private person U.vfjlly arrested a thief 

in the act of cj.nmittinj theft and made 
him over to a village chaukidir to be taken 
to the nearest police station. On the way 
to the police station three persons seized the 
chaukidar, aod the thief made his escape. 
Held that the rescuers were righ.ly con¬ 
victed under s. 22$ of the Indian Penal 
Code. The arreu of the thief having been 
in the first instance lawful, the require¬ 
ments of section 39 of the Code of Criminal 
Procedure were sufficiently complied with 
by the person arresting sending him to the 
police station in the custody of the chauki- 
dar. Queen-Empress s.Potadu (I. L R, 
39 Cal. 33) followed. Kin^-Emperor v. 
*fohri (i. L. R., 11 Mad. 480) reierred to.— 
Empsror V. Parsiddhan Singh, I. L. R., 
29 All. 575. 

28. Penal Codk—{A ct XLV^ of 1866) 
ss, 22^8, 353 ~~Eescue from lawful custody 
^Legality of warrant Civil Procedure 
Code, s. 82, 1/4.] An Assistant Collector 
issued wrrrants for the arrest of certain 
witnesses, for whose atttendance summon ses 
had been issued, but who had not appeared 
in obedience thereto. The serving officer 
had not been able to effect personal service 
of the summonses, but had affixed copies to 
the houses of the persons to be served. 
Tne Court previous to issuing warrants 
did not comply with the provisions of s. 82 
of the Code of Civil Procedure, though it 
was apparently of opinion that there had 
been due service of the summonses. The 
officers charged with the execution of the 
warrants arrested one of the witnesses, 
but they were attacked by N and others’ 
and the man they had arrested was rescued. 
N. was convicted under ss. 225B and 353 of 
the Indian Penal Code. Held that even if 
3. 235B was not applicible, the conviction 
under s. 353 of the Code was perfectly 
justified. — Emperor v. Narbadbshwar 
I. L. R , 27 All. 491. 

29. Penal Code— XCy. of i860} 
s* 2238 -“Esciipe from lawful custody—^ 
Defaulting co-sharer arrested under war¬ 
rant of Tahsildar ^ Rules of Board of 
Revenue, rule g, clause (2)^Act (Local) 
III. of igoi (United Provinces Land 
Revenue Act), ss. 142, 143, /^6.] Where a 
Tahasildar issued a warrant under s. 146 
of the United Provinces Land Revenue 
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Act against certain defaulting co-sharers, 
and they were arrested, but subsequently' 
escaped fron detentijn ; held that this was 
an escape from lawful custody within the 
meming of s 225B of the Indian Penal 
Code. The Tahsildar’s warrant was not 
illeg.d because the Board had directed that 
process should ‘ordinarily^ issue in the 
first instance against the lambardar. — Em- 
PHKOR V. Gulab Singh, I. L. R., 32AII. 116. 

30. Penal Code—(A ct XLV. of i860), 
s. 22sE—Ofence under section committed 
when a prisoner escapes while the peon 
having custody of him is a.deep.'] A man 
legally arrested for an offence must submit 
to be tried and dealt with according to law. 
A prisoner who escapes, after he is arres¬ 
ted and before he is delivered by due course 
of Jaw, owing to the neglect or consent of 
the person having him in custody, is guilty 
of an offence under 3. 225B of the Penal 
Code. Queen-Empress v Muppan (I. L. R 
18 Mad. 401) followed.— The Public Pro! 
sBcuroR V. Ramaswami Konan, 1 L R 
31 Mad. 271. ’ 

3 (. Psnal Code—M r)* XLV. of i860) ss. 
230, 23s ond 243-“sMurshidabad rupees— 
Duty of subordinate courts to follow deci- 

sjons of superior c >urts—Maxim x Stare 
decisis.] Murshidabad rupees stand on the 
sarne footing as Farrukhabad rupees and 
Ull within illus. (ej to s. 230 of the Penal 
Code, these lupees having been stamped 
and issued by the authority of the Govern- 
ment of India, or at least of the Govern¬ 
ment of a Presidency, and issued as money 
under the authority of the Government of 
India, as were Farrukhabad rupees Thev 
are therefore “ Queen’s coin" within the 

meaning of the section. It is the duty of 
every subordinate court, where it finds a 
decision of the High Court to which it is 
subordinate applicable to a case before it 
to follow such decision without question — 
Emperor Deni. I. L. R., 28 All. 62. ' 

32. Penal Code— XLV. of i86o\ 

GIndian Penal Code), s. 477 A—Charge— 
Misjoinder of charges—Illegality.] Where 
a person who was sent up for trial under 
s. 477A of the Indian Penal Code was 
charged with having wilfully altered and 
mutilated certain accounts between the 
years 1907 and 1909, and the evidence show¬ 
ed that the subject-matter of the charge was 
practically five series of entries in certain 
sets of books, it was held that the charge so 
framed was Dad, and the defect could not 
be remedied by s. 537 of the Code of Cri¬ 
minal Procedure, Subrakminia Ayyar v 
King-Emperor, I. L. R.. 35 Mad. 61 and 
Queen-Empress v. Mati Lai Lahiri, I. L R 
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26 Cal. 560, referred to. —Emperor v. 
Saljm-ulla Khan, I L. R., 32 All. 57 

33. Pbnal Code— {Act XLV. n/ i860), 
s$. 283, JJ4 — Obstruction in public ivay— 
Toy shop on a street—Exhibition 0/ toys in 
the shop window—Collection of crowd of 
persons in street — •Obstruction.'\ I he ac¬ 

cused, who had a toy shop in a public 
street, exhibited in the window of the shop 
overlooking the street certain clockwork 
toys during a Diwali festival. The result 
of the exhibition was that thousands of 
people collected on the road to witness the 
toys . there were dangerous rushes in con¬ 
sequence, people were knocked down and 
great obstruction and danger were caused to 
those using the road. On these facts the 
accused were co;»victed of offences punish¬ 
able under ss. 283 and 114 of the Indian 
Penal Code. Held, upholding the convic¬ 
tion, that there were obstruction, danger 
and injury to the persons using the public 
way. which amounted to a public nuisance, 
and that the cfTidcnt cause ot the nuisance 
was the act of the accused Ordinarily, 
every shop keeper has a right to exhibit 
his wares in any way he like^ in his shop, 
but he must exercise the right so as not to 
cause annoyance or nuisance to the public. 
Attorney General v. ISrii^ton and Hove Co¬ 
operative Supply Association, i Ch. 276, 
followed.— E.mfbror v. Noor Mahomkd, 

I. L. R., 35 Bom. 368. 

34. Pbnal Cods — (Act XLV. of 1S60), \ 
s. \2g6 -^Disturbing a religious assembly^ 
Religious procession on a hitpltway — Carry¬ 
ing of/lags to a temple.] Where certain 
Lodhas, who, with the sanction of the ' 
public authorities, had been carrying flags 
to a temple in procession through a public 
street were attacked by persons who ob¬ 
jected to the procession ; held, that such 
attack constituted a disturbance of the per- 
formanco of a religious ceremony punish¬ 
able under s. 236 of the Indian Penal Code. 
— Emperor v. Masit, I. L ;R., 34 All. 78. 

3 $. Penal Code— XLV. of tS6o), ■ 
ss, 2g0, jp— Public Toorship, distu’b.ince of 
— Voluntarily," meaning of] U is not 
necessary for the purpose of s. 296. Indian 
Penal Code, that the accused should have 
an active intention to disturb religious wor 
ship. It is sufficient, if knowing they were 
likely to disturb it by their music they took 
the risk and did actually cause disturbance. 
It is an offence under s. 296, Indian Penal 
Code, to p.ass a mosque with music so as 
to disturb religious worship carried on 
during hours notified therefor. S. 79, 
Penal Code, cannot be pleaded in such a 
case. A/uthial Chelli v. Bapjn Saib, I. L. 
R., 2 Mad, 14O1 followed. Sundarim v. 
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The Queen and Ponnusawmy v The Queen, 
( 1 , L. R. 6 Mad. 203,) followed.—T hb Pub¬ 
lic Prosecutor v. Sanku Sebthiah, 1 . 
L. r<., 34 Mad. 92. 

36. Pbnal CoxiR—CAct XLV. of 1860J, 
s. 2g’j '-^Trespass on a burial ground — 
Ploughing up burial ground-^Juint owner.] 
Where a person entered upon a grove for 
the purpose of demarcating his share 
therein and in doing so dug up certain 
graves and exposed the bones of the persons 
buried there in spite of the remonstrances 
of the relations of the buried persons, held 
he was properly convicted of an offence 
uuder s. 297 of the Penal Code, and none 
the less because he happened to be part 
owner of the grove. Queen-Empress v. Sab- 
han, 1 . L. R,, 18 Ail. 395, referred to.— 
Empbror V. Ram Prasad, I. L R., 33 All. 
773 - 

37. Penal Code— XLV. of i860), 

380 '~~V/rongful restraint^ what necessary 
to constitute.] The accused placed a lock 
on the outer door of complainant's house 
intending to prevent and thereby prevent¬ 
ing his ingress: Held, that the offence of 
wrongful restraint was established although 
the accused were not physically present to 
enforce the obstruction. There is nothing 

s. 339. Criminal Procedure Code, which 
requires the physical presence of the ob¬ 
structor at the nnoment of prevention.— 
Arumugakadar V. Empbror, I. L. R., 34 
Mad. 547. 

33. Pbnal Code—(/J c/ XLV. of 1S60). 

34 ’ Ojfcer arresting and confining 
judgment‘debtor in house of judgment- 
creditor not guilty of wrongful confine- 

ment,] An officer arresting a judgment- 
debtor, under a warrant which directs him 
to produce the judgment-debtor when ar¬ 
rested before the Court with alt convenient 
speed, is not guilty of wrongful confine¬ 
ment if, having effected the arrest when the 
Court is not silting, he confines him in the 
house of the judgment creditor. His duty 
is to produce the judgment-debtor at the 
next sitting of the Court and until he so 
produces nim. he is responsible for his 
safe custody.— Emperor r. Samubl, I. L. 
R., 30 Mid. 179. 

39. Penal CoDB-f.-lc/ XLV. of / 36 o), 
353 - * 49 — Ciri 7 Procedure Code (Act 
XLV of 1882), s. 281 —‘Criminal force by 
members of an unlawful assembly to deter 
public servant from discharge of duty.] S. 
251 of the Code of Civil Procedure requires 
the Court to specify in a warrant for exe¬ 
cution of decree the day on or before which 
the warrant must be executed. A Com¬ 
missioner attempting to give possession 
under a time-expired warrant has no autho- 
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rity to go upon land in the possession of 
the party, who resists the execution.— Adi* 
NASH Chandra Aditya v. Ananda Chan¬ 
dra Pal, I. L. R,, 31 Cal. 424. 

40. Pknal Codk — {Act XLV. of i860), 
s. 3 S 3 — Using criminal force to deter a 
public servant'—"Entry by police on premises 
of suspected person at night —• Assault on 
police.^ A police constable, at midnight, 
entered upon the premises of a person who 
was regarded by the police as a suspicious 
character, and knocked at his door to ascer¬ 
tain if he was there, whereupon he came 
out and abused and pushed the constable 
and lifted a stick as if he were about to hit 
the constable with it. On a complaint 
being preferred under s. 353 of using cri¬ 
minal force to deter a public servant in the 
execution of his duty:—that the of¬ 
fence had not been committed. The con¬ 
stable was not engaged in the execution of 
his duty as a public servant and was tech¬ 
nically guilty of house trespass, and his 
action was calculated to cause annoyance 
to the inmates of the house, and was insult¬ 
ing to the accused, who was justified in 
causing the slight harm which he had in¬ 
flicted on the constable. The latter could not 
be regarded, under s. 99. as acting In good 
faith under colour of his office as his action 
was not authorized by any police circular 
or order.— Dorasamy Pillai v. Empbror, 
I. L. R., 27 Mad. $2. 

41. Penal Code—M e/ XLV. of iS6o),ss. 
363, 366, 4gS^Criminal Procedure Code 
(Act V. of 18^), ss. 227y 228, rgg, 23^. 537 
^—Charge—Addition ef a charge—~frregU' 
larity—Penal Code (Act XLV. of r86o), ss. 
JtJj, 366, 4g8.'] The accused was tried on 
charges under ss. 363 (kidnapping from 
lawful guardianship) and 366, (kidnapping 
a woman) of the Indian Penal Code (A^t 
XLV. of i860). At the conclusion of the 
evidence to establish those charges and after 
the evidence for the defence had been re¬ 
corded, the Court added a charge under s. 
498 (enticing a married woman) of the 
Code, notwithstanding the objection by the 
accused’s counsel. The trial ended in con¬ 
viction of the accused on all the three 
charges. The accused appealed contending 
that the procedure adopted was contrary to 
the provisions of s. IQ9 of the Criminal 
Procedure Code and to the spirit of s 238 
of the Cods •.— f/eld. (i> that the procedure 
adopted in the case was not reguNr. The 
additional charge framed at the .«it^ge it was 
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made into the remaining charges.— Empbr¬ 
or V. IsAP Mahomed, 31 Bom. 218. 

4a. Penal Code— (/Ic/ XLV.,of i860), s. 
366 — Kidnapping—Taking out vf custody 
Where two girls under the age of 16 vears 
ran away from their houses and remained 
for nearly one or two days in the house of 
a woman, who belonged to the caste of 
Naiks in Kumaun and no report was made 
to the padhan or the patwari; held that the 
woman in whose house the girls stayed was 
properly convicted of an offence under s. 
366 of the Penal Code.—v. Gunder 
Singh, W. R. Cr R. 6 , dissented from.— 
Emph.ror V. Jasauli, I. L, R , 34 All. 340. 

43 - Phnal Qoo^^iAct XLV. of i860), s. 
370 ~~‘Theft—Dishonestly quarrying and re~ 
moving stones from land in possession of 
another.'^ Sones, when quarried and 
carried away are 'things severed from the 
earth ” (wiihin the meaning of s. 378, ex¬ 
planation I. of the Indian Penal Code) and 
are “ moveable property ” (within the 
meaning of s. 22 j and as such are capable 
of being the subject of theft. A person who 
quarries and carries away stones from land 
in the possession of another commits theft. 
Queen'Empress v. Koiayya, (I. L, R., 10 
Mad. 255), dissented from.— Vbnkatap- 
payya Sastri V. Madula Vbnkanna, I. L, 



44. Penal Code —(Act XLV. of i860), s. 
36g—“Theft — Charge of stealing chanks— 
Shell'fish taken from beds in sea-'-Ferce 
natures —. “ Possession ” of complainant — 
Subject of theft.] ' Chanks ” (popularly 
included among shell-fish, but really large 
molluscs) are found buried in beds of sand 
or in the ssndy crevices of coral reefs in 
Palk’s B^y, a large bay landlocked by 
British dominions for eight ninths of its 
circumference and containing numerous 
islands which form part of the districts to 
which they are adjacent on the shores of 
India and Ceylon. It was shown by evi¬ 
dence that this bay (as well as parts of the 
adjacent Gulf of Manaar) had been effect¬ 
ively occupied for centuries by the in¬ 
habitants of India and Ceylon, respectively; 
that the ** chanks" found therein had for 
centuries been the monopoly of the rulers 
of the country, both in India and Ceylon, 
and that licenses to gather them had been 
granted by the sovereign; and that " chank 
royalty ” was one of the heads of revenue on 
which permanent assessment of an adjacent 
zamindari was fixed in 1802. Petitioner, 


framed, notwithstanding the obje''tion by 


who had leased from the Raja of Ramnad 


the accused's counsel, was prejudicial to ' th** ‘ chank beds" five miles off the coast 
the accused ; (2) that the conviction under ol his zemindari, charged the counter-peti- 
s. (49S of the Indian Penal Code should be j tioners with having committed the offenCe 
set aside.* and further investigation be of theft of " chanks" from these beds. On 

[Cr. Diff.—23.] 
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the defence being raised that '* chanks ” 
were fish, and were nature and that 

those in question had been taken from beds 
in the open sea and had therefore not been 
taken from the possession of the complain¬ 
ant an 1 could not be the subject of theft:_ 

Ilfld, that the “ chanks in question were 
capable of being the subject of theft.— 
Annakumaru Pillai v. Muthupayal, 27 
Mad. 5Sf. 


45- Pbsal Act XLV,of tS6o), s. 

Z79^Theft-^Sna*chin^ ^onds from a per¬ 
son — No intention of depriving tne owner 

of property permanently — Wrongful gain _ 

Wrongful loss.] In India the offence und^r 
s- 379 nniy be committed even where there 
is no intention to deprive the owner of the 
property permanently. Prosonno Kumar 
Pater V Udoy Sant, 22 C 669 relied upon. 
R. V. Dickxnson, R. 420 not applied. Queen- 
Empress V. Agha Mahommad Yusuf, 18 A. 
88. referred to. The accused snatched 
some books from a boy as he was coming 
out of school and told the boy that he 
would return the books if he came to his 
house. The object of the accused was to 
commit an unnatural offence upon him. 
Held. JhAt the accused committed the 
the offence of theft under 379, Indian 
Penal Code, because deprivation of property 
IS not a necessary ingredient. Held, also 
that there was wrongful gain to accused 
and wrongful loss to the school boy within 
s. 23 of the Act.—N\U5 hh Ali Khan t,. 
Empkror. I L. R., 34 All. 91. 


46. PsNAi. Code— XLV.o/j 86 o) 
379 —Theft-^Dishonest taking^Bona fit 
cliim of ownership by accused over proper 
tn possession of third party ^ Dispute 
ownership of lind^Possession summari 

<yithorities-.Province, 

Ctvtl Courts to decide questions ofowne 
ship between Government and priva, 
persons,] The petitioner was convicted < 
theft of certain b.imboos which he said h 
cut on his own patta land, but which th 
prosecution alleged he cut on Governmer 
porainboke land adjacent to his own Pric 

to his conviction, disputes had arisen be 

ween the Revenue authorities and th 
petitioner regarding the ownership of th 
land. The petitioner contended that h 
bona fide believed the bamboos to be hi 
property at the time he cut and remove 
them. The Magistrate, finding that th 
Revenue author,ties had taken po«ca,io 
of the land at the time the bamboos wer 

removed convicUd the petitioner 

that the conviction was wrong. The nues 

h?’h‘°K' considered were, (,) whethe 

th. bamboos d.d ,0 fact belong to th 
petitioner or to Government; (a) whethe 


if they did not belong to the petitioner he 
Aona believed they did. It is the pro¬ 
vince of the Civil Courts to decide ques¬ 
tions of ownership of land between Govern¬ 
ment and private parties, and if the 
Revenue authorities take summary posses¬ 
sion of land as in the present case, they 
become mere trespassers and there is no. 
thing dishonest in the owner taking posses 
sion of his own property.— Aloarasawm’ 
Tbvan v. Emperor, I. L. R., 28 Mad. 304 

47 - Penal Code—( 04 c/ XLV.iof 1860J, s. 
400^Criminal Procedure Code, Act V. of 
i 8 qS, s. 4^3 ( 2 ) —fPAcn Verdict of jury can 
be interfered with—Evidence necessary to 
prove ojfence under s. 400, Indian Penal 
Code —Evidence Act 1 . 0/ 1872, s.54.] The 
Court will not, on appeal, interfere with the 
verdict of a jury, under section 423 (2) of 
the Criminal Procedure Code, unless it is 
satisfied that the verdict is erroneous, and 
that such error was caused by a misdirec- 
tion by the Judge or misunderstanding on 
the part of the jury of the law as laid down 
by him. In a case under section 400, 
Indian Penal Code, the prosecution is bound 
to prove that the accused belonged to a 
gang, which was consciously associated for 
the purpose of habitually committing 
dacoity. The associating and the purpose 
of the association may be proved by direct 
evidence or by proof of facts from which 
they can be reasonably inferred. Evidence 
of the commission of other offences than 
dicoity is only evidence of bad character 
and is inadmissible under section 54 of the 
Evidence Act. Evidence that the accused 
or groups of them had been concerned in a 
Urge number of dacoities in a comparative¬ 
ly short spBCc of time may be sufficient 
evidence of such association.— The Public 
Prosecutor V. Bonigiri Pottigadu, I. L. 
R., 3a Mad . 179. 

48 Phnal CoDH—rAct XLV. of 1S60J. s. 
40S^Criminal breach of trust—Definition.] 
A clerk in a record-room made over a docu¬ 
ment forming part of a record in his 
custody to a person who was entitled to the 
document, but who would otherwise have 
had to pr,‘sent an application on stamped 
paper in order to Sfcure its return in a legal 
manner. Held that the clerk was under 
the above circumstances rightly convicted 
under section 409 of the offence of criminal 
breach of trust by a public servant.— 
Emperor r. Ganga Prasad, I. L. R., ay 
All. 260. 

49- Psnal Code—AT iP. of 1S60) s, 
4 '^ 9 -^^fisappropriation—Burden of proof— 
^fode of Misappropriation, prosecution not 
bound to prove.] peon was charged with 
misappropriation of money. The prosecii* 
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tion proved that he had not returned the 
money when ic was his duty to return it; 
Heldy that the prosecution had proved its 
case; and it lay on the accused to prove his 
defence. The prosecution is not bound to 
prove the actual mode of misappropriation 
of the money. — Empbror t>. Kadir Baksh 
I. L. R., 33 All. 245. 

50. Penal CoDR—(^^c/ of i860), s, 

4OQ—^Criminal breach of tru^t—-Charge 
Criminal Procedure Code, section 222 (2).] 
An accused person was charged under s. 409 
of the Ind.an Penal Code with having em¬ 
bezzled an aggregate sum of Rs 208-12 o on 
various dates between the 1st July and the 
1st November, 1909. that the charge 

so framed was not open to objection, notwith¬ 
standing that evidence was available as to the 
various items of which the aggregate sum 
charged was composed Emperor v. Gulzari 
Lai, I, L. R., 24 All. 254; Emperor v. Ishtiaq 
Ahmad, I. L. R., 28 All. 69; Samiruddin 
Sarkar v. Nibaran Chandra Ghose, I. L. R., 
31 Cal. 928; Sat Narain Tewari v. Emperor, 
I. L R., 32 Cal. fo85, and Thomas v. Em- 
peror, I. L. R., 29 Mad. 558, followed. 
Subramania Ayyar v. King Emperor^ I. L. 
R., 25 Mad. 51, distinguished.— Emperor 
t». Ibrahim Khan, I. L. R., 33 All. 36. 

51. Penal Co\i2.—-(Acl XLV, of i860), s. 
411 ^Possession of stolen property ^Joini 
Hindu family ^Liability of head of the 
family or managing member."] Stolen pro 
perty consisting of a considerable quantity 
of cloth weighing about 6ve maunds was 
discovered on search by the police in a 
locked room in a house belonging to and 
inhabited by a joint Hindu family com¬ 
posed of a father, son and grandson. The 
son was found to be the managing 
member of the family, and the key of the 
room in which the stolen property was 
found was produced by him. The circum¬ 
stances were such that it was very improb¬ 
able that the cloth could possibly have 
been placed where it was found without the 
connivance of some or all of the members 
of the family. Held that under the above 
circumstances the conviction of the manag¬ 
ing member of the family under section 
411 of the Indian Penal Code was a proper 
conviction. — Queen-Empress v. Sangam 
Lai, I, L. R., 15 All. 129. referred to.— 
Empbror v. Budh Lai, I. L. R., 29 All. 

52. Pknal Cods — XLV. of i860), s, 
417, 420 — Cheating — Definition — Pre^ 
emption—Failure to disclose existence of 
mortgage subsequent to purchase ] The 
vendee defendant in a suit for pre-emption 
compromised the suit, the plaintilT agreeing 
to pay a certain sum in cash and to dis- 
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charge certain incumbrances on the pro¬ 
perty in suit. It was subsequently dis¬ 
covered that the vendee had. after his 
purchase but before suit, mortgaged the 
property which was the subject of the suit 
for pre-emption. Held that the vendee 
could not, on account merely of his omis* 
sion to disclose the existence of this sub¬ 
sequent mortgage, be held guilty of the 
offence o: cheating—G e.sdan Lal^>.Abdul 
A ziz Khan, 1 . L. R., 27 All. 302. 

53. Penal Code — {Act XLV. of j86o,') s. 
421—Presidency Torons Insolveecy Act { 111 . 
of igog), ss 17, 103 and i04^Adjudged 
insolvent — Criminal Proceedings against 
the insolvent—Sanction of Insolvency Court 
not obtained -^Jurisdiction of Magistrate— 

Suit or other legal proceeding " interpreta¬ 
tion of.] A person in insolvent circum¬ 
stances applied to the Insolvent Debtors 
Court at Bombay for relief under the provi¬ 
sions of the Presidency Towns Insolvency 
Act, 1909 ; and was adjudicated an insolvent. 
Ten days later, a creditor of the insolvent, 
without having obtained any sanction from 
the Insolvent Debtors Court, filed a com- 
; plaint against the insolvent in the Pre¬ 
sidency Magistrate’s Court for an offence 
punishable under s. 421 of the Indian Penal 
Code, 1860. It was contended that the 
Magistrate had no jurisdiction to entertain 
the complaint. Held, that the Magistrate’s 
jiiri-dic'ion to try the insolvent for an 
offence under s. 421 of the Indian Penal 
Code, i860, was not taken away by anything 
contained in the Presidency Towns Insol¬ 
vency Act, 1909. The expression •'or other 
legal proceeding ’ in s 17 of the Presidency 
Towns Insolvency Act, 1909, coming after 
the word “ suit,” a word of more limited 
application, must be construed on the 
principle of ejusdem generis. It. therefore, 
includes only proceedings of a civil nature. 
— Emperor v . Mulshankar Harinand 
Bhat, I. L. R , 3$ Bom. 63. 

54 - PenalCodb—(A ct XLV. of i860), ss. 
435,426 — Definition—Mischief—Act, {Local) 

/. of igoo (N.-W. P. and Oudh Muni¬ 
cipalities Act), s. 167.] Certain cattle be¬ 
longing to one M. H. upon various 
occasions when in charge of a servant of M. 
H. strayed or were driven, into the Govern¬ 
ment Gardens at Saharanpur and there 
caused damage. Held, that M. H. could 
not on these facts be convicted of the of¬ 
fence of mischief. Forbes v. Grish Chunder 
Bhattacharjee, 14 W. R. 31, and Empress v. 
Bai Baya, I. L. R , 7 Bom. 126. followed. 
Held, also that s. 167 of the Municipaliiies 
Act, 1900. did not apply, that section being 
one dealing with offences against the per¬ 
son. King-Emperor v, Patan Din^ Weekly 
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^otcs 1P05, p. 19, followed —Emperor v- 
MtfHDi H iSA.Nj, I. L R , 29 All. 565. 

P&^AL CODK— [Act KLV^ of i860), s. 
42Q -^Cutting oj the ears of a horse is 
' maiming* soithin section,'^ The cutting off 
of the CATS of a hor^e is * >naimi(ig ' within 
the meaning of s. 429 of the Indian Penal 
Code — vIarigowda v. Ski^^ivasa 
Ranqachar, I. L. R.. 35 Mad. 594 

56 P«NAL Code—/ 4 <r/ 0/iSOo), s. 
4S4^Boundary mark* fixed by authority of 
public servant—^Oefinition—Criminal Pro¬ 
cedure Code, s. i4S ] A Magistrate making 
an order under 3. 145 has no authority to 
cius.'the property which is subjec: of a 
dispute likJy to o-c »si on a br • ich of the 
peace to be dc n area e 1 by 00u idary pillars, 
and consequ itly, It he does s >. a person 
destroying >r re novi.ig such boundary 
pillars is not li i it; t > oonvic ion under s. 
434 of th Iiiiian Penal CoJe.—E mperor 
V. Ramrshar, I. L. R., 27 All. 30S. 

57. PrfNAL Code—(/I c/A/.P'. of 1S60). s, 
441-^Criminal trespass -Definition^Occit- 
pition by aamitdars 0/house left by deceased 
tenant.] A tenant of vJIage S who owned 
a house there but wis temporarily residing 
in a neighbouring villas;e. dieJ, and 00 his 
death the zemindars of S to tk possession 
of the house in S adversely to the tenant’s 
widow, all^*ging that tney were entitled to 
it. Held, th it tne action of the zemindars 

could not be taken as imou nting to criminal 
trespass witnin the meaning of s. 441 of 
the Indian Pjnal Cod*. Emperor v. Jangi 
Singh, I. L. R.. 26 All. 194. referred to.— 
Emperor v. Bazid, I. L. R., 27 All. 298. 

58. Penal Code— XLV. of 1S60), 5. 

4 S 7 ~' to annoy* sMhat amounts to,] 

A with a view to support a fraudulent claim 
of title to a house, broke into it during the 
temporary absence of the owner, assaulted 
the owner’s servint who was in charge of 
the house and took forcible possession of 
it -.-^Held, that A was rightly convicted of 
the offence of house-breaking under s. 457, 
Indian Penal Code. Per Bknson, 7 .—That 
an intent to annoy under s. 457 is establish¬ 
ed if annoyance in the ordinary course of 
events is known by the person committing 
the act to be the natural consequence of 
such act. A man must in law be held to 
intend the natural and ordinary conse¬ 
quences of his acts, irrespective of what his 
object was at the time of doing such acts 
if at such time he knows what the ordinary 
and natural consequences will b\ If he 
does an act which is illegal, it does not 
make it legal that he did it with so ne o^hcr 
object unless the object, was surh as would 
under the circumstances render th parti- 
CqUr act lawful. Per Sank.\ran-Naik 7,— 
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That although the act complained of neces« 
sarily involved annoyance yet unless the 
intention of the accused was to annoy, it 
may be th it the act cannot be said to have 
been committed with intent to annoy. 

I Emperor v. Basid, (I. L. R., 27 All. 298), 
referred to. Queen-Empress v. Rayapa* 
dayachi, (I. L. K , 19 Mad. 240). referred to. 
A, however, in doing the act complained of 
intended to use criminal force to the servant 
in possession and therefore intended to 
ommit an offence — Sbllamuthu Ser- 
vAiGARAN V, Pallamuthu Karuppan, qc 
Mad. 186. 

59. Penal Cods— XLV, of i860) 
ss. 464 and 467^No false document where 
executant simply sets up a false claim but 
has n 1 intention of causing belief that docu¬ 
ment was executed by another.] A, who 
was noi the son, n.atural or adopted, of the 
deceased B, executed a de«d of mortgage of 
certain properties of B in favour of C. In 
the body of the document A was described 
as the son of B, though no such description 
appeared in the signature. A was known 
to C for a long time and A had no intention 
of causing it to be believed that the docu« 
ment was executed by any other person 
than himself. Held, Per Munro and 
Abdur Rahim, 77., that a was not guilty 
of making a ‘ false document ’ within the 

meaning of s. 464, Indian Penal Code The 
assertion of a false claim in a document 
will not constitute the document false, when 
it is executed by the party who purpofts to 
execute it and there is no intention of 
causing a belief that it was executed by 
some other person, real or fictitious. Per 
PiNHSY, 7.—The document was a ‘false 
document’ as it contained a false descrip¬ 
tion, A wanted to cause it to be believed 
that such a person as the son of B existed 
and his intention was to defraud the real 
heir, ie., the widow of B, A had thus com¬ 
mitted the offence of ‘forgery’ within 8. 
467 Iiuiian Penal Code —Adaikalaumai 
V, Raman, I. L. R.. 32 Mad. 90. 

60. Penal Code— (Olcf XLV. of t86oJ, 
ss. 4 ^S» 471 —Forgery and using as genuine 
a forged dicumeni ] In order to obtain 
admission to tho Matriculation Examina¬ 
tion of the Madras University as a private 
candidate, V. was required to produce to 
the Registrar a certificate signed by the 
Headmaster of a recognized High school 
that he was of good character and had at¬ 
tained his twentieth year. V fabricated 
the Headmaster’s signature to such a certi¬ 
ficate and forwarded it to the Registrar:— 
Held (Subrahxi.\nia Avyar and Daviks, 
77 ‘* dissenting) that V was guilty of for¬ 
gery. Per Sir Arnold Whitk, C. 7.— 
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The o.'Tence o£ forgery is complete if a 
document, false in fact, is made with intent 
to commit a fraud, although it may not 
have Deen made with any one of the other 
intents specified in s. 463. It was not 
necessary having regard to the wording of 
s. 24 that the accused should have intended 
to cause both wrongful gain to himself and 
wrongful loss to the University. Both in¬ 
tentions, however, were present in this 
case. Moreover, the false document had 
been made with intent to support a “ claim 
Or title '* within the meaning of those 
words as used in s. 463. A claim to be 
admitted to a University examination is a 
claim within the meaning of s. 463. It was 
more clearly so in the present case as the 
accused had a “ claim ” to be exempted 
from the production of an attendance 
certificate, upon satisfying certain condi¬ 
tions precedent. An intended deprivation 
of property is not an essential elemen* of 
an intention to defraud. Per Benson, J.— 
Those decisions which proceed on the 
ground that an act is not fraudulent unless 
it causes or is intended to cause loss or 
injury to some one would seem to take too 
narrow a view of the meaning of the word 
“ fraudulently " as used in the Code. The 
act of the accused was fraudulent not 
merely by reason of the advantage which he 
intended to secure for himself by means 
of his deceit, but also by reason of the 
injury which must necessarily result to the 
University and through it to the public from 
such acts if unrepressed. Per Subrah- 
MANIA Ayyar, — The docui \ent was not 
made fraudulently within the meaning of 
ss. 464 and 463 of the Code. Deprivation 
of property, actual or intended, does not 
constitute an essential element in regard to 
offences falling under ss. 465 and 471 of 
the Indian Penal Code; but the deception 
must involve some loss or risk of loss to 
an individual or to the public. It is not 
enough to show that the deception was 
intended to secure an advantage to the 
deceiver. Per Davies, y.—lt had not been 
shown that the accused in making the docu¬ 
ment had either of the intentions necessary 
to constitute it a false document within the 
meaning of s, 464* A mere intension to 
deceive does not necessarily imply an in 
tention to defraud or to cause wrongful loss 
to one person or wrongful gain to another. 
A person to be defrauded must suffer some 
harm or damage or injury and there was no 
evidence that the Registrar, as representing 
the University, had suffered in any of these 
respects^ The University had been deprived 
of nothing and, on the other hand, had 
profited by ^he application by the accused. 
Moreover the intention of the accused was 

to subject himself to examination, which 
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could not be deemed a thing of value. If 
he failed, it ended in nothing. If he passed, 
he became entitled to a certificate not in 
consequence of the faUe writing but on his 
own merits— Kotamraju Venkatrayadu 
V. Emperor, 28 Mad. 90. 

61. Penal Code—M e/ XLV. of i860), 
s. 4g4 —i Bigamy — Remarriage of Hindu 
having Christian vjife alive.'] A Hindu 
convert to Christianity married a Christian 
woman according to the rites of the Roman 
Catholic religion. Subsequently, and 
during the lifetime of his Christian wife, he 
reverted to Hinduism and married a Hindu 
woman in accordance with the rites of the 
class to which the parties belonged :— Held, 
the offence of bigamy was not committed, 
— Emperor v. Antony, 33 Mad. 371. 


62. Penal Cods— XLV. of i860), 

494 —Bigamy Person aggrieved *'—~CrU 
minxl Procedure Code, s. ig8^Procedure — 
Commitment.] In a case of bigamy the 
person aggrieved is either the first husband 
or the second husband and not the father. 
Where a complaint was preferred by the 
father of the first husband, which resulted 
in a commitment on a charge under s 498 
of the Indian Penal Code, it was held that 
the commitment was bad.— Emperor v 
Lala, I. L. R , 32 All. 78. 


63. Penal Code— XLV. of i860), 

s, 4 g 4 -^Native Christian having Christian 
wife living and marrying Hindu woman, 
guilty of bigamy under the section.] A 
Native Christian, who, having a Christian 
wife living, marries a Hindu woman accord- 
ing to Hindu rites without renouncing his 
religion, is guilty of an offence under s. 
494, Indian Penal Code. In re Millad, (I. 
L. R , 10 Mad. 218), followed in principle. 
In re Ram Kumari, (I. L. R., 18 Cal. 264), 
followed in principle. Proceedings, dated 
8th November 1866, M. H. C. R. App. 

VII), not followed. Obiter-. It will make 
na difference even if he had renounced the 
Christian religion before contracting the 
second marriage.— Emperor v. Lazar, 30 
Mad. 550. 


64. Penal Code— XLV. of i860), 
s. 4gS --‘Enticing away a married woman’— 
Marriage—Hindu law—Whether marriage 
legal b-tween a Bania and the illegitimate 
daughter of a Brahman and a Banya 
woman.] Held, that there was no reason 
why a marriage between a Banya and the 
illegitimate daughter of a Brahman father 
and Banya mother should not be valid 
according to Hindu law, especially when 
the marriage was recognized by the caste 
to which the husband belonged. Padam 
Kumari v. Suraj Kumari, I. L. R., 28 AH. 
45^1 And Matter of Ram Kumari, 1, 
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L. R , lo Cal. 264, referred to.—E mpbror 
V Madam Gopal, [. L. R., 34 All. 58^. 

65. PRNAL CODR-^'Aci XLV. of tSOo), 
s. 400 . exceptiotis 3, 6, p, ss. 500, 52 — Defa¬ 
mation — Comment^Right affair comment 
—Comment should be suggested by and con¬ 
fined to the work under revie^v ^Good faith, 
tests of—Malice, interpretation of the term."} 
The word " malice " in the legal use of that 
term is not limited to hostility of feeling, 
but by virtue of its etymological origin, 
extends to any state of the mind which is 
wrong or faulty (whether evidenced in 
action by excess or defect), such as would 
be unjustifiable in the circumstances and 
incompatible with thoroughly innocent in¬ 
tentions. It is not necessary that such 
impropriety of feeling should in all cises be 
established by evidence extrinsrc to the 
comment which is the subject of the corn* 
plaint. For whether fair comment is to be 
regarded as falling under a branch of the 
law of privilege or not, it cannot excuse an 
injury arising not from the mere act of 
criiicism. but from a state of mind in the 
critic which is in itself unjustifiable and 
the excuse may be so forfeited either by 
reason of an evil intent in him, or by reason 
of mere rcckl-ssness in making an un¬ 
warrantable assertion. For then the com¬ 
ment would not be fair comment at all. 
Apart from extrinsic evidence of malice, 
protection must be withheld even from 
what purports to be criticism, if it states as 
a fact to be inferred from the book critici¬ 
sed, an imputation for which the book itself 
contains absolutely no foundation whatever. 
The right of fair comment involves two essen¬ 
tials, first that the imputation should be 
comment on the work criticised, and second 
that it should bo '* fair "—that is to say, 
that if it professes to be an inference drawn 
from the contents of that work, it must be 
an inference which it is possible to draw 
therefrom. “ Good faith ’’ requires not, 
indeed, logical infallibility, but due care and 
attention. But how far erroneous actions 
or statements are to be imputed to want of 
due care and caution must, in each case, be 
considered with reference to the general 
circumstances and the capacity and intelli¬ 
gence of the person whose conduct is in 
question. It is only to be expected that 
the honest conclusions of a calm and 
philosophical mind may differ very largely 
from the honest conclusions of a person 
excited by sectarian zeal and untrained to 
habits of precise reasoning. At the same 
time it must be borne in mind that good 
faith in the formation or expression of an 
opinion, can afford no protection to an 
imputation which does not purport to be 
bised on that which is the legitimate 
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subject of public comment. The object of 
exception 6 to s. 499 of the Indian Penal 
Code (Act XLV. of i860) is that the public 
should be aided by comment in its judg¬ 
ment of the public performance submitted 
to its judgment. Comment otherwise 
defamatory is justified on this ground alone. 
The comment must, therefore, make it clear 
to the public that decision is invited only 
on such evidence as is supplied by the 
public performance. It follows that an 
imputation on an author made by a critic 
without reference, express or implied, to 
the work under criticism, if in terms so 
general as to be capable of conveying an 
unfavourable impression of him apatt from 
what appears in his work, cannot be justified 
by the critic on the ground that his inten¬ 
tion was to base his imputation solely on 
the work reviewed, and that he had in his 
mind passages therein supporting the im¬ 
putation. The responsibility of the critic 
is to be gauged by the effect which his 
comment is calculated to produce and rot 
by what he says was his intention. It is 
not enough that he should intend to form 
his opinion on the work before him : he is 
also bound in the words of the exceptions 
to express his opinion with due care ard 
caution, and to give the public no ground 
for supposing that he is speaking of any¬ 
thing but the performance submitted to its 
judgment.— Empbror v. Addool Wadood, 
31 Bom. 293. 

66, Pknal Codb —(Act XLV. of /S6c), 
ss. 5//, 124A—Attempt to commit offences 
—Attempt to commit the offence of sedition 
—Intention, a question of fact."] Under the 
Indian Penal Code (Act XLV. of i860) all 
that is necessary to constitute an attempt 
to commit an offence is some external act, 
something tangible and ostensible of which 
the law can take hold as an act showing 
progress towards the actual commission of 
the offence. It does not matter that the 
progress was interrupted. An attempt to 
publish sedition is complete as soon as the 
accused knowingly sells a copy containing 
the seditious article. It is none the less an 
attempt because something external to him* 
self happens which prevents a perusal of 
the article by the buyers or any other 
member of the public. In cases ot sedition, 
the question of intention is one of fact.— 
Empbror t». Ganbsh Bilvant Modak, 
34 Bom. 378. 

Perjury— 

Pbrjury —Indian Penal Code (Act XLV. 
of i860), s. igs—Criminal Procedure Code 
(Act V. of iSgS), 43$, 43^—Indian Evi¬ 
dence Act (I. of t872^lnientionally giving 
false evidence in a judicial proceeding-^ 
Absence of discussion of evidence for th$ 
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defence^Explaining a’coay the statement of 
the accused to his prejudice — Proof 
Misreading of documentary evidence — 
Fundamental errors in principle — Re- 
visional jurisdiction.'] According to the 
Criminal Law in England from which the 
Indian system is largely drawn, the assign¬ 
ment of perjury must be proved by two 
witnesses, or by one witness and the proof 
of other material and relevant facts con¬ 
firming his testimony. This “ is not a 
mere technical rule but a rule founded on 
substantial justice.’ The Indian Evidence 
Act (I. of 1872) does not provide that there 
must be corroboration to support a con¬ 
viction, but in ordinary cases and where 
the provisions peculiar to Indian Law do 
not apply, a rule which is founded on sub¬ 
stantial justice may well serve as a safe ; 
guide to those who have to administer the 
criminal law in India. Where with re¬ 
ference to an adoption the accused made a 
statement and where no other expression 
would with equal propriety have been used 
to express the corporeal act (of giving and 
taking in adoption), it is antagonistic to 
the first p-inciples of criminal jurisdiction 
to explain away to the prejudice of the 
accused that statement which in its legiti¬ 
mate sense indicated a corporeal giving and 
taking. Per Jenkins C.. —A con¬ 

viction for perjury cannot stand where the 
onus has been wrongly placed ; explanations 
have been demanded from the accused 
when no occasion for them existed ; and 
the rule that there must be something in 
the case to make the oath of the prosecu¬ 
tion witness preferable to the oath of the ac¬ 
cused has not been satisfied. For silence 
to carry incriminating force in a case like 
the present there must have been circum¬ 
stances which not only afforded the ac¬ 
cused an opportunity to speak, but naturally 
and properly called for the declaration 
which is said to be absent.— Emperor v. 
Bal Gang\dhar Tilak, I. L. R., 28 Bom. 
479 - 

Police Act— 

Police ^CX^Madras District Police Act 
(XXIV of i8$g), s 44 ^Policeconstable not 
returning to duty after expiry of leave, 
guilty of offence under.] A police const¬ 
able who. having obtained casual leave, 
does not return to duty on the expiry of 
such leave and stays away without obtain¬ 
ing fresh leave, is guilty under s. 44 of 
Act XXIV. of 1859 ffi® offence of 
ceasing to perform the duties of his office 
without leave.— Emperor v. Ramasawuy 
Raju, I. L. R., 29 Mad. 192. 

Possession— 

I. Possession— concerning land 
^Omission to publish a copy of the inititt* 
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tory order at or near the subject of dispute 
— Jurisdiction — Procedure—Criminal Pro¬ 
cedure Code (Act V. of i 8 g 3 ), s. 14$, els. (/) 
(3)—Revision—Power of High Court 
to interfere in revision^Prejudice-Charter 
Act (24 and 2S Vic , c. 104), s. is ] Where 
the Magistrate drew up an initiatory order 
under s 145. cl. (i) of the Criminal Proce¬ 
dure Code, but omitted to direct the public¬ 
ation of a copy of it at or near the subject 
of dispute, and it was not so published in 
accordance with cl. (3) of that section : 

that the provision as to the publica¬ 
tion of a copy of the order in s. 14s, d. (3) 
of the Code, is directory, and relates to a 
matter of procedure only and not of juris¬ 
diction ; that if cl. (Oof s. 145 has been 
complied with, the Magistrate has jurisdic- 
tion to deal with the case, and the mere 
fact that he omitted to have a copy of such 
or ler published by affixing it to some con- 
spicuous place at or near the subject of dis- 
pute does not deprive him of jurisdiction 
but is an irregularity in his procedure! 
The power of interference of the High 
Court in cases under s. 145 of the Code is 
only under s. 15 of the Charter Act. It 
IS discretionary and ought in such cases to 
be exercised with every caution. Where a 
lower Court has proceeded with irregularity 
the High Court should not interfere, unless 
It can be shown that some one has been 
materially prejudiced by such irregularity 
if, however, the subordinate Court has acted 
without jurisdiction, the High Court will 
interfere. Where the parties were duly 
served and appeared and the case was con¬ 
tested before the Magistrate, and it was only 
subsequently discovered by searching the 
records that a copy of the initiatory 
order had not been published locally and 
where it was not suggested that any one 
had been in the least prejudiced by the 
omission, it was held that the High Court 
ought not to interfere under s. 15 of the 
Charter Act. Per Ghosb. J.— The Magis¬ 
trate acquires jurisdiction when the condi¬ 
tions of cl. (I) have been fulfilled, and ds. 
(3) 3nd (4) lay down the procedure by 
which the jurisdiction is to be exercised, 
but the procedure prescribed is mandatory 
and not simply directory. When a Magis¬ 
trate fails to comply with cl. (3), he does 
not act without jurisdiction, but illeg- 
ally in the exercise of his jurisdiction, 
and the High Court has the power to 
interfere under the Charter Act. But such 
non-compliance is not an illegality, which 
makes it obligatory upon the Court to 
interfere, unless some prejudice to any 
party has been thereby occasioned. Janu 
Manjhi V. Maniruddin (8 C. W. N. 590), 
Nawab Khajah Solemollah s.Ishan Chandra 

Das,{gQ. W. N. 909) overruled.—SUKH 


176 


DIGEST OF CRIMINAL GASES. 


F ossesslon {contd .)— 

Lal Shrikh V. Tara Chand Ta, I, L. R., 
33 Cal 68: (F. B-) 

2. PosSBSSION—JcA of the Pe.ire — 
Dispute concerning land^Criminnl Pro¬ 
cedure Code (Act V. i 8 gS), s. 14^ (/) — 
Initiatory order — O/nission to do'. :'icrei x 
speci^c grounds for the apprehension of a 
likelihood of a breach 0/the peace—Rrpress 
reference in the order to a police-report 
containing sufficient grounds for such ap¬ 
prehension—Sufficiency of statement of 
grounds'] Where an initiatory order un¬ 
der s. 145 (i) of the Criminal Procedure 
Code, was drawn up in the following 
terms: •‘Whereas it appears from the 
police-report dated the 2^rd January igo^. 
that there exists a dispute, which is likely 
to cause a breach of the peace b?tween 
the abovenamed parties for the possession 
of 2 bighas and 18 cottahs in three plots 

of land.it is ordered that 

the said parties do attend, etc,*’—and 
the police-report set out sufficient grounds 
for the apprehension of a likelihood of 
a breach of the peace: Held that the 
order was not defective because it was 
not self-contained and did not slate in 
express terms the grounds upon which 
the Magistrate was satisfied that a disoute 
likely to cause a breach of the peice 
existed, when such grounds appeared in 
the police-report on which the order was 
founded and to which it made reff-renco 
in express terms GoUtck Chxndra Pal 
V. Kali Charan De. (I. L. R., 13 Cal 

l7S)l Dhanput Singh v. Chatterput Singh, 
(I. L. R . 20 Cal. 513), approved of.^ 
Khosh Mahomed Sirkar v. Nazir Maho¬ 
med, I. L. R., 33 Cal. 352. (F. B.) 

3. POSSRSSION— of the peace^ 
Chur ^police report, contents of-^Extra¬ 
ordinary jurisdiction of the High Court 
^Criminal Procedure Code {Act V. of 
tSgS), s. 14s—Charter Act (34 & 25 Vic., 
c, toft s, / 5 ] A reference by the Mi- 
gistrate in the initiatory order to a police- 
report, which clearly sets out the likeli¬ 
hood of a breach of the peace, is a 
sufficient statement of his reasons for 
being satisfied of the existence of a 
dispute likely to cause such breach of 
the peace Khosh Mahomed Sircar v. 
Nazir Mahomed^ (g C. W. N. 1065) 
followed. The police-report on which 
the Magistrate founds the initiatory order 
should contain a statement of facts from 
which he may be satisfied of the existence 
of a likeu c. d of a breach of the peace. 
It is essential for the assumption of 
jurisdiction by a Magistrate that he should 
be satisfied. from a police-report or other 
information, that there is a likelihood 
of a breach of the peace: the mere fact 


Possession (contd.)^ 
that there is a dispute concerning land 
is not sufficient by itself to give him 
jurisdiction. Gobind Chunder Moitra v. 
Aiiool Saya d. (I. L. R., 6 Cal. 835) 
and Anesh Mo Ha v Ejaharuddin, fl. L. 

28 Cal. 446) referred to. The Ma¬ 
gistrate should exercise his own judgment 
in arriving at a conclusion as to the 
likeliiiood of a breach of the peace from 
the materials before him or the circum¬ 
stances within his knowledge, and he 
ought not to act upon a mere expression 
of opinion by the police not accompanied 
by a statement of facts sufficient to satisfy 
him and to enable him to form his own 
opinion. But it is not necessary that the 
police-report should show an actual as¬ 
sembly of men or other specific overt 
acts. Pud iomonee D issee v. Juggodumba 
Dassee (25 W. R. Cr. 2) and Rajah Run 
Bahadur v. Ranee Tilessuree Koer (22 
W. R. Cr. 79) dissented from. The High 
Court should not ordinarily examine 
whether the grounds on which the Ma¬ 
gistrate was satisfied as to the likelihood 
of a breich of the peace afford a reasonable 
foundation for his conclusion. Dhanput 
Singh v. Chatterput Sin^A ( 1 . L. R , 20 
Cal. S‘ 3 ) dissented from. The “im¬ 
minence" of a breach of the peace, as 
indicating a higher degree of the chance 
of the event happening than is denoted 
by the “likelihood" of it, is not essential 
I for the exercise of jurisdiction by the 
Magistrate. Gobind Chunder Moitra v 
Abdool Sved (I. L- R., 6 Cal. 835), Kali 
Kiaen Tagore v. Anund Chunder Roy^ 
(I. L. R . 23 Cal. 557). and fanu Manjhi v. 
Maniruddin (8 C. W. N. 590) dissented 
from. Uma Churn Santra v. Beni Madhub 
Roy (7 C. L. R. 352), and Damodur 
Biddvadhur Mohapatro v. Syamanund Dey 
( 1 . L. R., 7 Cal. 385), approved of. Un¬ 
der s. 15 of the Charter Act, the Court 
will not interfere unless it is satisfied 
that the party seeking the interference 
has been prejudiced by the proceedings 
in the Court below. Sukh Lal Sheikh v. 
Tara Chand Ta (g C. W. N. 1046) fol¬ 
lowed. Sheikh Munglo v. Durga Narain 
Nag {25 W. R. Cr. 74). Chunder Madhub 
Ghose V. fugut Chunder Sen (4 C. L. R., 
483), Queen Empress v. Gobind Chandra 
Dis (I. L. R., 20 Cal. 520) and Kali 
Kissen Tagore v. Anund Chunder Roy 
( 1 . I4. R , 23 Cal, 557) explained. Gour 
M'>hun M ijee v. Dollubh Majee (22 W. 
R. Cr. 81) referred to. Where a party 
chooses to wait and takes the chance 
' of a judgment in his favour, he cannot 
be heard to complain of an excess of 
I jurisdiction and to claim, as a matter 
' of right, th.at the proceedings should be 
set aside. There is no indexible rule of 
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law that a Magistrate, in deciding the 
question of possession under s. 145 of 
the Code, is concluded by every previous 
order of a Civil or Criminal Court relating 
to the subject of dispute, and the weight 
to be attached to any such previous order 
depends on the facts and circumstances 
of the particular case. Gobind Chunder 
Moiira v. Abdool Sayad (I. L. R., 6 Cal. 
835)1 Sims V. Jahurry Lai (5 C W. 

563)1 snd Doulat Koeri v. Rameswari 
Koeri (I. L. R., 26 Ca) 6^5), distinguished. 
Lowsen Santal v. Kali Charan Santal 
(8 C. W* N. 7*9). and Gulraj Murmari 
V. Sheik Bkatoo, tl. L. R., 32 Cal. 796} 
approved of.— Kulada Kinkar Roy v . 
Danbsh MtR, I. L. R., J3 Cal. 33; 10 
C. W. N. 257. 

4. P0SS8SSION—Criwma/ Procedure Code 
(Act V. of j8g8)fS. 147-^Construction of the 
suords ^'concerning any land”—Landlord 
and tenant—Right of tenant to enclose 
cultivable land by a wall^ The enclosing 
by a tenant of cultivable lands by a wall ! 
instead of a hedge is not prima facie, an 
interference with the landlord's rights and 
ought not to be interferred with under 3. 
147 of the Code of Criminal Procedure by ^ 
a Magistrate, being a matter to be settled 
by a Civil Court. In such cases, if a breach 
of the peace is apprehended, security must 
be taken from the party in possession. The 
words “concerning the use of land “ in s, 
147 of the Code of Criminal Procedure 
cannot be qualified and the section con* 
strued as if it contained words that the user 
to which the dispute relates, is a user by a 
party other than the party in possession. 
The Empress v. Ganaput Kalwar 4 C. W. 
N-i 779). not followed. Subba v. Trincal, 
(I. L R, 7 Mad. 461), referred to and 
followed. — Arumachkllam Chbttiar v . 
Chidambaram Chstti, 1, L. R., 29 Mad. 

97- 

5. P0S5KSSION—Crrwjni?/ Procedure Code 
(Act V. of iSg8), s. 147—Dispute as to right 
to use a mosque within the section—Charter 
Act, s. 75] An order, under s. 147 of the 
Code of Criminal Procedure, declaring pos¬ 
session to be with a certain person is illegal 
when there has been no enquiry as to the 
party in possession and will be set aside 
under s. 15 of the Charter Act. A dispute 
as to the right to use a mosque between 
perrons claiming to be entitled to officiate 
as Kazi therein is a dispute coming within 
s. 147 of the Code of Criminal Procedure.-^ | 
Kadbr Batcha V. Kadbr Batcha Row* 
THAN, I. L. R., 29 Mad. 237. 

6 . Possession— Criminal Procedure Code 
(Act V, of l8^),s. 14$—Enquiry to be held 
before issuing preliminary order—furis- 
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diction of Magistrate—Failurb of jurisdic¬ 
tion where Magistrate refuses to receive 
evidence which party is entitled to adduce 
under s. 14$ (jj.] In order that a Magis¬ 
trate may have jurisdiction to act under s. 

' 145 of the Code of Criminal Procedure, he 
must be satisfied from a police report or 
other information, that a dispute likely to 
cause a breach of the peace exists concern* 

I ing any land, etc. Where there is no 
police-report, the statement of interested 
parties ought to be received with great 
caution and ought not to be acted upon 
unless they are corroborated by the testi¬ 
mony of less in.erested persons The 
opposite party also, ought to be given an 
opportunity of cross-examining the party 
making such statements before the Magis¬ 
trate takes any action on them. Under 
s. i45 of the Code of Criminal Proce¬ 
dure, a party who is required by a pre¬ 
liminary order to attend at the Magis¬ 
trate's Court is entitled to show that no 
dispute likely to cause a breach of the peace 
exists or bad existed, and it is not open to 
such Magistrate to refuse such evidence 
when tendered. Where the Magistrate 
refuses to receive such evidence, his order 
will be set aside as having been passed 
without jurisdiction. Per Daviks, J.—A 
Magistrate acts ultra vires in clubbing toge¬ 
ther disputes relating to a large number of 
villages and treating them as one. Each 
vilhge must stand on its own footing and 
the Magistrate should satisfy himself that a 
dispute existed in respect of all the villages. 
He should ascertain, as regards each vil¬ 
lage, which party was in possession at the 
date of the order and confirm that posses¬ 
sion. The object of Chapter XIV. of the 
Code of Criminal Procedure being to pro¬ 
cure prompt action to avert breaches of the 
peace, the Legisla'ure could not have con¬ 
templated under that chapter wholesale 
proceedings in regard to a large number 
of villages which, if the procedure above 
stated be adopted, would entail a prolonged 
enquiry.— Srekman Kumara Tirumalraja 
Bahadur, Rajah op Karvbtnagar v. 
Sowcar Lodd Govind Doss, I. L. R., 29 
Mad. 561 ; 16 M. L. J. 419. 

7. Possession —Criminal Procedure Code 
(Act If. of t8g8),s. 148 (2)—Award of costs 
may he made within a reasonable time after 
disposal of the main question."^ An award 
of costs under 3. 148 (3) of the Code of 
Criminal Procedure should, in the usual 
course, be contemporaneous with the deci¬ 
sion of the main question. Where, how¬ 
ever, circumstances require the postpone¬ 
ment of the award of costs, it should be 
made within a reasonable time after the dis¬ 
posal of the principal subjeetjof the proceed- 

[Cr. Dig.—24,] 
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ing. in the presence of both parties.— 
Vythianada Tamb:ra >4 MayanO! Chkt- 
TY. R., 29 Mad. 373. 

8 . POSSRSSION — Criminal Procedure 
Code, s. J45 — Definition —‘ Crops or other 
produfe of land”—Crops severed from the 
land net within the definition-^furisdic- 
tion ] Held that the words '■ crops or other 
produce of land ” as used in 9 145 (2) of 
the Code of Crimi'-al Procedure do no^ in¬ 
clude crops which have been severed from 
the land upon which they grew. A Magis¬ 
trate has therefore no jurisdiction to attach ; 
under s. 146 of the Code a cr"p of mnhtta 
no longer growing on the trees. Ramaan 
AH V. ^anardhan Sineh (I. L R., 30 Cal. ^ 
MO) followed.— Chaurasi v Rama Shan¬ 
kar. I. I- R.. 28 All 268; 3 A. L. J,, 13. 

9 POSSRSSION —Criminal procedure Code, 
S5. 145 (5' and 43 S fj' — Order of Mngis 
irate on dispute a\ to possession of immovc 
able proper'y — Re’'isinn — furisdiclion of 
High Court ' The order to which finality 
is given und-r ss 145 ^'^) ^nd 435 3) of 
the Cede of Cri minal Procedure must be 
an ord« r which n t onlv pur -arts t'i be but 
is in re^’t'y an order u der s. 14^. and has 
been passed wj-h iuri^diction. Where the 
Court h«s exceeded irs jurisdiction in 
maUin.' the ordi-r. it i-j nuU and void and 
the Ht'Th Cotirt l.i the exerci-e of its revis- 
iofial no vers is compe cm 10 interfere wi’h 
it Hurbvllubh Nurain Singh v. fuchotes- 
war pr sad Singh, (II.. R , 2A Cal 1^8), 
In rc Pandura"g Govind. (I. I.. R,. 24 
Bom 527 and Agra Rani v /.eishman il 
L R . »8 M^d 4i» r-f.-rred to. Where a 
Mag'-itrat*- under circum'tances whii h 
would app.arently have justified liis tat<ing 
acMon un ler s 1.4of the ('o*>e of Crtmin.tl 
Procedure took •’Cti’>n in (act under s 107. 
and having nassed an order seemingly 
under s. 118, added, as it were, a^ an an- 
pend'X t<' this i rderj— ' R sn Ahir put in 
possession under s. 145, Code of Criminal 
PriCedure”—it was held that this order, 
passed without any of the I'T^cedure pres¬ 
cribed bv s. 145 b' ing ado..led w.is more 
than an irregularifv, and was an o d«T 
passed witf.ont jurisdiction .and liable to 
revision bv the Hiph ('ourt. Mohesh 
Sowar V. Marni'i Rag. (I L R. 27 Cal. 
qSi). and Snk r Dusadh v Ram Paei^ash 
Singh. (7 C. W N 174,. referred to.— 
MaHADKO KllNW^R 7*. Risu. I I. R 2^ 

All. 537 - 

10. Possession— Evidence - Order un¬ 
supported by evidence—Criniinal Procedure 
( ode <Ael K. of /SQSt. s r47 1 In pror'ced 
inga under s. 1.17 of the Criminal Pro 
cedure Code, the first p.irty filed their 
written statement and Magistrate having 
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d**clin‘‘d to give the se^'ond party time to 
file their written statement, made an order 
under that section in favour of the first 
party without recording any evidence. 
Held, ihat the Magistrate ought to have 
had some evidence in proof of the allega¬ 
tions Contained in the wri’ten statement: 

• I 

and that there being no such evidence upon 
which the order could be supported, it 
should be set aside. H'^ro Mohan Sardar 
V. Gobind >ahu, (7 C. W. N. 3^1). distin- 
guished. - Mahombd Nur v . Bikkan Mah- 
TON, I. L. R., 30 Cal. gi8. 

II. PossRSSlo.N — Criminal Procedure 
Code, $ $22—Act XLV. of 1S60 iIndian 
Penal f^ode), s. 350 — Restoration of posses¬ 
sion 0/ immoveable propertv—Use of cri¬ 
minal foree"^ To support an order under 
s. 522 of the Code of Crimin .1 Prorednre, 
restoring pos-ession of immoveable pro- 
p.-rty it is necessary for the Court to find 
as a fact, not only that the person in whose 
favour such order is made was deprived of 
possession by an offence, but that such 
offence was attended by the use of criminal 
force. Ram Chandra Boral v. ^ityandria 
M L. R,. 2^ Cal. 434) ; and Ishan Chandra 
Kalla V Dina Xath Radh^k, (I, L R . 

Cal. 174). followed— Churaman v . Ram 
L M., 1 . L. R . 2s All. 341. 

13 . POSSKSSION— of Civil Court, 
duty of Afagistratr—Code of Criminal Pro- 
c durr (Act V of tSgS), s. 145' Where 
in » x.-cution 01 a decree a Civil Court had 
given symbolical po session of the l<nds in 
dispute l.> the first party on the gth 
Srptembor 1000, and proceedings under s. 
1.15 nf the C'd*; of Criminal Precedure 
verj instituted between the parties to the 
decree in the fol'owing Deremher and the 
Magistrate found and maintained the pos¬ 
session of the second party : Held, that 
the Magistrate was bound to give effect to 
the decre'* of the Civil Court and to main¬ 
tain the parly in possession who under the 
decree had already been put in DOssesaion 
of the pioperty in dispute. Doulai K^er 
V Ramcsw^ri Kocri (\, L. R.. c6 Cal. 625) 
referred to.— Kunj.a Rrhari Das e. Khbtra 
P.AL Sing, 1 . L R., 29 Cal 208 

13 . Possession — Criminal Procedure 
Code (Act V.ofiStyS), s 14$—Dtspufe re¬ 
garding right to ''ollect rents—furisdiction 
of Magistrate—Appointment of Receiver of 
a joint estate — ^oini owners goverrxed by 
Mitahshara Law '\ There is no want of 
jurisdiction in a Magistrate to proceed 
under s. 145 of the Criminal Procedure 
Code, because the di«nute is one regarding 
the right to the coll cti 'n o^ rents between 
Join! owners govern*',1 by ‘he M'taksharJ^ 

Scliool if Hindu Law. Nor ran th** ap¬ 
pointment of a Receiver of the joint estate^ 
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subsequent to the passing of the order by 
the Magistrate, affect the question of the 
jurisdiction of the Magistrate at the time 
when he passed the order —Sri Mohan* 
Thakur t;. Narsing Moh\n Thakuk I. L. 
R., 27 Cal. 259. 

14 PosssssiOH —^Cri.niml Procedure 
Codo. {Act V.of tSg'i). 144, 145, 146-^ 
Dispute in respect of c dliery —Order unier 
s. 144—‘Prohibition to both pirtie> from 
exercising right of possession —Proceedings 
under s. 14$—Date of possession ] On the 
lothof November 1899, the Magistrate pass* 
ed an ex’parte order under s. 144 ff the Cri¬ 
minal Procedure Code, by vvhton both parties 
to a dispute were prohibited from exercis* 
ing any right of possession in respect of a 
colliery. S ibsequently proceedings under 
3. 145 of the Code were inscitured in respect 
of the same colliery and between the same 
parties On the 29th of [anuary 19 '10, the 
Magistrate, havi ig foun 1 that ihe second 
party had been in possession on the loth of 
November 1899, passed an order dcclirin; 
them to be in possession. fleidthuKthc 
proper way ot dealing with this case in in¬ 
to preting the M igistrate's order was to h >ld 
that, whereas by reason of the operation of 
his order under s 144 of the Jjdi of the 
loth of November 1899, no evidence coul 1 
be offered to show the p )ssession of eitner ) 
party from that date up to the 29th of I)-*- 
cember, he was consequently obliged to as¬ 
certain the possession immediately befor • 
this order, and to regard his interventi m as 
an attachment suspending the previous pos¬ 
session, whatever It might be, but that, at 
the same time, the former possession con¬ 
tinued, and althougn the lawful e.xercise of 
its rights had been forbidden for a time, 
the possession had never ceased to exist. 
That the order of the Magistrate w is correct, 
—JoYANTi Kumar Mookrrjre v. J. B. 
Middlbton, I. L. R., 27 Cal. 785. 

15. PosSBSStos — Ownership of Land, 
Dispute as t)—Collection of rents—Zemin* 
dars and tenants versus rivtl zemindars 
and tenants —Necessary parties to proceed* 
ings under s. 14$ of the Criminal Procedure 
Code {Act V. of tSgS)—Parties concerneiy ] 
Meaning of—Omission to add necessary 
parties—Addition parties during proceed- 

ings—Revision and alteration of character j 
of such proceedings by succeeding Magistrate 
— yurisdiction ot Magistrate — Revisi >n, I 
Power of High Court to interfere—Criminal 
Procedure Code (Act V. o-' /Jp?). ss. 145^ j 
42g—Charter Act [24 and 2$ Viet., c. 104), , 
cl.^ /5O The words in s. 145 of the Cri¬ 
minal Procedure Code, “ parties concern¬ 
ed, in a dispute do not necessarily mean 
only the parties who are disputing, but 
include also persons who are interested in, 
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' I or chiming a right t«j, the property in 
I disptjte. It is the dn y of the Magistrate, 
on the mat-rials before him to ascertain, 
so far as he can. who are the oersons in- 
j terested in, or claiming a right to. the pro¬ 
perty in disDUfe and to give notice to them 
all, so that the ivhjle matter, so far as his 
Court is co-'cerned. may be <1isposed of in 
one proceeding. Ram Chandra Das v. 

' Monohu’ Roy (I. L. R., 26 Cal 1881, and 
I Protnp H xrain Si*:gh V. Raje*idra Pfarain 
I Singh (I L. R., 31 Cal i>g) fo'Iowed. 
Where 'here wa^ a dispute as (o the owner¬ 
ship of Unds between ce^'aln z ml»dars 
and their tenants on the one side, and other, 
zemind .rs and their tenants on the oth:;r. 
and the real ma ter for determination was 
not norely which of the two parties of 
zemindars were entitled to collect the rents 
of the lands, but also which set of rival ten¬ 
ants was entitled to hold actusi po.>-ession 
of the lands, and in a proceeding under s, 
*45 of the Criminal Proc dure Code the 
zemindars only were made parties, and not 
the tenants, held ' Am-br Ali and St.\.*4LBV, 
yy-) that the tenant- were necessary oar les 
to the proceeding, and *he omission to make 
them parties w»*nt to the root of the case, 
and was an ill egality affecting jurisdiction, 
which would justify the High Court in set¬ 
ting aside the order. Prinshp, y .— The 
omission to join the tenants could not 
vitiate an order as between the zemindirs 
on an objection that it was without juris¬ 
diction, and that no question of jurisdiction 
ar)se in the matter. The High Court's 
powers are under the Charter Act, and these 
could be exercised only in respect of juris¬ 
diction, wnere a .Magistrate recorded pro¬ 
ceedings un ler s 145 of the Criminal Pro¬ 
cedure Code and hi< successor on the same 
materials revised thosf proceedings altering 
their entire character, converting the dis- 
pute svhich was originally stated to be a 
dispute regarding the actual possession of 
the land into a dispute regarding the col¬ 
lection of rent between the persons named 
therein. Held (Ambbr Ali and Stanley, 
y f.) that it was an abuse of jurisdiction on 
the part of the Magistrate so to alter the 
proceedings, and an abuse which would 
justify the intervention of the High Court 
under the powers conferred by the Charter. 
Ambbr Ali, y .—The High Court ha« the 
power to interfere both under its revlsional 
jurisdiction as also under cl 15 of the 
Charter. Hurbullubh Narain Singh v. 
Lachmeswar Prosad Singh (I. L. R.. 26 Cal. 
18S) referred to. — Laldhari Singh v. 
SuKDRo Narain Singh, I, L. R., 27 

Cal. 802. 


16 Possession— ywrisditf/wn — Dispute 
regarding right to property —* Power of 
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Possession {conld .)— 


Possession {contd.)-^ 


Magistrate to determine rights and shares 
of parties—Civil Ciurt—Criminal Proce¬ 
dure Code (Act V. of iSgS \ , ss 144. 145.'] 

It is not because private parties or members 
of the same family dispute regarding their 
respective rights to land or crops that a 
Magistrate is call d upon to interfere. A 
Magistrate cannot take upon himself to 
decide questions of fact and Mahomedsn 
Itw, ao as to sati>fy himself as to what are 
the actual rights of the parties to the lands 
in dispute. If he has good reasons to be* 
lieve that sach a dispute is likely to cause 
a breach of the peace, the law enables him 
to ascertain and maintain actual pessession, | 
or, if it is shewn that the members of the 
family are inclined to break the peace, he 
can bind them all over to keep the peace. 
Where there was a dispute between the 
parties, who were related to one another as 
to the amount of their shares to certain 
property which was cl timed on the one 
hand to be joint in certain shares, and on 
the other hand to exclusively belong to the 
other party, and no proceedings had been 
taken under s. 145 of the Criminal Proce¬ 
dure Code, nor was there anything to show 
that there was any probability of a breach 
of the peace, the Magistrate passed thelol- 
lowing order: “The applicants must not 
plough more than 12 annas of the land.” 
Held that such an order could not properly 
fall within s 144 of the Criminal Procedure 
Code, as an order under that section could 
Only be passed on some emergency, and 
would have effect for only two months. The 
present order in its operation would have 
effect and was intended to have effect, until 
the parties went to a Civil Court to settle 
their disputes, and no emergency was even 
suggested. That the order, therefore, was 
entirely without any authority of law, and 
must be set aside. — Daimulla Talukd^r 
V. Maharulla Talukdar, I. L. R , 27 Cal. 
918. 

17 Possession— of Criminal Court 
05 .Order instituting p^oceediniis under 
t 4 S of Criminal Procedure Code (Act 
y. of tSgS)—Contents of such order^lr. 
regularity in order, making proceedings 
roithout jurisdiction,] Unless a Magis¬ 
trate complies strictly with the terms of s. 
145 of the Criminal Procedure Code by 
stating in his written order all the particu¬ 
lars necessary to enable him to act under 
that section, his proceedings are without 
jurisdiction. It is not sufficient that the 
Magistrate should have before him a police 
report, and that he should have given orders 
thereon that a written order be drawn up 
within the terms of s. 14^. It is his duty to 
draw up, or have drawn up, and order which, 
in all respects, satisfies the requirements of 


the law. It is absolutely necessary that the 
written order should be correct and com¬ 
plete in its terms. — Mohbsh Sowar v. 
Narain Bag, I. L. R.. 27 Cal. 981. 

iS. Possession—C r»m*Nfl/ Procedure Code 
(Act y. of ss, 144^ I 45 , 435 , 4 p—Dis¬ 

pute about right to perform service in a pub¬ 
lic temple — Notice — High Court — High 
Court's criminal revisional Jurisdiction.'] A 
Magistrate, professing to act under s 145 of 
the Criminal Procedure Code (Act V.of 
1898), is bound to follow the proper proce¬ 
dure. He must set forth the grounds on 
which he is satisfied that there is a dispute 
likely to cause a breach of the peace. He 
is bound to issue notices to all parties con¬ 
cerned, so as to give them an opportunity 
to put in their respective claims. And his 
order should not interfere with the rights 
of the parties as determined by previous 
decisions of the Civil Court. A dispute 
relating to the right of performing religious 
service in a public temple, when it is likely 
to cause a breach of the public peace, falls 
under s. 14.S of the Criminal Procedure 
Code f^ct V.of 1898). The High Court 
ordinarily has no jurisdiction to interfere 
with an order under Ch. XII. of the Crimi¬ 
nal Procedure Code (Act V. of 1898), which 
is not a proceeding within the meaning of 
s 435 of the Code; but when the Magis¬ 
trate exceeds his jurisdiction under s. 144 
or 14s. the High Court has power to inter¬ 
fere under its revisional jurisdiction (s. 
439). A dispute arose between certain 
classes of priests attached to a Hindu 
temple, about the right of performing a 
certain religious service. On the complaint 
of one of the parties, the Magistrate of the 
District, purporting to act under s. 145 of 
the Criminal Procedure Code (Act V. of 
189S), passed an ex-parte order, prohibiting 
the other party from taking any part in the 
said service, although both parties had been 
previously declared by the Civil Court to 
be entitled to officiate at the service. Held 
that the order was illegal, and opnosed to 
the provisions of s. 145 of the Code.— 
In re Pandurao Govind, I. L. R., 24 Bom. 
537- 

Post office Act— 

Post Office—( itci VI, iSgS), ss, 35, 64^ 
74—Rules framed under Act, infringement 
0/, falls nilhin s. 63— ^General poroer to 
frame rules conferred by s. 74. cl. (/), net 
confined to rules as are contemplated 

by s 74. cl. 2] Rules, framed by the Go¬ 
vernor General in Council under section 
74, clause (O of the Post Office Act regard¬ 
ing the declaration in the case of articles 
sent by value payable post form part 6f the 
Act under section 74 (g) and infringemeo 
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Post Office Act {conid.)^ I 

of such rules is punishable under section • 
64. Section 35 also enables the Governor-| 
General in Council to make such rules. | 
The general power to make rules conferred 1 
by section 74, clause (i), is not confined to : 
making such rules as are contemplated by 
clause 2.— Thb Crown Prosecutor v. 
Kothandaramiah, I. L. R., 33 Mad. 511. 

Practice— 

1. Practice — Appeal — Criminal Pro¬ 
cedure Code (Act V of i8g8j, s. 421 — 
Judgment of Appellate Court, contents 0/.] 
It is very desirable that an Appellate Court 
without going to the length of writing an 
elaborate judgment should, in deciding a 
criminal appeal, notice briefly but clearly 
the objections urged on appeal, and how 
they were disposed of.— Ekcowri Muker- 
jsH V. Emperor, I. L. R., 32 Cal. 178. 

2. PRACTICE—Criwirtfl/ motion to High 
Court without previous application to lower 
Court with concurrent jurisdiction — Cri¬ 
minal Procedure Code (Act V. of 18^), ss. 
48 S lo 439 -^ The High Court will not 
enertain an application for revision in cases 
where the Sessions Judge or Magistrate 
has concurrent jurisdiction, whether final 
or not, save on some special ground, unless 
a previous application has been made to 
the lower Courts : but where concurrent 
jurisdiction is not possessed by the lower 
Courts, no such general rule exists. Queen- 
Bmpress v. Reolah, (I. L. R , 14 Cal. 887), 
followed.— Bmpbror t>. Abous Sobhan, I. 
L. R., 36 Cal, 643. 

3. Practice — Sentence—Magistrate pass¬ 

ing non-appealable sentence — Adding to 
sentence to make it appealable—^Appeal to 
Sessions Judge — The Sessions Judge to 
entertain the appeal and to decide it on 
merits-^Criminal Procedure Code {Act V. 
of i8g8), s. 4/3.] The Magistrate trying a 
case passed at first a nomappealable sen¬ 
tence on the accused, but at the request of 
the accused, made an addition to the sen¬ 
tence passed so as to make it appealable. 
When the accused appealed to the Sessions 
Judge his appeal was dismissed on the 
ground that no appeal lay inasmuch as the 
sentence first passed by the Magistrate was 
not appealable and the addition to the 
sentence could not be made legally. In 
revision that the Sessions Judge 

had committed an error in holding that he 
had no jurisdiction to hear the appeal; for 
though the Magistrate had no jurisdiction 
to alter the sentence once passed by him, 
yet for the purposes of the Sessions, Judge's 
jurisdiction, so far as the appeal was con¬ 
cerned, that was the very mistake which he 
was called upon to correct by way of appeal. 
When the appeal was heard again by the 


Practice {contd.)-— 

Sessions Judge he struck out the addition 
made by the Magistrate in the sentence, 
and having done that, dismissed the appeal 
on tiie grouud that the sentence appealed 
from was not appealable. In revision :— 
Held, that when the Magistrate had passed 
a sentence beyond one month, an appeal 
lay to the Sessions Judge, under section 
413 of the Criminal Procedure Code, whe¬ 
ther tnat sentence was passed legally or 
illegally Held, also, that the Sessions 
Judge being once seized of the appeal the 
whole appeal became open to his Court, 
even on merits.— Emperor v, Kbshavlal 
V iRCHAND, I L. R., 3c Bom 418, 

Presidency Magistrate— 

PResfDBNCY Magistrate — Judgment — 
Record of reasons fcr conviction—Evidence 
^Sentence of imprisonment—Criminal Pro¬ 
cedure Code (Act V. of i8q8) s. 370, cl. ( 1 ).] 
S. 362 of the Criminal Procedure Code pres¬ 
cribes that the evidence in appealable cases, 
that is, in which a Presidency Magistrate 
imposes a 6ne exceeding Rs sooorim- 
prisonmerit for a ttrm exceeding six 
months, shall be duly recorded. There is 
no obligation in law to record evidence in 
other cases; the discretion rests with the 
Magistrate. Under the provisions of s. 
370, cl. (j) of the Criminal Procedure Code, 
the Magistrate should state the reasons for 
conviction in such a manner that the High 
Court on revision may judge whether there 
were sufficient materials before him to 
support the conviction. The law does not 
demand a full and complete statement of 
reasons, but only a brief one.— Emam \n v. 
Emperor, I. L. R., 31 Cal. 983. 

Presidency Magistrates’ Courts— 

Presidency Magistrates' Courts — 
Jurisdiction of, inter se—Transfer, High 
Court has power of, from Court of Chief 
Presidency Magistrate to court of another 
Presidency Magistrate—Criminal Procedure 
Code (Act V. of l8g8), ss. 21, cl. (2J; 526, 
cl. (iij ; Charter Act, s. /5.] The Court of 
the Chief Presidency Magistrate and those 
of the other Presidency Magistrates, are 
“courts of equal jurisdiction" within the 
nr.eaning of s. 526, clause (ii), Criminal 
Procedure Code (Act V. of 1898J. The 
High Court has power to transfer a case 
from the file of the Chief Presidency Ma¬ 
gistrate to that of another Presidency Magis¬ 
trate.— See In re Vbnkatbswara Sastri, 
I. L. R.. 35 Mad. 739. 

Press Act— 

Prbss—- tcf (XXV. of 186’jJ, ss. 4 and 
5 —Declaration made by owner who took 
no part in managing a printing press— 
Publication of a seditious book at the 
press—Penal Code {Act XLV. of i86o)» 
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Press Act (contd .)— 

5. 124A — lition — httention.^ The ac¬ 

cused mad’ a declaratio 1 under Act XXV. 
of 1867, s, 4, that he was the owner of 
a press called "The Atmiram Press." 
Beyond this, he took no part in the 
management of the press which was 
Carried on by another person. A book 
St. led '• Ek ^hloki Gita'' was prmtei at 
this press It w«s a book that dealt to 
a large extent with me aphysics, philosophy 
and religion. It also contained seditious 
passage's scattered a nong discussions of 
religiou? matters. It was not shown that 
the accused ever read the book or was 
aware of the seditious passages it contained. 
The accused was convicted of the offence 
punish<b.e under s. i?4‘\ of the Indian 
Penal Code, i860, as publisher of the 
book. O 1 apped. Held, by Chandav.nr- 
K \R. J, that the cumulative effect ol th • 
surrounding circumstances was such as 
to mak • it improbable that the accused 
had read the book or that he had known 
its seditious object ; and that the evidence 
having thus been evenly b.alanced and 
equivocal, a reasonable doubt arose as 
to the guilt of the accused, the boneiit 
of which should be given to him Hell, 
by H RATON. J., that before the accus^-d 
could be convicted under s. i24-\of the 
Indian Penal Code it must be found that 
he had an intention of exciting disaffection : 
and that the evidence fell very short of 
proving the inteniion. Per Chandavar- 
KAR 'f. : — \ declaration made under s. 4 
of the Press .\ct is intended by the legis¬ 
lature to have a certain effect, namely, 
that of fastening responsibility for the 
conduct of the press on a oerson declaring 
in respect uf matters where public interests 
are involved. Hence where a book coin- 
phiued of as seditious or libellous 
is printed in a [»ress, th : Court perform¬ 
ing the functions of a jury rnay presume 
thit the owner had a han 1 In the printing 
and was awire of the contents and character 
of the book. But wh.ther such a presump¬ 
tion is warranted in any individual case 
must depend upon its own f.tcts and 
circumstances. The presumption, how¬ 
ever, is not conclusive; it is notone of 
law, but of fart, and it is open to the 
accused to rebut it.— Emphrok v. Shankar 
Shri Krishna Drv, ^5 Bom 55. 

Previous Conviction — 

Prrvious Conviction— pu. 

nishment after previius con'oiction for 
similar offences ^Attempt to commit an 
offence—Penal Code, ss. 4 S 4 , 5 tl, 75] 
Held that 3. 75 of the Penal Code does 
not apply where either the previou.s con¬ 
viction or the charge on which the prUoner 
is being tried is for an attempt punishable 


Previous Conviction {contd.)^ 

un ler s ^11 of the Code. Queen-Empress 
i>. Ajuihia (I. L R. 17 All. 121) and 
Q-teea-E npress v, Bharosa (I. L. R., 17 
AH 12)}. followed —Jhamman Lall v, 
King-Emprror, 14 P. R., 1906 Cr. 

Previous Conviction, Evidence of— 
pRHVious Convictions Evidbncb op— 
Belon^in^ to a Gang of Thieves—Habit 
— Evi ience of habit—Admissibilily of Evi¬ 
dence of previous convictions of offences 
against oroperly and of bad livelihood — 
Penil Code {Act XLV.of 1S60) s. 40/.] 
Where the father evidence in a case under 
s. 4 )1 of the Pen.il Code establishes as¬ 
sociation for the purpose of habitually 
committing theft, evidence of previous 
cmvictions of offences against property 
an<l of bad livelihood is admissible to 
prove habit ; and for this purpose con¬ 
victions of bad livelihood are more cogent 
than those of isolated thefts. Empress 
V. iVaba Kumar Patnaik, 1 C. W. N. 146, 
Meher Ali Sarkar v. Emp-'ror (Cr. App. 
74? of 1900, decided loth March. 1901, 
by pRiNSRp AND Hill JJ.) (unreported), 
Ma>ihu Dhari v. Emperor (Cr App. 58^ 

' of 19^5, by R.^.mpini and Mookkrjrk J].) 

(unrep )rted). Khanta Karwal v. Emperor 
I (Cr. App. 7^ of 191 9, decided 28th January, 

; 1909 bv Holmwood and Ryvbs IJ.) (un- 
J reported), 8, Gobardhan v. Emperor (Cr. 

I App. 95$ of 1910, d cided 21st November, 

I 1910, by Holmwood and Flrtchrr JJ.) 

(unreporfed), referred to Afankura Past 
I V. Q:4cen-Empre^s, \. L R. 27 Cal. 139, 

I doubted and exolamcd.—B hona v. Em- 
j PKROR, I. L. R., 38 C »l. 408. 

Previous Statement— 

Prrvious Statpmrnt —Con/rac/ Act 
(/A. 0/ iSyj), s sSS—Previous statement 
ta committing .\fagistrate reirocted in 
Se^sioti Court—l/se of such statement by 
Sessions Court as substantive evidence^ 
Evidence Act (/ of 1872 , s. JO—Cr>«- 
fession of co-accused—" Taking into con- 
sideration"—Finding of arms and stolen 
property in Joint family-house— Penal Code 
{Act XLV. of tS6o), s j/J.J Where a 
witness who has made a statement before 
the committing M igistrate, subsequently 
resiles from that ^ta'ement in the Court 
of Session the statement made before the 
committing Magistrate can be used under 
s. 288 of the Criminal Procedure Code 
to contradict the witness; but the use of 
such statement as substantial evidence of 
the fa-:ls alleged bv the witness on the 
prior occasion is fraught with the gravest 
peril, and could never have been the 
intention of the Legislature The words 
" take into consideration” in s. 30 of the 
Evidence Act (I. of 187a) do not mean 
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Previous Statement {contd ,)— 

thit the confession referred to in the 
section is to h?»ve the force of sworn 
evidence. Q'.ieen-Emb''e^s v. Khanlia (I. 
L. R., 15 Bo I) 66) referred to. Held, 
the bare fin ling of st *len property anil 
arms in the house of a joint Hindu family 
is not such evidence of possession on 
the part of each of its members as would 
form a sufficient basis for a conviction.—» 
Qukrn Empress V. Nirmal Das. 1 . L. R., 
22 All. 445. 

Printing Press — 

Printi.so Prkss, — Forfeiture of — 
“ Newspaper. ” definition of^Paper not con¬ 
taining periodically public news or comments 
thereon—Onus of proof of character of the 
papet—^b or mat proof of newspaper and of¬ 
fending matter—^" Incitement " to murder 
and acts of violence — U^e of seditious 
language-^New^papers {incitement to of¬ 
fences) Act {VII. of Igo8) ss. 2 (/) (b) j — 
Power of third fudge on difference of opinion 
between fudges of the Court of Appeal, to 
deal with the whole case against an accused 
^Criminal Procedure Code {Act V. of i8gS), 
s. 42Q.] The definition of a “ newspaper " 
in s. 2 (I) (b) of Act VII of 1908 must be 
read as a whole. It refers to a work whicn 
publishes periodically public news or com* 
ments thereon. It is not enough to take a 
single issue of it, and to pick out an 
isolated sentence or a paragraph therein 
which might by stretch of language be 
interpreted to contain public news or com* 
ments thereon. When it is disputed 
whether a work is a “ newspaper" the pro¬ 
secution ought to establish its alleged 
character by proof of the contents of more 
than one issue. To bring a rise under s. 
3 (I) of the Act the character of the otTend- 
iog paper as a “ newspaper ” has to be first 
established, and this may not aiwa)sbe 
possible by the production and proof of the 
contents of one issue oniy. In a pr .ceed* 
ing under 330! the Act the newspaper 
and the offending matter must be regularly 
proved. In such cases it is essential that 
the proceedings should be regularly con¬ 
ducted and the forms of law observed S. 
3 (i) of the Act confers very limited powers 
of forfeiture and applies only to the cases 
of presses u-ed for the printing of news¬ 
papers which contain an incitement to the 
particular crimes or class of crimes specified 
therein. The word ‘'incitement” clearly 
implies the idea of rousing to action, 
instigation or stimulation. The use of 
seditious language, sufficient to bring the 
case under s. 124 A of the Penal Code, is 
not equivalent to an incitement to offences 
mentioned in s 3 (1) of Act VII of iqo 8 
A thinly veiled glorification of rc-bellion 
implying a desire on the part of the writer 


Printing Press {contd.)^ 

, that there should be a successful rebellion, 
though it may amount to sedition under s. 
I 124 A of tile Penal Code, is not sufficient 
! to brin< the cise within s. 3 (i) of the Act. 

There must be something more direct and 
I speci '.c for that purpose. In the case of 
! two prisoners regarding the guilt of one of 
; whom only the Judges of the Appellate 
Court are divided in ouinion it may be 
' that what has to be laid before another 
Judge is the case of such prisoner alone. 
But where they are equally divided as to 
j the guilt of one accused, though in certain 
• aspects they may be agreed, the whole case 
I as legards the acciis-d is laid before the 
third judge, and nut merely the point or 
puint.son which there is a difference cf 
opinion, and it is his duty to consider all 
the points involved before delivering his 
I opinion upon the case.— Sarat Chandra 
Mitra V. Empuror, I. L. R., 38 Cal. 202. 

Prisons Act — 

PR\sos~{Act 2 K. of ig04), s. 52^Presi- 
denev Magistrate not a District Magistrate 
or Magistrate of the first class within s. 52 
of the Act."] A Presidency Magistrate is 
not a Dl rrict Magistrate'or Magistrate of 
the first class within the meaning of s. 52 
of the Prisons Act and he has no jurisdic. 

I tion to try prisoners for offences under that 
section.—E mperor v. Chota Singh. a2 
Mid. 303. 

j Private Defence— 

I I. pRiVATs Defence —Penal Code, ss. gg 
353 —Assaulting public servant in the execu- 
tun of his duty — Vaccinator attempting to 
\ vaccinate a child forcibly — Right of private 
' defence.'] A Vaccinator attempted to vac¬ 
cinate a child ag.ainst the wishes of its 
father. The father and some of his relations 
intervened and assaulted the vaccinator, but 
did not do him any particular harm. Held 
that the child’s father and other relations 
were perfectly justified in interfering, and, 
under the circumstances, could not be said 
to have acted in excess of their right of 
' private defence Mangobind Muchi v, Em- 
I press (3 C. W. N. 627) followed.— Emperor 
[ V, Bahal, I. L. R., 28 All. 481 ; 3 A. L. J 
327. 

I 2. Private Defence,— Right Party 

sowed a crop in a field to the possession 
of which apparently they were entitled. 
Party B, claiming the field and the crop as 
theirs, entered upon the land, and began 
to cut the crop. Party A, having watched 
party B enter upon the land, took counsel 
together, and then proceeded to attack party 
B. and a fight ensued in which giievous 
hurt was caused. Held that it was not 
open to party A to plead that they were 
acting in the exercise of their right of 
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Private Defence {contd,)~^ ^ 

private defence of property Queen-Em- , 
press V. Pra^ Dat (I. L. R., 2o All. 459 ) 
followed. Queen-Empress v. Narsang Patha- 
bhii > 1 . L R.. 14 Bom. 440 distinguished. 
Pachkauri v Queen -Empress ( 1 . L. R., 24 
Cal. 686) not followed. — King-Empbror v. 
Kaliji alias Kali Singh, I. L. R., 24 All. 

> 43 - 

3 Privatk DRFRNca—(?/—Of two 
partie-i, each of which claimed title to 
certain trees, one party went to cut down 
the trees, and went armed with lathis, 
apparently with thj intention of resisting 
anticipated opposition on the part of the 
other claimants. The other party attempt¬ 
ed to stop the cutting down of the trees 
and a fight ensued, in the course of which 
sever-t) people were injured. Held that the 
first i'^rly were guilty of rioting, and, 
whatever their title to the trees was, could 
not claim that they had acted in the exercise 
of the right of private defence.— Empsror 
V. Kadhu Singh, 1 . L. R., 24 All. 298. 

Rkivats Dbfsncb,— Right 0/—The 
view, that a person should not exercise his 
right of self-defence if, by running away, 
he can avoid injury from his assailant, places 
a greater restriction on the right of private 1 
defence of the body than the law requires. 
The extent to which the r-xercise of the right 
will be justified will depend, not on the 
actual danger, but on whether there was 
reasonable apprehension of such danger.— 
Alingal Kunhinayan V, E.mpbror, I. L. 
R., 28 Mad. 454. 

5 Privatb Dkfrnck— Ri'Zht of—Rioting 
—Assembly of armed men prepared for 
fight — Penal Code {Act XLV. of fS6o), Mis¬ 
direction to jury.] There is nO right of 
priv.4tc defence where two parties arm 
themselves for a fight to enforce their right 
or supposed right, and deliberately engage 
in large numbers in a figiH In such a 
case, if it is not shown that the accused 
were acting within the legal limits of the 
right of private defence, it does not matter 
which p<rty was the first to attack. In re 
Kalee Bepiree, 1 C. L. R., 521, and Jairam 
Mahton V- Emperor, I. L. R., 35 Cal. 103, 
followed.—K abiruddin v. Empsror, 1 . L. 

R . 35 368. 

6. Privatb Dkpknce— n/— Rioting 
—Attack bv a large body of armed men 
prepared to fight—Penal Code {Act XLV. 
of iSOo) ss. g6 to 106, 147, The com¬ 

plainant's party, consisting of twelve or 
thirteen persons, went with kodalis to a bund 
erected on the land of the master of the 
accused in order to cut, as it obstructed the 
flow of water from their lands and destroyed 
their crops. The accused hearing of this 
at once assembled to the number of or 


Private Defence {contd.)— 

60, armed themselves with lathis and pro¬ 
ceeded to the bund. At this time the coro- 
p'ainant’s party had either finished the 
cutting or ceased to do so, when they saw 
the accused approaching. The latter at¬ 
tacked the complainant’s party and drove 
them to their village. One or more of the 
assailants also beat a man, who was present 
there, but was not connected with the cut¬ 
ting of the bund, both in the first attack 
and when they returned from the .chase, 
and fractured his skull, in consequence of 
which he died shortly after ’.— Held, that 
the accused were members of an uulawful 
assembly from the beginning, as they went 
armed with lathis and in large numbers to 
enforce their right at all hazards, that, if 
not so at the beginning, they became an 
unlawful assembly, and had no right of 
private defence, when the opposite party 
had ceased cutting the bund, and that, even 
if they had. they exceeded their right by 
attacking their opponents and chasing them 
and by beating the deceased. SAwnitfr Sing 
V. Burmah Mahto, 33 W. R. Cr. 25, Pach¬ 
kauri V. Queen-Empress ( 1 . L. R., 24 Cal. 
686), distinguished. Kabiruddin v. £«• 
peror, I. L. R., (35 Cal. 368, 13 C. W. N. 
384), followed.— Empbror v. Ambika Lal, 

1 , L. R., 35 Cal. 443. 

7. Privatb Dbfbncb,— of — Com* 
mon object, as found *by Trying and Ap* 
peltate Courts—Penal Code (Act XLV. of 
tS6o) ss. go —/06] No right of private 
defence arises where a large bjdy of 
men go armed and prepared for a fight, 
and attack the opposite party with intent 
to enforce their right or supposed right 
to certain land. The petitioners number¬ 
ing from forty to sixty, armed with lathis, 
spears and heavy billets of wood, proceeded 
to the disputed land, attacked the com¬ 
plainant and his father, and destroyed the 
crops growing thereon. BOjth parties claim¬ 
ed the land as having fallen to iheir shares 
on partition. The Magistrate found that 
the complainant was in possession and had 
grown the crops that the right of 

private defence did not arise, as there was 
no invasion of the petitioner’s rights on the 
day of occurrence, and, in any case, that 
they had ample time to have recourse to the 
authorities for the protection of their rights. 
Where the accused were charged with 
rioting with intent to dispossess the com¬ 
plainant, but the Appellate Court thought 
the question of possession not clear and 
found them guilty of rioting with the in¬ 
tention of enforcing their right or supposed 
right;—//vW that both common objects 
raised the s.^me questions, and that the 
accused were in no way prejudiced.— Ma* 

n'ruddin V. Empbror, 1 . L. R., 35 I-*)- 384* 
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Proclamation^ 

Proclamation — Criminal Procedure 
Code (Act V, of iBgB), ss. B7, 88^ Sg — Ab^ 
sconding offender—Proclamation and at* 
tachment—Sale of attached property—Title 
of pur chaser .1 Where property was attached 
and sold as property of a proclaimed offen¬ 
der under ss. 87 and 88 of the Criminal 
Procedure Code, it was held that, although 
the proclamation was irregular, yet the 
property having vested in third parties, 
strangers to the proceedings in which the 
proclamation was made, the sale could not 
be set aside.— Abdullah v. Jitu, I. L. R., 
22 All. 216. 

Prohibitory Order— 

Prohibitory ORDER-^Excavation of a 

tank—Injury to adjoining house ^Likeli¬ 
hood of a breach of the peace—Order passed 
on personal apprehension of the Magistrate 
xoithout evidence taken or urgency recorded 
-^Criminal Procedure Code {Act V. of i 8 gS) 
5.1441 The petitioner excavated a tank 
on his own land, adjoining the house 
of the opposite party, and the latter ob¬ 
jected to the excavati )n on the ground 
that his house would be thereby rendered 
unsafe. No likelihood of a breach of the 
peace appeared from the police report 
or the written statements of the parties, 
but the Magistrate made the order under 
s. 144 of the Criminal Procedure Code 
without inquiry or recording any urgency : 
Held, that the order was illegal, and that 
8 . 144 was not applicable without inquiry 
or recording any urgency.— Kamini Mohan 
Das Gupta v. Harbndra Kumar Sarkar 
I. L. R, 38 Cal, 876. 

Prosecution— 

I. PKOSEC\ 3 T\OH^Calcutta Municipal Act 

(Beng.m of t 8 gg) ss. 559 (tSJ, 5 ^ 5 / (*), 
Cjl^Noncompliance with notice to remove 
encroachment on public street—‘Institution 
of prosecution more than three months after \ 
expiry of notice—Limitation—‘Continuing 
offence—Bye-laws, validity of—Ultra vires-l 
A prosecution for failure to comply with 
a notice by the Chairman to remove an 
obstruction on a public street, instituted 
more than three months after the expiry 
of the date fixed therein, is barred under 
s. 631 of the Calcutta Municipal Act. 
A Bye-law must conform to the provisions 
of the law under which it purports to be 
made. Rule (i) of the Bye-laws framed 
under s. 559 (i8> of the Act is ultra vires, 
in 80 far as it creates a continuing breach 
after notice fn violation of the terms of 
8. 561 (6).— Narain Chandra Chattbr- 
jBB V. Corporation of Calcutta, 1 . L. 
R., 37 Cal. 545 - 

gi^2. Prosecution— for — Jurisdic* 
tion—Criminal Procedure^ Code (Act V. 


Prosecution {contd.)— 

of i8g8j s. 476—Prosecution for offence 
committed before predecessor in office— 
Practice-I The petitioner swore an affi¬ 
davit, making certain allegations against 
a peon, in a suit pending in the Court 
of the Additional Munsif of R., who ordered 
an enquiry. On the transfer of that offi¬ 
cer, the suit was made over to the 2nd 
Munsif, and the enquiry was continued 
by the ist Munsif of the place who under 
s. 476 of the Criminal Procedure Code 
ordered the prosecution of the petitioner 
for making a false affidavit;— Held, that 
the affidavit having been filed before the 
additional Munsif, the ist Munsif had 
no jurisdiction to make the order. Begu 
Singh V. Emperor, (I. L. R., 34 Cal. 551,) 
followed. Runga Ayyar v. Emperor, I. L, 
R., 29 Mad. 331, not followed.— Kartik 
Ram Bhakat v . Emperor, I. L. R., 35 
Cal. 1 14. 

3. Prosecution— Limitation — Calcutta 

Municipal Act {Beng. III. of tSgg), ss. 408, 
4ig, S 74 <53 /—Bustee improvement*^ 

Notice—Date of offence—Subsequent notice 
under s. 41 g—Extension of time by Cor- 
poratimJ] Where a notice under s. 408 
of the Calcutta Municipal Act was served 
on the owner of a bustee on the 3rd March 
1906, directing certain improvements with¬ 
in three months from its date, but the 
owner failed to comply with it and served 
a notice under s. 419 of the Act on the 
and July, whereupon the Corporation gave 
her further time till the 2nd January 1907, 
and instituted a complaint on the 23rd 
January for non-compliance with the terms 
of the notice of the 3rd March 1906:— 
Held, that the three months having expired 
on the 2nd June 1906, the offence was 
committed on the next day, and the pro¬ 
secution was, therefore, barred under s. 
631 ; and that the notice under s. 419 and 
the extension of time by the Corporation, 
both being after the date of the offence, 
were ineffectual in extending the period 
of limitation —KuMUD KuMARi Dassi v. 
Corporation of Calcutta, I. L. R., 34 
Cal. 909. 

4. Prosecution — Commencement «/.] 
Held that a prosecution commences when 
a complaint is made. It is not necessary, 
in order to maintain an action for malicious 
prosecution, that the charge was acted 
upon by the Magistrate; it is enough if 
the charge was made to the Magistrate 
with a view of inducing him to entertain 
it.—A hmedbhai V. Framji Edulji, I- L. 
R , 28 Bom. 226- 

5. Prosecution— for — Criminal 
Procedure Code {Act V. J8g8), s. 476 — 
Indian Penal Code. {Act XLV. of i860) 

[Cr. Dig.—2S0 
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Public Nuisance {contd.)^ 


ss. 114, If 9, f93 2to^Cogni0ance 

in the cowse of a judicial proceeding —• 
Jurisdiction udicial t>roceedings^Bxe ■ 
cution proceeding; ] The powers conferred 
by s. 475 of the Criminal Procedure Code 
can only b- exercised if the offences in 
respect of wni:h a prosecution is o dered 
have come to the cogni/mei of the Court 
in a juiiciil proceeding. Execution pro¬ 
ceedings subsequent to the trial of a suit 
are not judicial proceedings. Hara CItaran 
Mookerjee v. Emperor, ( 1 . L. R-, 32 Cal. 
367,) followed. Begu Singh v Emperor, \. 
L. R, 34 Cal, 551. Dharmidis Kamir 
V. Sa^ore Santra, ii C. VV. N. 119, and 
Emperor v. Molla Euala Karim, I. L. R., 
33 Cal. 193, referred to.— Kanto Ram 
Das V. Gouardhan Das, 1 . L. R., 35 
Cal; 133. 

Public Gambling Act— 

1. Public Gambling —( Act III. of 1SS7), 

%. $^Jurisdiction—'Po'Toer to issue search 
7v.arrant —' Officer itvested 'uith the full 
powers 0/ a Magi',tra‘c"^Sub divisional \ 
officer iisuing warra-it for search outside 
his subdivision'], llel i that a search-warrant 
issued under s. 5 of the Public Gambling 
Act 1867, by a first class magistrate was not 
invalid by reason of the fact that the house 
to be searched was situated outside the 
limits of the tahsils in respect of which such 
Magistrate had been appointed Sub divi 
sional officer. —Emprror v. Adbu Singh, 
I. L. R., 34 All. 597. 

2. Public Gambling — {Act Ilf of tSOy). 
s. 12^'Mere game of skill "—Game of 
chance.] Held that a game which is in fact 
only to a very slight extent a game of skill 
and almost entirely a game of chance is not 
a game which is excluded by reason of s. 12 
of the Gambling Act, 1867, from the pre¬ 
vious provisions of that Act. Hari Singh 
V. King’Emperor, 6 C. L. J. 708, distin¬ 
guished.— Empkror V. Ammai) Khan, I. L. 
R., 34 All. 96. 

Public Nuisance— 

1. Public Nuisancb— Penal Code (Act 
XLV, of t86o), ss. 268, 2Q0—Soliciting for 
purposes of prostitution.] Held that the 
soliciting for purposes of prostitution of 
passers by on a public road is not a public 
nuisance, as that term is defined in s. 268 

of the Penal Code.— Qukbn-Emprbss v. 
Nanni, I. L. R., 32 All. 113. 

2. Public Nuisancb—C/ ojw of title to 

land—Bona fides of claim —Limitation, 
question of—Criminal Procedure Code (Act 
V. of iSgS) s. ijj.] Where a party, against 
whom a conditional order under s. 133 of 
the Criminal Procedure Code is passed for 
an alleged obstruction or nuisance 0!i land, 
raises a claim of title to such land, the 


Magistrate mist come to a proper finding 
as to the question of bona fides of the claim ; 
and he is not competent to decide whether 
it is barred by limitation.— Kamini Kumar 
Biswas v. Empbror, I. L. R., 35 Cal. 283. 

3. Public Nuisance— Obstruction ofJord 
by erection 0/ bund—Prescriptive right oj 
public to user of ford—Desuetude of right to 
erect bund—Use of one's right so as not to 
cause obstruction or nuisance—Criminal 
Procedure Code (Act V, of i8g8j s. /jj] 
Where the petitioner erected a bund in a 
river, the effect of which was to render it 
unfordable at a place where the stream had 
been fordable throughout the year, except 
for a few days during the freshets, and 
claimed the right to do so, but it was proved 
that for a period exceeding 20 years the 
public had used the ford, and had never been 
so obstructed in crossing the river on feet 
or on vehicles: Held, that the public had 
acquired a prescriptive right of way through 
the river and that the petitioner had lost 
his right of erecting a buyid by long desue* 
tude; that even it the petitioner had a 
subsisting right to dam the river by a 
bund, suob right was subject to the maxim 
sic utere tuo ut alienum non laedas ; that 
his action had caused an obstruction, which 
was not justifiable to the public who were 
in the lawful enjoyment of a right of way 
and that the Order of the Magistrate to 
remove the obstruction was not illegal.— 
iiAPKBR N SWAB t». Empbror, I. L. R, 32, 
Cal. 930 

4. Public Nuisance—Pw6/iV way, obs‘ 
tr.iclion in —Bona fide claim of title— 
Reasonable and proper order—Jury—Ver. 
diet—Criminal Procedure Code (Act V. of 
iSgSj ss. ijj, rjQ.] Where in a proceeding 
under s. 13301 the Criminal Procedure Code 
the opposite party, in showing cause why 
.»n obstruction should not be removed from 
a public way, alleged that the way was the 
private property of his employer and asked 
lor a jury to be appointed, and the Magis¬ 
trate instead of first sati»fying himself as to 
the bona files of the claim referred the 
following question to the jury j—“ Is there 
a public right»of*way at the points where 
stand the buildings whose removal has 
been ordered ? ’’ Held, that this was not 
a proper reference. What the jury had to 
try was whether the Magistrate’s order was 
reasonable and proper. — Matuk Dhari 
Tkwar! V. Hari M.\dhab Das, I. L. R. 31, 
Cal. 979. 

5. Public Nuisancs — Criminal Prece- 
dure Cede (Act V. of iSgS), s t33—Nui~ 
sauce — Bncroichment upon unmeialled 
portion 0/ a Government roarf.J Held that 
any obstruction upon a public road it a 
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Public Nuisance {contd .)— 

nuisance within the meaning of s. 133 of 
the Code of Criminal Procedure, whether 
in point of fact it causes practical inconve¬ 
nience or not.— Qukbm-Empress v, Kbdar 
Nath, I. L. R., 23 All. 159. 

6. Public Nuisance — Indian Penal 
Code (Act XL V. of 1S60J, 5. 268 and s. 2Q0.'] 
In order to constitute an* offence under s. 
268 of the Penal Code it is not necessary 
that the alleged nuisance should produce 
smells injurious to health, it is sufficient if 
they be offensive to the senses Rex v. Neil, 
2 C. & P. 485, approved of. To allow a 
large stack of bones to remain uncovered 
in the open for a long time so as to become 
rotten and to emit a smell noxious to peo¬ 
ple living in or passing by the vicinity is 
not an act which a bonemill manager is 
entitled to do in carrying on his trade in a 
reasonable way and by allowing such act to 
be done he would be guilty of committing 
a public nuisance.— Bkrckeprlo v. Em« 
PBROR, I. L. R., 34 Cal. 73. 

7. Public Nuisance — to sue — 
Special damage—District Police Act {Bom¬ 
bay Act IV. of i8go), s. 44—Orders by Dis¬ 
trict Magistrate — Religious assemblies, 
orders at^Music, rights to play '\ No in¬ 
dividual or class of individuals can sue in 
respect of a public right unless the obstruc¬ 
tion caused has resulted in special damage. 
The Bombay Police Act (iV of 1890J is 
not intended to confer any right upon any 
individual or class of His Majestys' subjects 
which had not been given by the common 
law. The Act was passed in the interest of 
public peace. — Virupanappa Fakirappa v. 
Sheriff Sab Mulla Masud Sad, ii Bom. 
L. R. 372 ; 2 Ind. Cas. 494. 

8 . Public Nuisance— o/coivs by 

Muhammadans — Custom.~] Under certain 
limitations the slaughtering of kine by 
Muhammadans is not illegal. It is the 
legal right of every person to make such 
use of his own property as he may think 
fit, provided that in so d .ing he does not 
cause real injury to others or offend against 
the law, even though he may thereby hurt 
the susceptibilities of others. The right of 
Muhammadans to slaughter kine is one to 
which they are legally entitled irrespective 
of custom, and it is only when they abuse 
the right that its exercise can be interferred 
with Muttumira v. Queen-Empress, I. L. 
R., 7 Mad. 590, Queen-Empress v. Byramji 
Edalji, 1 . L. R , 12 Bom. 437. Queen-Em¬ 
press V. Zaki-ud-din, 1 . L. R , 10 All. 44, 
Queen-Empress v. Imam Ali, I. L. R., 10 
All. iSOi Romesh Chunder Sannyal v. Hiru 
Mondal 1 . L. R., 17 Cal, 852, and Hadjee 


Public Nuisance {oanid.)— 

Muzhur Ali v. Gundo-jiree Sahu, 25 W. R. 
Cr R., 72, referred to — Shahbaz Khan v. 
U.MRAO Puri, I. L. R., 30 All, 181. 

Public Servant— 

1. Public Servant— Servant, re¬ 
ceiver appjinted under Land Registration 
Act, whether a — Non-attendance in obe¬ 
dience to order from public servant — Omis¬ 
sion to produce document to public servant 
— Obstructing public servant in discharge 
of public functions—Disobedience to order 
duly promulgated by public servant — Per¬ 
suasion to tenants not to pay rent to Receiver 
—Penal Code (Act XLV. of i860), js. 174, 
17s, t86, and iSS—Land Registration Act 
(VII. B. C. of 1876), s. 5(5.] Held,\\izta. 
Receiver appointed under s. 56 of the Land 
Registration Act is not a public servant 
within the terms of ss. 174, 175, 186, and 
18S of the Penal Code. Held, further, that 
such a Receiver was not a public servant 
legally competent to issue an order direct¬ 
ing persons to attend before the Collector 
with their collection papers and rent- 
receipts, and that disobedience to such an 
order did not constitute an offence either 
under s. 174 or s. S75 of the Penal Code. 
Held, also, that an order by such a Receiver 
forbidding persons to pay rent to any per* 
son other than the Receiver was not an 
order promulgated by a public servant law¬ 
fully empowered to promulgate such order, 
and that disobedience to. such order was 
not an offence within the terms of s. 188 of 
the Penal Code. Held, further that per¬ 
suasion addressed to tenants in the absence 
of such Receiver n>jt to pay rent to him 
was not an obstruction of the Receiver 
within the provisions of s. 186 of the Penal 
Code— Ebrahim Sircar v. Emperor, I. L. 
R., 29 Cal. 236. 

2. Public Servant— promulgated 
by—Hdts — Disobedience — Breach of the 
peace—Penal Code {Act XLV. of i860), s. 
188—Criminal Procedure Code {Act V. of 
i8g8) 5. 144) Although a Magistrate act¬ 
ing under s. 144 of the Criminal Procedure 
Code is empoweied to make an order 
prohibiting a person from holding a hdt on 
certain specified days of the week, the terms 
of the law do not empower a Magistrate to 
make a direction that the hdt shall be held 
upon certain days, leaving the party no 
option to hold his hdt upon some other 
days than those on which his rival holds 
his hdt. Before a person can be convicted 
under s 188 of the Penal Code for having 
disobeyed an order passed by a Magistrate 
under s. 144 of the Criminal Procedure 
Code, there must be some evidence on the 
record showing that the disobedience of the 
Magistrate's order was likely to lead to a 
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Public Servant 

breach of the peace.— Shyamanand Das 
Paharaj V. Empbror, I. . R., 31 Cal. 990 

3. Public Servant — Clerk to a Sub- 
Registrar — Illegal gratification — Penal 
Code (Act XLV. of i860) ss 2t, t6i — Re¬ 
gistration Act (III. of i8'jt) ss. 6 to 14, 6g, 
84.'] A clerk appointed by a Sub-Re^^i^trar 
and paid out o( an allowance given to the 
Sub-Registrar, is not a “ public servant ” 
within the meaning of s. 2i of the Penal 
Code.— Bhaowati Sahai v. Emperor, I. 
L. R , 32 Cal. 664. 

4. Public Servant— 5 a// Department — 

Peon attached to office of Superintendent of 
the Salt Department^Manager of Estate 
under Court of Wards—Penal Code (Act 
XLV. of i860) s. 2i,c/. (9)f\ An officer 
in the service or pay of Government within 
the terms of s. 3i. cl. (pj of the Penal Code 
is one who is appointed to some office for 
the performance of some public duty. 
//e/</that a peon in the service and pay of 
Government and attached to the office of a 
Superintendent of the Salt Department is a 
public servant. further, that a Mana¬ 

ger of an estate under the Court of Wards 
is not a public servant. Reg. v. Ramajir it» 
Jivbajirav (12 Bom H. C. R. i) and The 
Queen v. Arayi ( 1 . L, R., 7 Mad. 17) re¬ 
ferred to ; Queen Empress v. Mathura 
Prasad (I. L. R., 21 All. 127) dissented 
from.— Nazamuddin v. Qubbn-Emprkss, I. 
L. R., a8 Cal 344. 

5. Public Servant — Held that a gorait 
is a public servant within the meaning of 
sections 21 and 99 of the Indian Penal 
Code.— Emperor v. Sidhu, I. L. R., 26 All. 
543 - 

6 . Public Servant— Assaulting a.] _ \ 

police constable, at midnight, entered upon 
the premises of a person who was regarded 
by the police as a suspicious character, and 
knocked at his door to ascertain if he was 
there, whereupon he came out and abused 
and pushed the constable, and lifted a stick 
as if he were about to hit the constable 
with it On a complaint being preferred 
under section 353 of using criminal force 
to deter a public servant in the execution 
of his duty, held that the offence had not 
been committed. The constable was not 
engaged in the execution of his duty as a 
public servant, and was technically guilty 
of house trespass, and his action was cal- 
culated to cause annoyance to the inmates 
©f the house, and was insulting to the ac¬ 
cused, who was justified in causing the 
slight harm which he had inflicted on the 
constable. The Utter could not be re¬ 
garded, under section gg as acting in good 
faith under colour of his office, as his action 
was not authorized by any police circular 


Public Servant {contd.)^ 

or order.— Dorasamv Pillai v. Emperor 
1 . L. R.. 27 Mad. 52. 

7. Public Ssrvant — Assault to deter 
a.]—A rule in the Police Code to the effect 
that, when any surveille is at home, proof 
of his presence can be secured by taking a 
thumb-impression on the report, does not 
impose any obligation on the surveille to 
give the thumb impression, and he cannot 
be forced to do so. Before an act can 
amount to an assault under section 051 of 
the Penal Code, it is necessary that a 
gesture or preparation should he made by a 
person which would cause another to ap¬ 
prehend that the person was about to use 
criminal force to him then and there. A 
preparation taken with words which would 
cause him to apprehend that criminal force 
would be used to him if he persisted in a 
particular course of conduct does not 
amount to an assault. Where a surveille^ 
on a domiciliary visit being paid to him by 
a police'ofBcer. refused to allow his thumln 
impression to be taken, and, on the officer 
attempting to take it, produced a lathi 
saying he would not allow the impression 
to be taken, and, if any one asked for it, 
he would break his head held that the act 
of the surveil'e did not amount to an 
assault, and that his conviction under 
section 353 of the Penal Code should be 
set aside. Held, further, that, if his act 
had in itself amounted to an offence, section 
99 of the Penal Code would apply.>^ 
Birbal Khalifa c. Emperor, L. R., 30 
Cal. 97. 

8. Public Servant —of order 
promulgated by.'] A person was called 
upon by an Abkari Inspector to attend a 
search held under section 103 of the Code 
of Criminal Procedure, and did so He, 
however, refused to sign the search-list 
when it was prepared. Oi^ a charge being 
preferred against him under section 187 of 
the Indian Penal Code of intentionally 
omitting to assist a public servant in the 
exccuti <n of his duty, held that the accused 
was not guilty of an offence under section 
187. Assuming that a person, called upon 
to attend and witness a search, under 
section 103 of the Code of Criminal Pro¬ 
cedure, is under a legal obligation to attend 
the search and sign the search-list, the 
“ assistance which a person is bound, by 
the earlier part of section 187 of the Penal 
Code, to render is ejusdem generis with the 
various forms of assistance referred to in 
the Utter part of the section. It must have 
some direct personal relation tb the execu¬ 
tion of the duty by the public officer. The 
signing of the search-list required by sec¬ 
tion 103 is an independent duty which is 
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imposed on the witness, whereas the word 
“assistance,’ as used in the section, im¬ 
plies that the party who assists is doing 
something which, in ordinary circum¬ 
stances, the party assisted could do for 
himself.— In thb Matter of Ramaya 
Naika, I. L. R., 26 Mad. 419. 

9. Public Servant — Disobedience of 
order, promulgated by."] Where certain 
persons taking part in a religious pro* 
cession gratuitously disobeyed the orders 
of the police concerning the manner in 
which such procession was to be conducted, 
with the result that a riot was only averted 
by bringing armed police upon the scene, 
it was held that the persons concerned 
acted — though not “ malignantly,’* yet 
" wantonly’’ within the meaning of section 
153 of the Indian Penal Code, and were 
properly convicted under that section.— 
Empress v. Husain Baksh, I. L. R. 20 
All. 569. 

10. Public Servant— Land-mark fixed 
by.'] The parties to a proceeding under 
s. 14s of the Criminal Procedure Code, by 
mutual consent referred the dispute as to 
the possession to the arbitration of A, and 
the Magistrate thereupon cancelled the pro¬ 
ceedings under s 145, The arbitrator, in 
order to deBnethe boundary, erected certain 
pillars, which were destroyed by the accused, 
and they were in consequence convicted 
under s. 434 of the Penal Code, Held that 
the conviction was illegal, as A was not an 
arbitrator within the definition of 9. 2t 
cl. 6 of the Penal Code nor was he a pub¬ 
lic servant authorized to fix the pillars 
wrthin the meaning ol s. 434 of the Code.— 
Sunder v. Emperor, I. L. R., 30 Cal. 1084. 

M. Public Servant— fixed 
by,] A Magistrate making an order under 
s. 145 has no authority to cause the property, 
which is subject of a dispute likely to oc¬ 
casion a breach of the peace, to be demar¬ 
cated by boundary pillars, and consequently 
if he does so, a person destroying or 
removing such boundary pillars is not liable 
to conviction under s. 434 of the Indian 
Penal Code.— Emperor v. Rameshar, I. L. 

R. , 27 All. 300. 

12. Public Servant — Personating a ] 
Held that to constitute the offence provided 
for by s 170 of the Indian Penal Code, it is 
not necessary that the act done or attempt¬ 
ed to be done should be such an act as 
might legally be done by the public servant 
personated. Queen^Empress v. Wasir yan, 
(I, L. R., lo All 58) referred to.— Emperor 
v. Aais-un-din, I. L. R„ 27 All. 294. 

13 Public Servant — Resistance to.] 

S. 251 of the Code of Civil Precedure re¬ 
quires the Court to specify in a warrant for 


Public Servant (contd )^ 

execution of decree the day on or before 
which the warrant must be executed. A 
Commissioner attempting to give posses¬ 
sion under a time expired warrant, has no 
authority to go upon land in the possession 
of the party, who resists the execution.— 
Abinash Chandra Aditya v. Ananda Pal, 
I. L. R., 31 Cal. 424. 

14. Public Servant — Resistance to.] 
Where resistance was made to the execution 
of a warrant issued by a Civil Court for the 
attachment of the moveable properly of the 
judgment-debtor, the warrant being general 
in its terms, and not purporting on the face 
of it to authorize the seizure of the pro¬ 
perty of the judgment debtor, nor giving 
the peon executing it authority to enter his 
house, nor containing the name of the judg. 
ment-debtor, held that the warrant was not 
one which could be lawfully executed against 
the judgment-debtor, and that resistance to 
the execution of such warrant did not con¬ 
stitute an offence under s 147 of the Penal 
Code. Held, further, where one of the party 
resisting the execution had exceeded hia 
rights, and indicted a severe injury on one 
of the opposite party, that his conviction of 
an offence under s. 325 of the Penal Code 
was lawful. Held, also, that s. 141, cl. (2), 
of the Penal Code, does not have the effect 
of making an assemblage of persons an 
unlawful assemblage if the object with 
which they assembled was a perfectly legal 
one.— Uma Charan Singh v. Emperor, I. L. 
R., 29 Cal. 244. 

15 Public Servant — Resistance to.] 
Held that a Receiver appointed under s. 56 
of the Land Registration Act is not a public 
servant within the terms of s. 174, 175, 186, 
and 188 of the Penal Code. Held, further, 
that such a Receiver was not a public ser¬ 
vant legally competent to issue an order 
directing persons to attend befoie the Col¬ 
lector with their collection-papers and rent- 
receipts, and that disobedience to such an 
order did not constitute an offence either 
under s. 174 or s. 175 of the Penal Code. 
Held, also, that an order by such a Receiver 
forbidding persons to pay rent to any person 
other than the Receiver was not an order 
promulgated by a public servant lawfully 
empowered to promulgate such order, and 
that disobedience to such order was not an 
offence within the terms of s. 188 of the 
Penal Code. Held further, that persuasion 
addressed to tenants in the absence of such 
Receiver not to pay rent to him was not an 
obstruction of the Receiver within the 
provisions of section 186 of the Penal Code. 
—Ebrahih Sircar v. Emperor, I. L. R., 
29 Cal. 236. 

16. Public Servant — Resistance to.] 
An Assistant Collector issued warrants for 
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the arrest of certain v/itnesses, for whose 
attendance summonses had been issued, 
but who had not appeared in obedience 
thereto. The serving officer had not been 
able to effect personal .service of the sum¬ 
monses, but had affixed copies to the houses 
of the persons to be served. The Court, 
previous to issuing warrants, did not com¬ 
ply with the provisions of s. 8a of the Code 
of Civil Procedure, though it wa> apparently 
of opinion that there had been due service 
of the summonses The officers charged 
with the execution of the warrants arrested 
one of the witnesses, but they were attacked 
by N and others, and the mm they had 
arrested was rescued N wi-j convicted 
under ss. 225B and 353 of the Indian Penal 
Code. Held that, even if section 225B 
was not applicable, the conviction under 

353 of tbe Code was perfectly justified.— 
Hmpbror V. Nakb.\dbsm\v.\r, I. \. R., 27 

All. 491. 

17. Public Servant— Resistance tn — 
It is the intention of the law that, when a 
public servant attaches property under a 
warrant in execution of a decree, he must 
have the warrant with him, otherwise the 
taking of the property is not lawful. Etn^ 
press 0/ India v. Amar Hath (I, L. R., 5 
All. 311) referred to.—E .mprror v. G anbsh l 
Lal, I. L. R , 27 All. 258. 

18. Public \st ^Resistance to — 

A Magistrate issued a proclamation under 
s. 87 of the Criminal E'rocedure Code and 
an order of attachment, under s. 88, of the 
property of certiin absconding accused 
persons. During the attachment, an objec* 
tion was raised th-at the property being 
attached did not belong to the absconders. 
The police-officer, on being informed by 
the patwari that it was their property, con¬ 
tinued the attachment. A mob, among 
whom Were the accused, assembled, and, by 
assuming a threatening attitude, prevented 
the police-officer from further attaching the 
property. Held, the conviction of accused 
under ss. 14;? and 183 of the Penal Code 
was right. Held, further, that, even sup¬ 
posing the property attached was not the 
property of the absconders, the rightful 
owner had no right of private defence of 
his property, inasmuch as the evidence 
showed that the police officer was acting in 
good faith under colour of his office; and, 
even supposing the order of attachment 
might not have been properly made, that 
would in itself be no suificient ground for 
such a defence.— Bjiai Lal Chowdury v. 
Empbror, I L. R. 39 Cal. 417, 

19. Public Shrvant — Resistance i.y^ 
The law as laid down in Chapter IX. of the 
Agra Tenancy Act, 1901, doos not authorize 


Public Servant (conld.)^ 

the adjournment of a sale of distrained pro¬ 
perty owing to the absence of bidders. 
Hence, where, for this reason, an amin 
adjourned a sale and fixed a fresh date, and 
obstruction was offered to the sale so 
adjourned, it was held that the persons so 
obstructing the sale could not be convicted 
under s. 184 of the Indian Penal Code.— 
Empbror V. Tara Singh, I. L. R., 27 All. 
480. 

20. Public Servant Resistance 
Where, under a written order signed by a 
Tashildar, the Naib Nazir was directed to 
I realize certain canal dues, and he, on 
attempting to do so by attachment and sale 
of the defaulter's property, was resisted by 
the owners of the property, it was held that 
the conviction of the persons offering re¬ 
sistance under s. 186 of the Indian Penal 
Code was good. The Tashildar’s order, 
though not of a formal nature, was sufficient 
evidence that the Naib Nazir was acting as 
a public servant in the discharge of his 
duty. Held also that the appointment of 
iambardars does not preclude the Revenue 
authorities, if they think fit, from realizing 
canal dues from the persons by whom the 
dues are actu ally p lyabic. Queen- Empress 
V. Poomal.ii Udayan (I. L. R , 21 Mad. 296) 
referred to.— Emperor v. Abdullah, 1 . L, 
R., 27 All. 499. 

Public Street- 

Public Strbbt — Right to carry Re- 
ligi ms Processions in — Custom — Right 
io obstruct such processions not claimable 
on the ground of usage or custom—When 
proof of damage necessary in suit brought 
for obstruction of procession"] Persons of 
all sects and creeds arc equally entitled to 
carry religious processions along public 
streets and thoroughfares and no particular 
sect c.an claim, on ihe ground of custom or 
immemorial use, an exclusive right to 
carry processions through such streets. 
The exercise of such right must not inter¬ 
fere with the ordinary use of such streets 
by the public and must be subject to such 
directions as the Magistrate may lawfully 
give to prevent obstructions of thoroughfare 
or breache.a of public peace Sadagopa- 
chijriar v. Krishna Sfoorthy Rao (I. L. R., 
30 Mad 185 at 190), referred to. An action 
for obstructing a procession may not be 
maintainable without proof of special 
damage. Where, however, an illegal order 
of the Magistrate has been procured res¬ 
training such procession, a suit to declare 
the right to carry such procession is sustain¬ 
able without such proof, the cause of action 
b ing the improper order so obtained by 
the defendants — Kano\sami Mudali e. 
Subroya Mudali. 32 Mad. 478. 
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R. 

Railway Endangering safe- 

ty of persons—Death by rash or negligent 
act — Contributory Negligence — Indian 
Penal Code (Act XLV. of 1860J. s. 304A .— 
Indian Railmays Act (IK. of tSgoJ s. /o/.] 
The Bengal-Nagpur Railway is worked on 
the "line clear and caution message” 
system, no train being allowed to leave a 
station without a *'line clear ” certificate, 
in a prescribed form, to the effect that the 
line is clear up to the next station. The 
petitioner, the assistant station-master of 
Gomharria Station, who was on duty and 
busy issuing tickets to passengers, wrote 
out in the prescribed form-book the foN 
lowing conditional line clear message, al¬ 
though he had received no message from 
Sini Station: ‘‘on arrival of 15 down 
passenger at Gomharria, line will be cleared 
for No. 80 up goods train from Gomharria 
to Sini.” All the particulars required by 
the rule were not filled in, no number was 
entered on it, nor was the time of arrival 
of the train fill-d in. The form-book was 
left in the station master's room The 
guard of No. 80 up goods train which was 
waiting at Gomharria entered the station- 
master’s room in his absence, took the 
imperfect certificate out of the book and 
without reading it appended his signature, 
passed it on to the driver and gave the 
signal for the train to start,—all without 
the knowledge of the petitioner. The 
result was a collision between the 15 down 
passenger train and the So up goods train 
causing the death of several persons. The 
petitioner was convicted under s. 304 \ of 
the Penal Code and s. loi of the Indian 
Railways Act of 1890, and sentenced to 
rigorous imprisonment that the 

act of the petitioner did not in itself endan¬ 
ger the safety of other persons, and that 
the effect was too remote to be attributable 
to such a cause. Sant Dassv. The Empress, 
Ind. Ry. Cas. 722, followed. Shankar 
Baikrishna V King-Empbror, I L. R. 32 
Cal 73. 

Railways Act— 

I. Railways— IX. of i8go), s. 7 — 
City of Bombay Municipal Act (Bom. Act 
III. of 1B88), sec. sgg^Use by Railway 
Company of its premises for storing timber 
'^License from the Municipal Commissioner 
for the use not necessiry.'] The Agent of 
the G. I. P. Railway Company having been 
charged in the Presidency Magistrate’s 
Court at the instance of the Bombay 
Municipality under section 59^ (l) (rf) of 
the City of Bombay Municipal Act (Bom. 
Act III. of i8d8) with having used the 
Company’s premises for storing timber 
without a license granted by the Municipal 


Railways Act (conid.) — 

Commissioner, the Presidency Magistrate 
recorded evidence and referred the fol¬ 
lowing question under section 432 of the 
Criminal Procedure Code (Act V. of 
189S) Dj the statutory powers given 
to the Railway Company (section 7 of the 
Indian Railways Act IX. of 1890) preclude 
the necessity of obtaining a license from 
the Municipal Commissioner, to use pre¬ 
mises in such a manner as is necessary for 
the convenient making, altering, repairing 
and using the Railway?” Held, that no 
such license was necessary. Section 7 (i) 
of the Indian Railways Act (IX. of i8go) 
authorizes the Railway Administration to 
do all acts necessary for the convenient 
making, maintainir g, altering, repairing and 
using the Railway notwithstanding any¬ 
thing in any other enactment for the time 
being in force. The storing of timber was 
necessary for the convenient making, &c., 
of the Railway line. Under section 7, sub¬ 
section 2 of the Indian Railways Act (IX. 
of 1890) the Governor-General in Council 
ind not the Municipal Commissioner has 
the control of the Railway Administration in 
the exercise of its powers under sub-section 
I. — Municipal Commissionsr op Bombay 
V. G. I. P. Railway Company, 34 Bom. 
252. 

2. Railways /.V. of i8 goJ,s.iio 

—■* Compartment ”—Meaning of the word.] 
Per Jenkins, C.J., and Candy, J.\ —Good 
sense requires that, to the word ' compart¬ 
ment” in certain sections of the Railways 
Act (IX. of 1890), the quality of complete 
separation should be attributed, and It is 
with that force that it is used in s. ito. 
Per Ranadb, J .—The word ” compartment” 
is used in s. 1 10 of Act IX. of 1890 in the 
same sense in which it is used throughout 
the Act, and does not necessari ly mean a 
completely partitioned division. — In re 
Dadabhai Jamsbdji, I. L, R., 24 Bom. 293. 

3. Railways— IX of iSgo), s. in. 
-^Starting train without line clear.] F. 
the fireman of a goods train, started the 
train without proper authority and without 
“ line clear.” He drove the train for 4 
miles along the main line which was a 
single one and met another goods train, 
which was coming from the opposite 
directions. Both the trains were stopped 
at a distance of about 300 yards of each 
other and thus a collision was avoided. 
Held that F. had endangered the safety of 
persons in both the trains and so was guilty 
under s. 101 of the Railway Act— Fazal 
Din V. King-Emphror, 13 P. R. 1906, Cr. 

4. Railways — (Act IX. of t8 go)s. 125 — 
Cattle left in charge of keepers allowed to stray 
Oft a railway line—Liability of owner.] The 
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owner of rattle which have been allowed to 
stray upon a railway in consequence of the 
negligence of the person actually in charge 
of them on the owner's behalf is not liable 
to punishment under section 125 U) of the 
Indian Railways Act, 1890. Queen-Km- 
press V. Andi, I. L. R.. 18 Mad., 228, fol¬ 
lowed.—E mphror V. Gur Prasad Gir, I. 

L. R , 34 All. I. 

Receiving Stolen Property— 

Rhcbiving Stolen Property — Penal 
Code, s. 411 — Evidence — Conclnsivene$s.'\ 
Where the accused was found in possession 
of stolen ornaments three days after the 
theft, he being distantly related to the thief, 
and he disposed of the thing in a way 
gravely suspicious, it was held that the 
evidence was not conclusive.— Aswini Ku¬ 
mar Roy V. The Emperor, 10 C. W. N, 
21Q. 

Recognizance to keep the Peace— 

Recognizance to keep the Peace— 
Conviction under s. 143 of the Penal Code 
(Act XLV. of i860)—Criminal Procedure 
Code (Act V. of i8g8), s. ;od.] An offence 
under s. 143 of the Penal Code is not one 
of the offences specified in s. 106 of the 
Criminal Procedure Code, which would 
justify an order directing a person or per¬ 
sons to furnish security to keep the peace. 
There may be findings in the case which 
would justify such an order if such findings 
can be brought within the terms of s 106. 
Jib Lai Gir v. Jogmohum Gir (I. L. R., 26 
Cal. 576) referred to. Where the accused 
were convicted under s. 143 of the Penal 
Code, and ordered under s. 106 of the Cri- 
minal Procedure Code to furnish security 
to keep the peace, and it was alleged that 
the facts as proved showed that the accused 
came in a body, some of whom were armed 
with lathis, and some of whom used threats, 
and did other acts, showing an evident 
intention to commit breaches of the peace, 
held that there should have been an ex¬ 
press finding to that effect ; that if the 
accused or any of them acted in such a 
manner, they should have been convicted 
of criminal intimidation or other offence 
which would enable the Magistrate to bind 
them over to keep the peace ; and that the 
order under s. 106 should be set aside — 
Shro Bhajan Singh v. Mos.wvi, I. L. R., 
37 Cal 983. 

Recurring Fine— 

Rbcukrino Fine —Darjeeling Municipal 
Act {I, of igoo), s. 147—Bye law of Munici¬ 
pality — Continuing breach—Imposition of 
fine in advance.'Jl Held, that where, as in s. 
147 of Act I. of 1900 (l-ocal), it is directed 
that a breach of some law may be punished 
with a fine of a certain sum per diem so long 


Recurring Fine {contd.)^ 

as the breach continues, it is not competent 
to the Court to impose such fine in advance 
whilst sentencing an offender in respect of 
the original breach; but there must be 
proof of the continuing breach having been 
committed. Ram Krishna Biswas v. 
Mohendra Nath Moauntdar ( 1 . L. R, 27 
Cal. 565) followed.— Emperor v. Wazir 
Ahmad, I. L. R., 24 All. 309. 

Reference to High Court— 

Reference to High Court— rrim^na/ 
Procedure Code (Act V. of i8^), s. 507 — 
Power of Judge in dealing with evidence.'] 

In making a reference under s. 307 of the 
Criminal Procedure Code, the Sessions 
Judge is limited to the evidence at the trial 
which was before the jury.— Queen-Em¬ 
press V. Jadub Das, I. L. R., 27 Cal. 29 S' 

Reformatory Schools Act— 

Reformatory Schools—M r/ VllI, of 
t 8 g 7 ), SS. 8 , //, id, 3Rule framed by the 
Local Government—Youthful offender — Evi¬ 
dence of age — Order not properly pcsssed— 
Penal C)dc (Act XLV. of t 86 o), s. 83-] If 
an order for detention in a Reformatory 
School in substitution for transportation or 
imprisonment be not properly passed, a 
Court is not debarred by s. 16 of the Refor¬ 
matory Schools Act tVllI. of 1897) from 
altering or reversing such order. A boy of 
about nine years of age was found in the 
grounds^ ofj the residence of the Commis¬ 
sioner of Patna at 3 a m. in the morning 
with a brass lota in his hand He was tried 
summarily and, without any preliminary in¬ 
quiry as to the age of the boy being made, 
was Sentenced to three months’ rigorous 
imprisonment, or, in lieu thereof, to be de¬ 
tained in a Reformatory School for seven 
years. Held, the accused did not come 
within the definition of " )Outhful offenders" 
as given in the rules framed by the Local 
Government under s. 8 of the Reformatory 
Schools Act, and the offence of the accused 
being his first offence,',the case should have 
been dealt with under s. 31 of the Act. It 
is not that a Magistrate is under no circum¬ 
stances competent to find from the appear¬ 
ance of a person convicted by him that he 
IS a youthful offender, but it is generally 
d* sirable that there should be some reliable 
evidence on the point, and especially when 
it is necessary to determine the period of 
detention. The age of the {^accused being 
under twelve years, the Magistrate should, 
considering the provisions of s. 83 of the 
Pena) Code, have found that the accused 
hadj’attained sufficient maturity of under¬ 
standing to judge of the) nature and conse¬ 
quences of his act. — Qubbn-Euprrss V. 

Makimuddin, I. L. R., 37 Cal. 133- 
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Refusal to Answer Questions put by 
Police— 

Refusal to answer Questions rut by 
Police — Criminal Procedure Code {Act V. 
of 5. 161—-Examination of •witnesses 

hy the police—Legal obligation to speak the 
truth—Liability to punishment under ss. 
2^6, /7p, 287 of the Penal Code^ A refu¬ 
sal to answer questions asked by a police- 
officer under s. 161 of the Criminal Proce¬ 
dure Code is not punishable under ss. 176, 
179, and 187 of the Penal Code.— Queen- 
Empress V. Sankaralinga Konb, i. L. R., 
23 Mad. S44. 

Re-hearlng— 

Rb- hearing — Presidency Magistrate — 
Warrant-case — Criminal Procedure Code 
(Act V, of t8g8), Ch. XXI.—Accused^ dis- 
charge of — Case, re hearing of—Whether 
order of discharge a judgment.y Held, by 
the Full Bench (Ghose, J., dissenting), 
that a Presidency Magistrate is compete.it , 
to >e hear a warrant-case triable under Ch. 
XXI. of the Code of Criminal Procedure, 1 
in which he has discharged the accused per¬ 
son. Held, by Ghoss, 5 ^.—Where a Presi¬ 
dency Magistrate, by reason of the absence 
of the complainant, and without pronouncing ; 
any opinion as to the guilt or innocence of 
the accused, strikes of! the case, his order is 
not a judgment within the meaning of the 
Code, and may be altered or reviewed by 
him upon application being made, but where 
the Magistrate after taking evidence, how¬ 
ever incomplete that evidence may be 
exercises his judgment, and makes an order 
of discharge, he is not competent to review 
or alter it, and make further inquiry, without 
the order of the Superior Court. Queen-> 
Empress v. Dolegobind Dass (I L. R., 28 
Cal. 211) and Opoorba Kumar Sett v, 
Sreemutte Probod Kumary Dassi (i C. W. 
N. 49) approved of.— Dwarka Nath 
Mondul V. Beni Madhab Banerjbs, I. L. 
R , 28 Cal. 652. 

Remand— 

RBMAN d—A ppeal—Sessions Judge, power 
of — furisdiction — Practice.'] A Sessions 
Judge, while disposing of a criminal appeal, 
has no authority under the Code of Cri¬ 
minal Procedure to remand the case when 
the judgment of the Court below is unsatis¬ 
factory, directing it to write out a proper 
judgment after rehearing the parties, if they 
so desire. It is the duty of the Sessions 
Judge in such a case to go fully into the 
whole facts and dispose of the appeal. He 
cannot devolve this duty on the Court 
below.— Tara Chand Singh v, Empbror, 

1 . L. R., 32 Cal. 1069. 

Reply, Prosecutor’s Right of— 

Reply, Prosecutor’s right of — De¬ 
positions of witnesses before committing Ma^ 
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j Reply, Prosecutor’s Right of {ctd.)— 

gistrate — Evidence adduced by accused — 
Criminal Procedure Code (Act V. of j8g8) 
ss 262, 288, 28g, 2p2.] In a Sessions trial 
before the High Court, the accused, before 
he was asked by the Court under s. 289 of 
the Criminal Procedure Code whether he 
meant to adduce evidence, put in as evidence 
on his own behalf the depositions of certain 
witnesses taken before the committing 
Magistrate, which formed part of the record 
sent up by the Magistrate i — Held, that this 
cculd not be said to be ' evidence adduced 
by the accused ' after the case for the prose¬ 
cution had been closed, and that the prose¬ 
cution was therefore not entitled to reply 
under s. 292.— Emperor v. Robbrt 
Stewart, I. L. R., 31 Cal. 1050. 

Rescue from lawful custody— 

Rescue from lawful custody — 
Assault to deter public servant from dis¬ 
charge of duty — Arrest by ditffadar for theft 
not committed in his presence — Theft 
whether a continuing offence—Penal Code 
(Act XLV. of 1860J ss 22$, 353 and 37g — 
Village Chaukidari Act (Ben. VI. of 1870J 
s. 3g. cl. (2).] The arrest by a duffadar of 
a person for theft on complaint made to 
him, but not committed in his presence, is 
illegal under s. 39(2) of Bengal Act VI. of 
1870 : and neither the rescue of such per¬ 
son from his custody nor the threat to beat 
him does amount to any offence under s. 
225 or 8. 353 of the Penal Code. The 
offence of theft is not a “ continuing one.”— 
Bolai De V. Emperor, 1 . L. R , 35 Cal. 
361. 

Restoration of Possession of Pro¬ 
perty— 

Restoration of Possession of Propbr- 
TY— Criminal Procedure Code {Act V, of 
28g8) s. 522—Use of criminal force—Pe¬ 
nal Code {Act XLV of i860), s. J50.] In 
order to support an order under s. 522 of 
the Criminal Procedure Code (Act V. of 
189S), there must be a finding that the dis¬ 
possession was by the use of criminal force 
as defined in s. 350 of the Penal Code. Ram 
Chandra Boral v. Jityandria (I. L. R., 25 
Cal. 434) approved of.— Ishan Chandra 
Kalla v. Dina Nath Badhak, I L. R., 27 
Cal. 174. 

Retrial— 

I. Retrial— Judge, Jurisdic¬ 
tion of—Criminal Procedure Code {Act V. 
of i8g8), s. 423, cl. ib)—Power of Appellate 
Court to order a retrial ] A conviction and 
sentence under s. 211 of the Penal Code by 
a Magistrate having jurisdiction to try the 
case was on appeal, set aside, and a new 
trial, under the same section, was directed 
by the Sessions Judge. It was contended 
that the power to order a new trial under s. 

[Cr, Dig,—36,] 
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423, cl. (6), of the Crimin a! Procedure Code, 
could only be exercised when the conviction 
and sentence was set aside for want of 
jurisdiction in the trying Magistrate. Held 
that there is nothing in s. 423, cl (&). of the 
Code to limit the power of an Appellate 
Court to order a retrial. Queen-Empress v. 
Maula Buksh (1. L R., 15 All. 205) and 
Queen-Empress v Jabanulla (I- L- R . 23 
Ctl. 975) followed. Queen-Empress v 
Sukka (I. L. R., 8 All. 14) disapproved of. 
—Satish Chandra Das Bosk v. Qubkn- 
Empress, I. L. R., 27 Cal. 172. 

2. RB'TRIAL—Crimmd/ Frocedure Code, 
s. 403—Charge of an ofence under s 414 
of the Penal Code — Previous conviction 
under f. 41! in respect of other property 
stolen at the same time and from the same 
person."] Held that where a person had 
been convicted under s. 411 of the Penal 
Code in respect of certain properly stolen 
on a panicular occasion from a particular 
person, he could not subsequently be tried 
for an offence under s. 414 of the Code in 
respect of other property stolen on the 
same occasion from the same person. 
Queen-Empress s, Makhan (I, L. R., 15 
All. 3«7), referred to.—E mpsrok v. Mian 
Jan, 1 . L. R-, 28 All 313. 

3. RB'TRIAL—“Criwfnflf Procedure Code, 
335. 403~~Penil Code, ss. 365,452 — 

Abduction ] The accused trespassed into 
the house of the paramour of a widow, 
beat the latter and his brothers and carried 
off the widow. They were tried and con 
victed under s. 452 of the Penal Code. 
Held that s. 403 of the Criminal Procedure 
Code, does not debar the subsequent trial 
of the accused under s. 365 of the Penal 
Code for c irrying off the widow.—B aldho 
Pbrshad V. King Empkror, 3 A. L. j. 2. 

4. RR'TRIAl— fudge, jurisdic¬ 
tion of—Power of Sessions judge on revi- 
sion-^Conviction of offence without charge 
•^Order of AppelLxte Court for re-trial^ 
Criminal Procedure Code {Act V. of 

ss. 23J to 423.] Where an accused was 
charged under s. 471 of the Penal Code of 
dishonestly using as genuine a false docu¬ 
ment, and the Magistrate convictei him 
under s. 500 ol that Code ol defamation, 
of which offence there was no charge framed 

against him. Held that the Sessions Judge, 
if he thought a new trial necessary, should 
have proceeded under s. 2)2 of the Crimi¬ 
nal Procedure Code, under which an Ap¬ 
pellate Court is competent to direct a re¬ 
trial and not, as he did, under s. 423. 
j[ 7 Mo?^^“*Whether an Appellate Court has 
under s. 428 of tlio Code general power to 
order a new trial. — Gobinda Pkrsh.ad 
Pandby V, Garth, I. L. R., 28 Cal 63. 


Retrial (contd.)^ 

5. Re-trial—C rfm/wa/ Procedure Code, 
(Act P. of iSgd), ss. 284. 285, 537^Trial 
•with aid of assessors^Trial with the aid of 
one assessor only-—Legality of such trial— 
/Assessors.] In a case triable by a Court of 
Session with the aid of assessors one of 
the assessors being ill, the trial commenced 
and ended with only One assessor. Held 
that there was no legal trial, that the pro¬ 
ceedings must be set aside and a new trial 
directed. S. 537 of the Criminal Proce¬ 
dure Code (Act V. of 1898) had no appli¬ 
cation to such a case, as the Court was not 
properly constituted. — King Empsror p. 
Jayram, 1 . L. R , 25 Bom. 694. 

Review — 

I. Review— Powers of review of High 
Court in Criminal cases—Finality of order 
of High Court—Order not sealed—Crimi¬ 
nal Procedure Code, ss. 107 and uo—Se^ 
curity for keeping the peace—Security for 
good behaviour.] An application from jail 
—worded as an appeal—against an order 
passed under ss. 110 and 118 of the Code 
of Criminal Procedure was summarily re¬ 
jected by means of the following order 
“ No appeal lies in this case, and no suffi¬ 
cient ground appears for interference in 
revision. The application is dismissed.'’ 
This order was signed by the Judge who 
passed it, but was not sealed with the seal 
of the Court. Held that the Judge who 
had passed the order quoted above was not 
undur the circumstances precluded from 
entertaining an application for revision 
presented by Counsel in relation to the same 
matter. Queen-Empress v. Lalit Tiwari, I, 
L. R , 21 All. 177, followed. Held also that 
where it appears from the evidence that there 
is an apprehension of any one using violence 
towards a particular person or particular per¬ 
sons he ought to be bound over to keep the 
peace as provided by s. 107, and not be pro- 
j cccdcd against under s. 110 of the Code of 
Criminal Procedure.— Emperor v. Kallu, 
1 . L. R., 27 All. 9a. 

a. Rkvikw— Criwirttj/ Cases—Power of 
a Division Bench of the High Couit to 
review its judgment discharging a Rule 
before signature—Discharge of the accused 
in a part-heard case for absence of remain¬ 
ing witnesses without consideration of tht 
evidence already on the record—Criminal 
Procedure Code (Act K of t8^), ss- 253 
36p — Practice.] It is competent to a Divi¬ 
sion Bench of the High Court, which has 
erroneously discharged a Rule on a point 
of law and a misapprehension of the facts 
in connection therewith, to review its judg¬ 
ment b:ifore it has been! signed. In the 
A/atter 0/ the petition of Gibbons, 1 , L. R., 
14 Cal. 4a ; Queen-Empress v. Lalit Tiwari, 
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I. L R., 21 All. 177, referred to. Queen- 
Empress V. Fox, I. L. R., 10 Bom. 176, 
dissented from. Where a Magistrate, after 
some of the prosecution witnesses had been 
heard by another Bench of Magistrates, 
discharged the accused because the other 
witnesses were not present, the High Court 
set aside the order of discharge and direct* 
ed him to dispose of the case after argu¬ 
ment with reference to the evidence already 
on the record. — Amodini Dasbb v. Darsan 
Ghosb, 1 . L. R , 38 Cal. 828. 

3. Revibw — Criminal Procedure Code 
{Act V. of i8gS], s. iq$—‘A pplication for 
sanction to prosecute — Dismissal of the 
application for default — Appellate Court 
cannot grant sanction on appeal^Di%missal 
of application for default not permissible — 
Reoieo) of order not permissible under the 
Code.l An application was made by the 
Public Prosecutor of Belgaum to the Subor¬ 
dinate Judge of Gokak for sanction to pro¬ 
secute one G for offences committed in his 
Court. The Public Prosecutor failed to 
appear in the Court on the day and at the 
hour fixed for the hearing of the application. 
The Subordinate Judge dismissed the ap¬ 
plication as for default. On an application 
being made to review this order, the Sub¬ 
ordinate Judge declined to do so. On 
appeal, however, the District Judge granted 
the sanction under s. 195 of the Criminal 
Procedure Code (Act V. of 1898). Held, 
that the Subordinate Judge had no power 
to review his order because the Criminal 
Procedure Code contained no provision 
giving jurisdiction to aCourt torevieworders 
passed under it.— In rb Gop.\l Siddbshwar, 
1 . L. R., 32 Bom. 203. 

Revision — 

1. Rbvision — Practice — Procedure — 
Sanction to prosecute ^Stay of Criminal pro- 
ceedings pending disposal of civil suit—High 
Court—Criminal Procedure Code {Act V. of 
i8gS), ss. 4jg, igs, 476 ] The High Court 
is competent, in the exercise of its revision- 
al power under s. 439 of the Criminal Pro¬ 
cedure Code (Act V. of 189S), to interfere 
with an order made by a subordinate Court 
under s. 476 of the Criminal Procedure 
Code (Act V. of 1898) directing the prose¬ 
cution oi any person for the offences refer¬ 
red to in that section. The High Court in 
this case refused to stay Criminal Proceed 
ings directed by a subordinate Court under 
s. 476 of the Criminal Procedure Code (Act 
V. of 1898) until an appeal in the civil suit 
in connection with which the criminal 
charges were made had been decided —In 
RB Bal Gangadhar Tilak, I. L. R., 26 
Bom. 785. 

2. Revision— Procedure Code, 
Sf, 476, 4 dS, 439^Madras {Act ///, of iSCg)^ 

‘ O "r* 

A - 

Vak>i ■■ 

At i X 


ReviA-ion {conid )— 

Judicial Proceedings^Pleader, propriety of 
imputations made by.~\ The High Court 
has power to revise proceeding? under s. 
476 of the Code of Criminal Procedure 
when such proceedings are null and void for 
want of jurisdiction, Aranholi Athan v. 
King-Emperor (I. L. R., 26 Mad. 98), re¬ 
ferred to and distinguished. Madras (Act 
Ill. of 1869) does not au.horize the issuing 
of summons in a departmental inquiry for 
bribery. The pendency of an appeal by the 
accused, who had paid the fine imposed on 
him, would not give any Court authority 
or power to arrest him or to take recognis¬ 
ances from him for appearing at any further 
enquiry. Tne presenting of a petition im¬ 
puting Improper motives to a Magistrate 
who is illegally detaining a person to take 
recognisances from him to enforce his at¬ 
tendance for the foregoing purpose will not 
justify any action by such Magistrate under 
s. 476 of the Code of Criminal Procedure 
as the offence is not committed in the course 
cf judicial proceeding, nor is it brought to 
his notice in the course of such proceeding. 
—Suryanarayana Row v. Emperor, I. L. 
R. 29 Mad. 100. 

3. Revision— Procedure Code, 
ss. igs, 43g—Civil Procedure Code, s. 622^ 
Sanction to prosecute — Jurisdiction."] 
Where sanction to prosecute is granted 
under the provisions of s. 195 of the Code 
of Criminal Procedure by a Civil Court, the 
High Court has no jurisdiction in the exer¬ 
cise ol its revisional powers on the Criminal 
side to interfere with such an order. Nazir 
Hasan v. Dost Muhammad vl- E. R., 26 
All. I) overruled. In the Matter of the 
petition of Bhup Kunwar, (I. L. R., 26 All. 
249) ; In re Chennana Goud, (I. L. R., 26 
Mad. 139); referred to— Salig Ram v. 
Ramji Lal, I. L R , 28 All, SS4; 3 A. L, J, 

394 - 

4. Revision — Indian Penal Code (Act 
XLV. of i860), s. ig3—Criminal Procedure 
Code {Act V of 1898), ss. 435, 439—Per¬ 
jury — Contradictory statements] The 
controlling power of the High Court “ is a 
discretionary power, and it must be exer¬ 
cised with regard to all the circumstances 
of each particular case, anxious attention 
being given to the said circumstances 
which vary greatly. This discretion ought 
not to be crystallized, as it would become 
in course of time, by one judge attempting 
to prescribe definite rules with a view to 
bind other Judges in the exercise of the 
discretion which the Legislature has com¬ 
mitted to them. This discretion, like all 
other judicial discretions, ought, as far as 
practicable, to be left untrammelled and 

free, so as to be fairly exercised according 
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to the exigencies o^ each case.” —Empbror 
V. BANK\TR^M Lachiram, 28 Bom. 533. 

5. Rbvision — tiigh Court, revisional 
jurisdictijrt over immoveable property — 
Po'^ver to interfere with orders directing 
restoration of possession of immoveable pro- 
perty^Duty of Magistrate to pass orders 
under ss. $17 and $22 in favour of a party 
forcibly dispossessed—Criminal Procedure 
Code (Act y. of iS^S), ss. 4^3 (O 439, 
$17, and $22.] Under s. 423 (l) (d) of the 
Criminal Procedure Code the High Court 
has power, as a Court of Revision, to inter¬ 
fere with an order passed by a Magistrate 
under s. 522 of the Code. Manki v. 
Bhagvoanii^ 1 . L. R , 27 All. 415. followed. 
Kam Chandra Mistry v. Nobin Mirdha, I. 
L. R., 25 Cal. 630, referred to. Where a 
party was found to have been assaulted and 
dispossessed of a bungalow and its contents 
by the opposite party, who was, in conse* 
quence, convicted under s. 323 of the Penal 
Code. Held, that it was the duty of the 
Magistrate to have passed orders under ss. 
522 and 517 directing restordtion of the 
bungalow and its contents to the party thus 
forcibly dispossessed — Ah.mbd Ali v. 
Kkbnoo Khan, I. L. R., 36 Cal. 44, 

6. Rrvision—2./ and 2$ Viet., 

c. 104, s. t$—Criminal Procedure Cede 
(Act y. of ss. 14$, 43$, 439—^f'(^^>' 

of Magistrate in case of a dispute relating 
to immoveable property — High Court's 
powers of revidon.] Held, that the High 
Court cannot exercise revisional powers in 
respect of proceedings under Chapter Xll. 
of the Code of Criminal Procedure unless 
in a case where the Magistrate has acted 
without jurisdiction. Doulat Kocr v. 
Rameswari Koeri, (I. L. R., 26 Cal. 625; 
followed.— In thk Mattkr of thb Peti¬ 
tion OF Nathu Mal, 1 . L. R., 24 All. 315. 

7. Revision—C rimi'na/ Procedure Code 
—(Act y. of tSgSj, ss 43$, 437—Petition 
by complainant for retrial of accused after 
discharge—“So notice to accused—Order by 
Sessions Judge directing further enquiry— 
Revision petition to High Court — Juris¬ 
diction-Necessity for notice before order 
passed to prejudice of accused.^ i\ person 
charged with having committed criminal 
breach of trust was discharged, whereupon 
the complainant petitioned the Sessions 
Judge, under s. 435 of the Code of Cri¬ 
minal Procedure, to direct a retrial of the 
case. Notice of the application was nut 
given to the accused. The Sessions Judge, 
acting under s. 437, ordered a further en¬ 
quiry to be made. On a criminal revision 
petition being preferred by the accused in 
the High Court against that order;— Held, 
that it was competent to the High Court 
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to revise the order; and that, without 
laying down a general rule that the 
omission to give notice of such an appli¬ 
cation renders an order under the section 
bad, the order must be set aside as it had 
not been shown that in this case there was 
any difficulty in giving notice, or that 
there was any reason why the general rule 
should not be followed that an order 
should not be made to a man’s prejudice 
without giving him an opportunity for 
being heard. — Alagirisamy Naidu v. 
Balakrishnasami Muoaliar, I. L. R., 26 
Mad. 41. 

8. Revision—C riwiina/ Procedure Code 
(Act y. of i8(78J, s. 14$—No decision come 
to by Magistrate as to party in Possession- 
Application for revision at instance of party 
who could not in his own right be entitled 
to immediate possession—Practice.] Held, 
that where a Magistrate, after entertaining 
proceedings under s. 145 uf the Code of 
Criminal Procedure, had declined to make 
any order declaring one or other of the 
contending parties in possession, tho High 
Court would not interfere in revision at 
the instance of a person who, though ap¬ 
parently the next reversioner to the estate, 
could for the time being have no possible 
right on his own behalf to present posses¬ 
sion, Laldiuiri Singh v. Sukdeo Narain 
Singh (1 L. R., 27 Cal. 892) and Anesh 
Mollah V. Ejaharuddi Mollah (I. L. R., 28 
Cal. 446) distinguished.— In the Matter 
OP THE Petition of Bbhari Lal, 1 . L. R., 
24 All. 443. 

9. Revision—/// g/i Court’s power of re^ 
vision—Presidency Magistrate, Proceedings 
of—Order for further in^wiVy-Cfimina/ 
Procedure Code (Act V. of l8g8}, ss. 423, 
43St 439—Charter Act (24 and 2$ Viet., c. 
104., s. 1$—Letters Patent, High Court, 
t86$, cl. 28.] The High Court has powers 
of revision in respect of an order of dis¬ 
charge passed by a Presidency Magistrate 
by reason, not of s. 28 of the Letters 
Patent. 1865, but of s. 15 of the Charter 
Act t24 and 25 Viet., c. 104). That 
section has always been interpreted in a 
very extended meaning so as to give ample 
powers of superintendence, that is to say, 
powers of revision over proceedings of sub¬ 
ordinate Courts. But the High Court has 
no power under the Criminal Procedure 
Code to interfere in revision with an order 
of dismissal or discharge passed by a Pre¬ 
sidency Magistrate. Coltille v. Kristo Ku 
shore Bose ( 1 . L, R., 26 Cal. 74 ®) dissented 
from. Opjorba Kumar Sett v. Probod Ku* 
mary Dassi (i. C. W. N. 49) referred to. 
A Presidency Magistrate, acting under s. 
203 of the Criminal Procedure Code, dis¬ 
missed a complaint on the report of tbf 
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police without examining the complainant, 
and without finding on such examination 
that there was no sufficient ground for pro* 
ceeding. The High Court, acting under s. 
15 of the Charter Act, ordered a lurther in¬ 
quiry to be made into the matter of the 
complaint. -^Charoobala Dabss v. Barbn 
DRA Nath Mozumdar, I. L, R., 27 Cal. 
126. 

10 RbvisiON—C riminal Procedure Code 
{Act V. of i8g8)^ ss. 439, 476—Poiuer of 
High Court to revise an order under s. 476 
—‘Circumstances under which such power 
should or should not be exercised!^ The 
High Court has power in revision to set 
aside an order passed by a Civil, Criminal, 
or Revenue Court under s. 476 of the Code 
of Criminal Procedure, but such power 
should not be exercised where the Court 
below has arrived at a judicial opinion on 
evidence that there is ground for inquiring 
into an offence referred to in s 195, merely 
because the High Court disagrees with 
that opinion.— In the Matter of the 
Petition op Alamdar Husain, I. L. R., 
23 All. 249. 

Right of Private Defence— 

I. Right of Private Defence — De¬ 
fence—Public servant— Unlawful assem¬ 
bly—Public servant acting in good faith 
under color of his Office—Institution of 
proceedings—Criminal Procedure Code {Act 
V. of l<yp 5 ), ss, 8j, 88, and igo—Penal 
Code {Act XIV, of i860), ss, gg, 143 , 
and 183.'] A Magistrate issued a pro 
clamation under s 87 of the Criminal 
Procedure Code, and an order of attach¬ 
ment under s. 88 of the property of certain 
absconding accused persons. During the 
attachment an objection was raised that 
the property being attached did not 
belong to the absconders. Tne police- 
officer, on being informed by the patwari 
that it was their property, continued the 
attachment. A mob, among whom were 
the accused, assembled, and by assuming 
a threatening attitude prevented the police- 
officer from further attaching the property. 
Held, the conviction of accused under 
ss. 143, 183, of the Penal Code was 
right. further, that even supposing 

the property attached was not the pro¬ 
perty of the absconders, the rightful owner 
had no right of private defence of his 
proptrty, in as much as the evidence 
showed that the police officer was acting 
in good faith under color of his office; 
and even supposing the order of attach¬ 
ment might not have been properly made, 
that would in itself be no sufficient ground 
for such a defence. Held, also, that where 
the attaching police-officer sent a person 

to inform the Magistrate oi what had 
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taken place, and the Magistrate there- 
upon sent the Senior Inspector to the 
spot to take up the case, instructing 
him to take the statement of the attaching 
police officer as the first information of 
the occurrence and to send it in to him 
I (the Magistrate), so that proceedings 
' mignt be taken, it could not be said 
that the proceedings in the case had 
not been properly instituted.— Bhai Lal 
Chowdhry V. Emperor, I L. R., 29 Cal. 
417. 

3. Right of Private Defence— 

Code {Act XLV. of sS6o), ss. gO, &c., 
147—Riot—Private defence of property — 
Deliberate aggression by party entitled to 
possession '\ Party A sowed a crop in a 
field to the possession of which ap¬ 
parently they were entitled. Party B 
claiming the field and the crop as theirs, 
entered upon the land and began to cut 
the crop. Party A, having watched party 
B enter upon the land took counsel to- 
i gether and then proceeded to attack 
party B, and a fignt ensued in which 
1 grievous hurt was caused. Held, that it 
I was not open to party A to plead that 
I they were acting in the exercise of their 
right of private defence of property. 
Queen'Empress v. Prag Dat (I. L. R,, 
20 All. 459) followed. Queen-Empress v, 
Narsing Pathabhai (I. L. R., 14 Bom. 
441) distinguished. Pachkauri v. Queen- 
Empress (1. L. R., 24 Cal. 686) not 

followed — King-Emperor v. Kaliji alias 
Kali Singh, I. L. R.. 24 All, 143. 

3. Right of Private Defence — Penal 
Code {Act XLV. of i860), ss. g6, &c.. 147— 
Riotf] Of two parties, each of which 
claimed title to certain trees, one party 
went to cut down the trees, and went 
armed with lathis, apparently with the 
intention of resisting anticipated opposi¬ 
tion on the part of the other claimants. 
The other party attempted to stop the 
cutting down of the trees, and a fight 
ensued, in the course of which several 
people Were injured. Held, that the first 
party were guilty of rioting, and, what¬ 
ever their title to the trees was, could 
not claim that they had acted in the 
exercise of the right of private defence.— 
Emperor v. Kadhu Singh, !• L, R., 24 
All. 298. 

Right of Reply— 

Right of Rbpi.y— Criminal Procedure 
Code (Act V. of i8g8), s. 292—Act X. 
of 1882, ss. 23 g, 292—Adducing evidence 
—Documents put in during cross-examina¬ 
tion by the accused of witnesses for the 
Crown.'] During the cross-examioatioo 


198 


DIGEST OF CRIMINAL OASES, 


Right of Reply (conid.)^ 

of a witness for the Crown, certain docu¬ 
ments were put in evidence by Counsel 
for the accused which were not part of 
the record sent up to the Court by the 
Committing Magistrate. No witnesses 
were called for the defence. The Crown 
claimed the right of reply. Held that 
as the documents put in during the 
cross-examination of a witness for the 
Crown were tendered and relied upon 
by the defence as distinct from the evi¬ 
dence actually tendered by the prosecution 
and submitted for cross-examination, they 
must be regarded as evidence adduced 
by the accused, and that therefore the 
Crown had the right of reply.— Emprror 
V. Bhaskar, I. L R., 30 Bom. 421. 

Rlot- 

1. Riot— “Special Constables—‘Refusal by 
persons appointed to accompany police- 
officer to obtain authority of appointment 
and arms, whether refusal to serve as 
such — Arrest—Arrest on refusal, legality 
of—Public servant—Obstructing him from 
discharge of his duty—Rioting—Police 
Act \V. 1861), ss. ij, ig—Penal Code 
{Act XLV. of 1860), ss. 147, I4g, J5J.] 
N, S and G were appointed special cons¬ 
tables under s. 17 of the Police Act. A 
Police Inspector accompanied by some 
police went to their village, and informed 
them that they had been so appointed, 
and requested them to accompany him 
to the police station of B, which they 
declined to do. The Inspector then had 
N arrested, whereupon N shook himself 
free, and N, S and G with other {persons, 
who had assembled, abused and threatened 
the police, and compelled them to with¬ 
draw from the village. N, S and G 
were convicted under s. 19 of the Police 
Act, and they were also convicted with 
other persons under s. 353 read with 
3. 149 of the Penal Code, Held that 
the refusal of N, S and G to accompany 
the Inspector constituted no offence under 
s. 19 of the Police Act, as the order 
was intended not for any purpose of 
police duty, but simply that they might 
obtain the authority of their appointment 
and the necessary arms. Held, further, 
that the refusal of N to accompany the 
Inspector was not an offence for which 
N could be arrested, and as the police, 
when obstructed, were not acting in lawful 
discharge of their duty, none of the per¬ 
sons concerned could be convicted of 
an offence under s. 353 of the Penal Code, 
but that they were guilty of rioting un¬ 
der s. 147 of that Code. Empress v. Dalip 
(I, L. R., i8 All. 346) approved of. 
Chunder Coomer Sen v. Queen-Empress 

(3 C. W. N, 605) distinguished.—R aman 


Rfot {contd ,)— 

SiNGH V. Qukbn-Emprbss, I. L. R., 28 
Cal. 411. 

2. Riot —Owner or occupier of land on 
which riot tahes place, liability of — Agent- 
Manager—Act of commission as well aj 
omission — Knowledge — Penal Code {Act 
XLV. of 1S60), s. 154-'] The accused was 
the Sole proprietor of village A. A serious 
riot involving loss of life took place at vil* 
lage A, and the accused’s naib instead of 
doing anything to prevent or suppress the 
riot accompanied the rioters and stood 
close by, while the riot was going on, after 
which he absconded. The accused, who 
had no knowledge that a riot was likely to 
be committed was convicted under s. 154 of 
the Penal Code and fined. Held (Raupini 
and pRATf, ff.) a landlord is liable under 
s. 154 of the Penal Code for the acts of 
commission as well as ommision not only 
of himself, but of his agent or manager. 
Knowledge on the part of the owner or 
occupier of the land, of the acts or inten¬ 
tions of the agent is not an essentia) ele¬ 
ment of an offenc-^, under s. 154 of the 
Penal Code, and he may be convicted under 
that section though he may be in entire 
ignorance of the acts of his agent or mana¬ 
ger. Rampini, y.—There seems to be no 
ground for holding that s. 154 is intended 
in order to puni>h the landlord, where his 
agent has not rendered himself liable to the 
criminal law, and that when the agent has 
done so, then his liability is at an end. On 
the contrary the provisions of the section 
impose on non-resident landholders and 
their agents, the duty of maintaining the 
public peace and preventing unlawful as¬ 
sembly and riots on their estates and render 
the former liable for any dereliction in the 
discharge of this duty. Queen-Empress v. 
Payag Singh (I L. R., 12 All. 550) followed . 
The Queen v. Surroop Chunder Paul (12 
W. R. 75), Tarakant Dass v. Empress (4 
C. W N. 691', Queen-Empress v. Hurra* 
noth Roy (3 W, R. 54), In the Matter of 
Radix I Hath Chowdhry (7 C. L. R. 2S9), 
referred to. Amber Ali, y.—Owners of 
property arc made responsible by law for 
the negligence of their agents or managers, 
but not for their criminal acts. A charge 
of neglect assumes that the agent is not 
directly concerned in the commission of the 
offence. It he is so concerned it ceases to 
be neglect, it is a crime. It would be 
straining the law to make the absent owner, 
who has himself no knowledge of the oc* 
currence, liable for not giving information 
of a riot that has taken place, if his agent 
takes part in it, and, as a rioter actually 
taking part in it, does not, as a matter of 
course, give notice of it.—K azi Zbamuddin 
Ahmbo V. Qubsh-Empress, 1 . L. R., a8 
Cal. 504. 
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Rioting — object, omission to 

find—Failure of the common object charged 
^Appellate Court—Defective charge — fre- 
judice—“Criminal Procedure Code (Act K 
of ss. 423, 5J7, cl. (a)—Private 

defence of property in possession of assail¬ 
ants ^ Penal Code (Act XLV. of i860), 
ss. P7, 99, i4Tf\ Held by Woodroffs and 
Mookbrjkb, ff. (Rampini, f. dissenting) 
that, when the judgments of the Appellate 
Court and the Magistrate contain no tinding 
as to what the common object of an unlaw¬ 
ful assembly, if any, was, the conviction 
ought to be set aside. Where the com- 
on object stated in the charge against the 
petitioners was to take possession of some 
property by criminal force, or to enforce a 
right or supposed right on it, and the 
Appellate Court found that the opposite 
party had been trying to encroach upon the 
land decreed to the petitioners and that the 
occurrence was the result of the complica¬ 
tion, which the opposite party was trying 
to introduce by stealthy, wrongful acts: 
Held by the majority of the Court that the 
common object alleged in the charge had 
not been made out, and that the accused 
were entitled to be acquitted. Rahimuddi 
Asgar Ali ( 1 . L. R,, 27 Cal. 990) followed. 
Where the charge did not specify the pro¬ 
perty, the taking possession of which was 
stated to be the common object of the 
unlawful assembly, and its speciheation 
would have altered the whole complexion 
of the case ; Held by the majority of the 
Court that the omission had prejudicedthe 
accused and was not cured by s. 537, cl. (a), 
Behari Mathon v. Queen-Empress il. L. R., 
It Cal. lo6j, Sabir v. Queen-Empress (I. L. 
R.j 22 Cal. 276,' and Chunder Coomar Sen v. 
Queen'Empress (3 C. W. N. 605) followed. 
Where the petitioners were maintained in 
possession of certain lands, under s. 145 of 
the Criminal Procedure Code, including the 
homestead of A, and the opposite party un¬ 
lawfully attempted to take possession of 
some huts standing theieon, whereupon the 
petitioners came with an armed body and 
demolished the huts, and on being resisted 
by the opposite party wounded some of 
them ; Held by the majority of the Court 
that they were justified in taking precautions 
and using such force as was necessary to 
prevent aggression by the opposite party. 
Pachkouri v. Queen-Empress (I. L. R., 24 
Cal. 6861 followed. Ganouri Lai Das v. 
Queen-Empress ( 1 . L. R., 16 Cal. 206) 
distinguished.—PoRBSH Nath Sirkar v. 
Empbror, I. L. R, 33 Cal. 295.) 

2. RiOTiNG^S'^v^ra/ alternative common 
objects charged^Judgment of Appellate 
Court^Omission to find whether iha charge 
mas sustainable and which common object 
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has been proved!\ Where a charge, as 
drawn up by the Magistrate, alleges several 
alternative common objects of the unlawful 
assembly, it is incumbent on the Appellate 
Court to determine, whether it is sustain¬ 
able, and if so, which of the common objects 
stated has been made out.— Manaruddi v. 
Emperor, I. L. R., 35 Cal. 718. 

3. Rioting— object established 
different from that laid in the charge-^ 
Common object not to enforce, but to main¬ 
tain the actual enjoyment of a right-—Right 
of private defence—Excess of that right— 
Penal Code (Act XLV. of i860) ss. 103 {4), 

( 4 ), ^ 47 , 323 324.'] It is not a 

general proposition of law that a conviction 
under s. 147 of the Penal Code cannot be 
supported whenever the common object, as 
stated in the charge, is not precisely made 
out. The question in each case is whether 
the common object established agrees in 
e&sential particulars with that laid in the 
charge. Where the common object set 
out in the charge was to assault the com¬ 
plainant and his party, who were cutting the 
paddy of their land, and thereby to forcibly 
oust them, but the common object establish¬ 
ed by the facts found by the Sessions Judge 
was to maintain possession of the land by 
the accused :— Held, that the common object 
in the charge had not been substantially 
made out, and that the conviction under s. 
147 of the Penal Code was, therefore, bad. 

Where the accused, who were found to be 

in possession of the disputed land, went 
upon it in a large body armed with lathis, 
prepared in anticipation of a fight, and 
where reaping the paddy grown by them, 
when the complainant’s party came up and 
attempted to cut the same, whereupon a 
fight ensued and one man was seriously 
wounded and died subsequently :— Held, 
that on the facts established, the common 
object was not to enforce a right or sup¬ 
posed right but to maintain undisturbed 
the actual enjoyment of a right, and that 
the assembly was not, therefore, unlawful 
under s, 141 (4). Where one accused, 
under the circumstances, caused simple 
hurt, and another, a fracture of the skull 
which ended fatally :— Held, that the former 
was within his right of private defence, 
but that the latter had not proved facts 
bringing the case under s. 103 (4).— Silajit 
Mahto V, Empbror, I. L. R., 36 Cal. 865. 

4. Rioting — Right of private defence— 
Use of excessive violence by some members 
of the assembly — Responsibility of other 
members continuing in it, and aiding and 
abetting—Indian Penal Code (Act XLV^ of 
i860), ss. 99, 147, 148 and 326.] If the 
accused are justified in resisting the theft 
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Rioting {conid.) — 

of their crops, they cannot be considered as 
members of an unlawful assembly, with the 
common object to assert a right to the 
disputed land and crops, because some 
memb rs thereof may have exceeded the 
right of private defence ; but if some of 
the members continue in it, after the others 
have exceeded the right by the infliction of 
unnecessary violence, and aid and abet the 
latter, they also must be considered as 
having exceeded the right. Jn the Matter of 
Kalee Miindle. lo C. L. R. ayd. referred to. 
Where the accused three of whom were 
armed with a sword, a garasa (scythe) and 
^ lobanda (iron-shod stick) respectively, and 
the rest with lathis, went in a large body 
to a certain disputed land, where the 
labourers of the opposite party were reaping 
some musonri crop, and attacked them, 
fatally wounding one and severely injuring 
another, it was held that the accused who 
ordered the attack, and those who used the 
sword, giira^(3 and lobanda had exceeded 
the rght of private defence, and so also the 
others, who continued in the unlawful 
assembly thereafter and aided and abetted 
the former.—B aijnath Dhanuk v. Em¬ 
peror, I. L. R , 36 Cal. 296. 

5. Rioting—C o'wmo?* object of unlawful 
assembly — Necessity of express finding on 
the point by the Lower Courts in their judg- 
tnents^Crimin'il Procedure Code {Act K. of 
l8gS), $s. 36y and 424—Indian Penal Code 
{Act XLV. of i860), ss. 141 and I 4 T-] 
Where the common object of an unlawful 
assembly was stated in the charge to be to 
enforce a right or supposed rigiit, and there 
was no dispute as to the common object in 
the lower Courts, which did not, therefore, 
discusi the question or come to any express 
finding in so many words on the point, 
it was held that they had impliedly found 
the common object of the assembly to be 
the same as stated in the charge, and that 
the accused had been in no way prejudiced. 
Sabir v. Queen Ernpress, 1 . L R., 23 Cal. 
276. Poresh Nath Sircar v. Emperor, 1 . L. 
R , 33 Cal. 295 distinguished.—D asarathi 
Mahapatra V. Raqiiu Sahu, 1 . L. R., 36 
Cal. 158. 

6 . Rioting— Right of Private Defence — 
Protection of Zemindar’s right to Property 
—Excessive hurt by one member of an 
unlawful assembly—Criminal liability of 
the other members thereof^Pcnal Code {Act 
XLV, of i86o)ss. 147. Where the 

tenants were found to have held their lands 
on the baini system, under which harvested 
crops should be taken to the village khali- 
han. but it appeared that they went in a 
large body armed with lathis with the 
avowed intention of removing them to 
their own houses, and were making up the 


Rioting {coni I ) — 

crops already cut into bundles, whereupon 
the zemindars’ watchme n remonstrated and 
a number of their amlas went to the spot 
armed with lathis and swords and a fight 
took place, owing to the interference of the 
leader of the tenants, in the course of which 
some of the tenants received slight incised 
wounds and one of them a severe one ir)flict- 
ed by one of the accused and where it further 
appeared that the zemindars’people had,four 
days before the date of the occurrence, sent 
an urgent appeal to the police for protection 
against a serious breach of the peace which 
seemed imminent:— that, inasmuch 

as the common object of the accused was to 
protect the zemindars’ rights over the crops, 
and there was no specific finding by the 
Sessions Judge that their intention was to 
use more force than was necessary or that 
they had in fact used excessive force, they 
acted in the exercise of the right of private 
defence and were not guilty of rioting. 
Held, also, that, as there was nothing to 
show that the grievous hurt caused by one 
of the accused was not his own individual 
act., the others were not guilty under ss. 

? lu of the Penal Code. Each case of this 
kind must be decided on its own particular 
facts. Baijnath Dhanuk v. Emperor, I. L. 
36 Cal. 296, distinguished.—R am Khbla* 
AWN Singh v. Emperor, I. L. R , 36 Cal. 
837. 

7. Rioting —on land in possession 

of another—-Temporary occupation — Unlaw^ 
ful assembly—Private defence, right of—‘ 
Penal Code (Act XLV. of i860) ss gg, loi, 
104, ^-#70 A he petitioners went with three 
ploughs on l.^nd to which the complainant 
had the right of possession, and of which he 
, was in possession till such entry, and 
began to plough up the land, to uproot 
some castor plants and throw them away. 
While they were thus in actual but tern* 
porary occupation, the complainant and his 
I party went on the land and tried to uoyoke 
the cattle, whereupon a riot took place:— 
Held, that the petitioners were not justified 
in entering on the land, in ploughing it, 
uprooting the plants and throwing them 
away, that they were members of an unlaw¬ 
ful assembly the common object of which 
was to enforce a right or supposed right for 
the exercise of which they were prepared lo 
use force and that their action in beating the 
complainant’s party was not justified by 
the fact of their having obtained temporary 
occupation. The right of private defence 
of property is a restricted one. Ganouri 
Lai Das v. Queen-Empress, I. L. R., 16 Cal. 
206. Pachk.iuri v. Queen-Empress, I. L. R., 
24 Cal. 686, Poresh Nath Sircar v. Emperor, 
I L. R.. 33 Cal. 395 and Queen-Empress v. 

Tirakadu, 1 . L. R., 14 Mad. ia6) referred 
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to.—The observations of Holloway 7 - i*!. 
7 Mad. H C Proceedings, 7 Mad H. C. 
Ap. XXXV. cited and approved — Jairam 
Mahton V. Empuror, I. L. R., 35 Cal. 103. 

8. Rioting— of — Conviction of 
grievous hurt — Constructive guilt ^Ahet- 
ment—Penal Code (Act XLV. of i860), ss. 
114. 525, with 146-'} VVher^* the accused 
persons have been acquitted of rioting, they 
cannot be properly convicted of grievous 
hurt under s. 325 by the application of s. 
149 of the Penal Code, where it has not 
been found that these persons or any of l 
them were members of an unlawful assemb¬ 
ly, in prosecution of the comm »n object of 
which grievous hurt was caused by any other 
member of the same assembly, or that the 
offence was such as each member of the as¬ 
sembly knew to be likely to b-i com nitted 
in prosecution of that object. The mere 
presence as an abettor of any person would 
not, under the terms of s. 144 of the Pe lal 
Code, render him liable for the offence com¬ 
mitted. Empress v. Chatrndhari Goala (2 
C. W. N. 49) explained. In order to bring 

a person within s. 114 of the Penal Code, 
it is necessary first to make out the circum¬ 
stances which constitute abetment, so tnat, 
if absent he would have been liable to be 1 
punished as an abettor, and then to show 
that he was also present when the offence 
was committed. Queen v. Mussamui Niru^ 
ni (7 W. R. Cr. 49) relied on.— Abhi 
Missbr V. Lachmi Narain, I. L. R., 27 
Cal. 566. 

9. Rioting— object not unlaw* 

ful^Entering upon land held jointly by 
the judgment-debtors to take symbolical 
possession thereof^Right of private defence 
—^Liability of a person for individual acts 
done in excess of such righl^Power of 
Appellate Court to alter a finding of acquit¬ 
tal under ss. -Yir Penal Code into 

one of conviction under s. 323^Penal C<^ie 
(Act XLV. of t 86 o,, ss. 69. I4T a>td 323^ 
Criminal procedure Code (Act V. of 189S), 
s. 423.'] Where a body of about 10 men, 
belonging to the decree-holder's party, went 
with the Civil Court officers upon a plot of 
land in the joint possession of the judg¬ 
ment-debtors to take symbolical possession 
thereof, and the drummer was assaulted by 
one of the latter, whereupon the appellants 
and their party replied by an attack on 
their opponents, during the course of 
which one of the appellants’ party, not 
before the Court, fractured the skull of 
the drummer's assailant by an isolated act, 
but the appellants continued to beat him 
after he had fallen helpless on the ground ; 
Held, that the appellants had a right of 
private defence under the circumstances, 


Rioting (ctfn/rf.)— 

that their common object was. therefore, 
not unlawful and that the conviction under 
' s. 147 of the Penal Code was bad, but that, 
having exceeded such right by beating the 
wounded man after he had fallen, they were 
guilty under s 323. When an attack is 
made on persons acting in the lawful ex¬ 
ercise of their right over property, they are 
entitled to the right of private defence, 
and the only question that arises thereafter 
is whether any member of the party indivi- 
dually exceeded the right. Persons exer¬ 
cising their lawful rights are not members 
of an unlawful assembly, nor can the 
assembly become unlawful by their repel¬ 
ling an attack made on them by persons 
who had no right to obstruct them, nor by 
exceeding the lawful use of their right of 
private defence. In such a case each is 
liable only for his individual acts done 
in excess of such right. When an accused 
charged under ss. 147 and --ff- of the Penal 
Code is convicted of the former and acquit¬ 
ted of the latter offence, the Appellate 
Court has power to .acquit him of rioting, 
and convict him of hurt under s. 323 — 
Kunj\ Bhuiya -y. Emperor, I. L. R., 39 
Cal. 896 

10. Rioting — Charge — Offence^Com* 
mon object—‘Necessity of stating the com¬ 
mon object in the charge under ss. T43, 147 
and 149 of the Penal Code^Effect of 
omission to state the common object-^ 

“ Succeeded by another Magistrate," mean¬ 
ing of—Criminal Procedure Code [Act V. 
of 189S), ss. 221, 223, 350.] An offence can 
be legally described by its specific name in 
the charge, and the question whether any 
further particulars are necessary under s. 
223 of the Criminal Procedure Code is a 
question of discretion according to the cir¬ 
cumstances of each case. In cases of rioting 
th^ common object should be stated in the 
charge, but omission to state it. under ss. 
143 and 147 of the Indian Penal Code, does 
not vitiate a conviction if there is evidence 
on the record to show it. It is otherwise 
with a charge under s 149, Indian Penal 
Code, for, then, there is no specific name 
for the offence, and the fact that any offence 
is committed in prosecution of the common 
object is of the e.ssence of the case, and 
there could be no conviction for any offence 
committed with a different object. It is 
obligatory to set out the common object 
in a charge under s. 149, unless it has 
already been specified in the main charge 
under s. 147. Basiruddi s Queen*Empress, 
I. L. R,. 21 Cal. 827, referred to. The 
words ‘ succeeded by another Magistrate” 
in s. 350 of the Criminal Precedure Code 
should not be construed in a narrow sense, 
but should be interpreted to mean—ceases 

[Crj Dig.—27.] 
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to exercise Jurisdiction in the particular stolen property under s. 411 of the Penal 

inquiry or trial, and not in the particular Code King-Emperor v. “Johri (I. L. R., 23 

post. Thakur Das Manjhi v. Namdar All 266) distinguished. Queen^ Empress 
Mundul, 24 W. R. Cr. I2, Emperor v. Abdul Lati/{\. L. R-, 10 Bom 186), follow* 

Purshottam Kara, !. L R. 26 Bom. 4 l?. cd.— EmperoR v. BaLDRWA, I. L. R , 28 


referred to. Mohesh Chandra Saha v. Em¬ 
peror^ 12 C. W. N 416, and Alt Mahomed 
Khan v. Tarak Chandra Banerji. 13 C. W. 
N. 420, followed. Queen-Empress v. Radhe, 

I. L. R , 12 All. 66, Deputy Le^al Remem¬ 
brancer V. Upen ira Kumar Ghose, 12 C. ! 
W. N, 140, not followed.—K udrutulla v. 
Empbror, I. L. R., 39 Cal 781. 

1 I. Rioting — of liability of crowcr, 
Of person hating or claiming an interest in 
land, for the acts and omissions of an agent 
or manager—Appointment of latter by the 
mother, and not by the the adopted son — 
Legality of the conviction of the son^Pennl 
Code (Act XLV. of i860 , s. 154'] The 
criminal liability of a person specified in s. 
154 of the Penal Code for the acts or 
omissions of an agent or manager depends 
upon the que-tion by whom the latter was 
appointed Where, therefore. It was shown 
tha» three Hindu pardanashin ladies had 
the management of the estate and were 
responsible for the appointment of the na'b 
who had fomented the riot, and that their 
adopted sons had nothiitg to do with such 
appointment, though they took s >me share 
in the active management of the estate ; 
Held, that the ladies were alone liable under 
9. 154. It is impossible to punish in every 
case every person who has any interest in 
the land The responsibility depends on 
the fact of the person who c-iused the riot 
being himself the person who has «an 
intere-«t in the land, or an agrnt or a 
manager of such person, and one of the 
facts to be proved is, whose agent or 
manager the person foT.cnting the riot is. 

—SivaSundari Ciiowdhrani V. Emprror, 
I. L. R., 39 Cal. 834. 

Robbery— 

Robbrry —Penal Code, ss 3g2, 411 — Cri¬ 
minal Procedure Code. s. i8r—jurisdiction 

Robbery committed outside BrPish India 
—Stolen property brought into British terri¬ 
tory.'] Two persons. B. who was not a 
British subject, and R. who was, were com¬ 
mitted to the Court of Session at fhansi, it 
being alleged against them that they had 
committed a robbery in an adjoining Native 
State and had brought the stolen property 
into British territory. Held that though 
neither could be tried by the Sessions judge 
of Jhansi for the robbery. B, b« cause he 
was not a British subj ect, arid R h cause the 
Certificate required by s 188 of the Code of 
Criminal Procedure was wanting, yet both 
might be tried for the offence of retaining 


All. 372; 3 A. L j. 146. 

s. 

Sale of Noxious Food — 

1. Salk of Noxious Food. —Before a 
person can be convicted under s. 273 of the 
Indian Penal Code, it must be shown that 
the article which he has -old or exposed for 
sale was, to his knowledge or belief, noxious 
as food or drink.— Empfror v, Shbo Lal, 

I. L. R.. 26 All. 387. 

2. S\LR OF Noxious Food — Penal Code, 
s. 273.3 Where as a matter of trade, the 
owner of a grain pit sold the contents of 
the pit before it was opened at a certain sum 
per maund whether the grain was good or 
baa, and on the pit being opened it was 
found that a large proportion of the grain 
was unfit for human consumption, it was 
held that the vendor could not be convicted 
under s. 273 of the Penal Code.— Emprror 
V. Salig Ram, 1 . L. R., 28 All. 312. 

Sale of Stolen Stamp— 

S\LH OF SroLRN StAMP Stamp Act 
(It. of i8gg), s. 6g—Court Fees Act (VIl. 
of i 8T0\ as amended by Act CY//. of tSgi), 
s. 34—“Sale by thief of stolen stamps-Of- 
fence ] A person who had been convicted 
of stealing two stamps was charged, under 
s, 60 of the Stamp Act. iPQO. with having 
sold them ho not being a licensed vendor 
of stamps. Heli that the words “ sells or 
offers for sal*\" which occur in s 69 of the 
Stamp Act and in s 34 of the Court Fees 
Act include the rase of a thief who ex¬ 
changes a stolen stamn for a sum of money, 
even though the thief cannot give a legal 
title by the transaction —Qubrn-EmprBSS 

V. ViKASAMi, I, L. R., 24 Mad. 319. 

Sanction— 

I. Sanction—C rimi'rtu/ Procedure Code, 
s. 103—Application for sanction may be 
made bv Governmtn- Pleader] There is 
nothing in law to prevent the Government 
Pleader, On instructions from the District 
Magistrate, applying for s«anction to prose- 
I cute in respect of an offence alleged to have 
been committed in connection with a civil 
suit,— Emprror r. Ram .Adh.\r Rai, 28 A, 

W. N. 200=—^ Cr. L. 1 . 157* 

?. S.VNCTiON — Penal Code (Act XLV, of 
rS6o). s. 2(x'>—Attachment of crobs in 
execution of certificate under Public De¬ 
mands Recorery Act—Want of sanction 
not occasioning failure of Justicc^-^ode 
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of Criminal Procedure \,Act V. of l 8 g 3 ). 
ss /95, 43S, and 5J7 —Public Demands 
Recovery Act {Ben. Act I. of i8gs), ss^ 7, 
8, ig, 22.'] The cutting and cairying 
off crops, which the accused knew to 
be under attachment in execution of a 
certificate under the Public Demand-i Re¬ 
covery Act of 1895 is an offence under 
the latter part of s. 206 of the Penal 
Code. The amount due under the certi¬ 
ficate cannot te regarded as a forfeiture 
or fine, but is money due under a de¬ 
cree, the certificate having the force and 
effect of a decrei^ of a Civil Court. 
Where such an oitence was taken cog¬ 
nizance of by a M-rg'istraie without sanc¬ 
tion for the prosecution being given, as 
should have been the case, bu: there 
was nothing in the proceeding to show 
that the want of such sm'-tion had in 
fact occasioned a failure of justice. Held 
that the conviction was not bai only 
on that account.— Sunder Dasadh v. Sital 
Mahto, I. L. R , 28 Cal, 217. 

3, Sanction — Criminal Procedure Code 
{Act V. of i8q8). s. igs—Alleged forgery 
of documents submitted to Tahsildar hold¬ 
ing enquiry as to transfer of names in 
Land Register—Revenue Court—Necessity 
for sanction to prosecute offender."^ A 
Tahsildar, when holding an enquiry as 
to whether a transfer of names in a Land 
Register should be made or not, is a 
Revenue Court; and before a party to 
any proceeding in such a Court can be 
prosecuted for an offence referred to in 
s. 195(c) of the Code of Criminal Pro¬ 
cedure, sanction should be obtained.— 
Quebn-Emprkss V. Munda Shetti, I. L. 
R., 24 Mad. 121. 

4. Sanction — Criminal Procedure Code 

{Act V.of J8g8)^ss. ig6 and 2JS—Sanc 
tion to prosecute—Joinder of charges — 
Trial for more than one ojfence—‘Offences 
falling under two definitions.'] The ac¬ 
cused was committed for trial before a 
Sessions Court on a charge of abetment 
of dacoity under s. 116 of the Indian 
Penal Code {Act XLV. of i860). In 
the course of the trial the Assistant 
Sessions Judge added an alternative charge 
under s. 511 of the Code and sentenced 
the accused under ss. 395, 116, and 511 

of the Indian Penal Code (Act XLV. of 
i860). In appeal the Sessions Judge held 
that the evidence disclosed the offence 
of an attempt to commit the offence 
of collecting arms. &c., with intention 
of waging war against the Queen, under 
s« 122, and as no charge under that 
section could be framed for want of the 
sanction of Government under s. 196 


Sanction {contd .)— 

of the Criminal Procedure Code (Act V. 

I of i*'9S), the ac.used could not be 
brought to trial .it all. He, therefore, 
reversed the conviction and acquitted the 
accused. Held (reversing the order of 
acquittal) that the mere fact that no 
charge for the graver offence under s. 122 
of the Indian Penal Code (Act XLV. 
of i860) Could be framed for want of 
Government sanction did not render the 
trial for the minor ■ ffence of attempting 
or abetting d.icoity either irregular or 
illegal. Per Fulto.s, J .—According to 
the 2nd clause of s. 235 of the Criminal 
Procedure Code (Act V of 1898 , if the 
accused abetted an '.ffence under s. 122 

I of the Peral Code and by the same 
speech also attempted or abetted the 
offence "f dacoitv he could be tried 
for each of tiitse offenc s; but as that 
section is controlle.:, as rt-gards the of¬ 
fence aijainst the State, by the provi¬ 
sions o^ s. 196 of the Criminal Procedure 
Code, its operation in this rase is res¬ 
tricted to the minor offence for which 
the accused could legally be charged and 
tried. Queen-Empress v. Karigocuda (I. 
L R., 19 Bom. 51) and In re Nagarji 
(I. L. R , 19 Bom. 340; distinguished.— 
Quebn-Emprbss V. Anant Puranik, I. 
L R., 25 Bom. 90. 

5. Sanction — Complaint — Assault — 
Public servant, resistance to authority of 
— Criminal Procedure Code (Act V. of 
l8g8). ss. igs, 476—Indian Penal Code 
{Act XLV. of i860), ss 183, 3S2.] A 
Munslff of Pubna held an inquiry under 
s. 476 of the Criminal Procedure Cede, 
and having come to the conclusion that 
the accused had committed various offences 
urder the Penal Code in connection with 
certain execution proceedings in his Court 
sent the case for trial to the District 
Magistrate who in turn transferred the 
case to a Deputy Magistrate for disposal. 

! The accused were tried under ss. 183 

I and 352 of the Penal Code. The Deputy 
Magistrate, without considering the case 
on its merits, acquitted the accused on 
the ground that there was no sanction 
as required by law for the prosecution 
of the accused. On appeal by the Local 
Government against the acquittal.— Held 
with regard to the charge under s. i8j 
of the Penal Code that, as the Munsiff 
had acted under s. 476 of the Criminal 
1 rocedure Code, it was incumbent on the 
Deputy Magistrate under cl. (2) of that 
section to proceed with the case according 
to law. Held also that the charge under 
s 9^2 of the Penal Code required no 
sanction. Ishri Prasad v. Shorn Lai, I. 
L. R., 7 All. 871 referred to.— Empbroe 
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V. Arjan Pramakik, I. L. R,, 31 C»I 
664. 

6 Sanction — Sfinclion to prosecute, 
pozoer of Appellate Court to grant—Rule on 
District Magistrate to show cause—Right 
of opposite party to be heard — Criminal 
Procedure Code (Act P. of iHgS), ss IQ5. 

The power or granting sanction 
by an Appellate Court ought to be exer¬ 
cised carefully, especially when sanction 
is refused by the Court of first it)Stanre. 
Where sanction had been granted by the 
Sessions Judge to prosecute the petitioner 
for the purposes of public justice, and 
a Rule h.id been issued by the High 
Court upon the District Magistrite only 
to show cause why the sanction should 
not be set aside, it was held at the 
hearing of the Rule that the opposite side 
had no locus standi and should not be 
heard.— Jhalan Jha v. Buchar Gope, 1 . 
L. R., 31 Cal 811. 

Sanction for Prosecution— 

I. Sanction for PRosscuTh.N— Terms 
of—Perjury, assignment of — Charges re¬ 
lating to several false statements in the 
same deposition — Mis-joinder — Reading 
deposition to svitness in the presence of a 
pleader for one of several accused — Inter¬ 
preter, omissiifu to administer Oath to _ 

Admissibility of Deposition and proof of 
Statement of the Witness on a subscijuent 
trial for Perjury ^Criminal Procedure 
Code (Act P. of iSgS), ss. igs rl. (4), 
234. 3O0 cl. t/) and 537 — Penal Code 
(.ict XLV. of i860) s. ig3 —Oaths Act kX. 

1873) ss. 5 fl>J, 13 j Although s. 195 cl. 
(4), does not in express terms render an 
assignment of perjury mcessary. the appli- 
cation for sanction and the order granting 
it, in respect of statements contained in a 
lengthy deposition, should specify the 
particular statements alleged to be false, 
but the omission to do so is a defect cured 
by s. 537, unless a failure of justice has in 
fact been established. Where the alleged 
false statements were not set out in the 
order of sanction but were specified in the 
application for it and also in the charges 
subsequcn'ly framed; — Held, that the ac¬ 
cused was not prejudiced by ihe omi'sion 
in the sanction, Balwant Singh v l/med 
Singh. I. L. R. 18 Ail 203.^ Q V, 

Kartick Chunder Haidar, 9 W. R. Cr 5S 
Queen v. Gobind Chunder Ghose, 10 W. r! 
Cr. 41, Queen v. Boodhun Ahir, 17 W. R 
Cr, 3a. In re Jivan Ambaidas I. L. R,, 19 
Bom. 362, Goberdhonc Chowkidav v Hahi- 
bullah, 3 C. W. N. 3S, and Queen v. 
Soonder Mohooree, 9 W. R. Cr. 25, referred/ 
to. The making of any number tif falsej 
statements in the same deposition is one 
aggregate case of giving false evidence,' 


Sanction for Prosecution (contd )— 

and such charges cannut be multiplied 
according to the number of false statements 
contained in a deposition. Mad. H. C. 
Pro., 1st .May 1871. 6 Mad. H. C. xxvn., 
followed Section 3O0 (i) is sufficiently 
complied with if the deposition of a witness 
is read over to him in the presence of a 
pleader for one out of twenty-seven ac¬ 
cused A deposition so read over is ad¬ 
missible against the witness on his trial 
subsequently for giving false evidence. 
Kamatchinathan Chetty v. Emperor. I. L. 

R , 28 Mad. 3O', and .Mohendra Nath Misser 
V. Emperor. 12 C. W. N. 845, distin¬ 
guished. The omission to administer an 
o.ith to an interpreter, under s. 5 (d) of the 
Oaths Act (X. of 1673), does not, by reason 
of s. 13, render the evidence of a witness 
whose evidence was interpreted by him 
inadmissible against the latter on his sub¬ 
sequent trial for giving false evidence. 
The only effect of the omission is to make 
it incumbent on the prosecution to prove 
the accuracy of the translation. Queen v. 
Romsodoy Chuckerbutty, 20 W. R. Cr. 19, 
approved. — R.vkhal Chandra Laha r, 
Bmpskor, I. L. R , 36 Cal, 808. 

2. S.vnction for proskcution— Revo^ 
cation of the sanction — Appeal, pendency 
of—Prejudice to appellant—Doubtful pro^ 
secution—Criminal Procedure Code {Act 
V of iSgSj s. tgs — Practice.'] Where the 
prosecution of a person for gi\ing false 
evidence, forgery, and using as genuine a 
forged document in a suit, pending an 
appeal from the judgment passed therein, 
would delay and possibly defeat the appeal, 
and where the lower Appellate Court had 
declared that the evidence on which it was 
proposed to proceed was unsatisfactory to 
a great extern i— Held, th.u it was neither 
necessary nor desirable to grant sanction 
in such a case pending the appeal, but 
that the proper course would be to await 
the conclusion of the litigation and then to 
move the higher Couris to take action, if 
necessary, in the ends of public justice; 
and that the present sanction should, there¬ 
fore, be revoked In re Shri Nana 
Mahiraj, I L R., 16 Bom. 729, In re 
Devji valad Bhab ini, I, L R., 18 Bom. 
581, Rex V. Ashburn. 8 C. & P. 50, and 
In re Muthukudam Pitlai, I. L. R.. 26 Mad. 
190. referred to. In the Matter of ihe 
peiiti.n of Ramprasad Haera, B. L. R. Sup. 
426, distinguished.— Jadu Lal Sahu 
Lowis, 1 L. R., 34 Cal 848. 

3 Sanction for prosecution — Initia^ 
tion of proceedings—Prosecution by another 
without authority—Presidency Magistrati 
— CriniiN.j/ Procedure Code (Act V. of 
iSgS) ss. /p5, MOO (b)^Praclice.] Under 
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Sanction for Prosecution {conid.)^ 

a sanction to prosecute expressly restricted 
to a certain person, the prosecution may 
be initiated by another person expressly 
authorized by him to whom the sanction 
was granted ; but such authority must be a 
matter of record so as to enable the accused 
to challenge its validity both before the 
Magistrate and also on appeal or revision. 
A Presidency Magistrate is not excused by 
s. 200, cl. (6) of the Criminal Procedure 
Code from recording the necessary evi¬ 
dence of such authority.— Kal[ Kinkar 
Sbtt V. Nritya Gopal Roy, I. L. R., 32 
Cal 469. 


4. Sanction por Prosbcution —Whether 
a sanction granted to a particular person 
could be availed of by some other person — 
Criminal Procedure Code (Act V. of l8gS) 
s. /p 5 -] A sanction for prosecution ex¬ 
pressly given to a particular applicant 
cannot be availed of by some other person 
against that person’s wish and without his 
authority, Giridkari Mondul v. Uchit 
yha, I. L R., 8 Cal. 435 ' Baperam Surma 

V. Gouri Nath Dutt, I L. R , 20 Cal. 474, 
In re Banarsi Das,\. L. R , 18 All. 213, 
Kali Kinkar Sett v. Nritya Gopal Roy, 8 C. 

W. N. 883, and Durga Das Rukhit v. 
Queen’Empress, I. L. R, 27 Cal. 820, re¬ 
ferred to.— JOGBNDRA NaTH MoOKBRJBS V. 

Sarat Chandra Bankrjeb, I. L. R 33 
Cal 3SI. 


5. Sanction for Prosecution— Crrmf- 
nal Procedure Code (Act V. of i8g8j. s. igs, 
cl. {6J—'"High Court,'' meaning of, in 
s. /p 5 —Execution of time — Appeal, right 
of'^yurisdiction.'\ An appeal lies from an 
order which purports to extend the period 
of an old sanction, but in effect is an order 
granting a new sanction to prosecute. 
“ High Court ” in s. 195 of the Criminal 
Procedure Code {V. of 1898) does not mean 
a Judge sitting on the Original Side of the 
Court, but it means a Civil Appellate Bench 
of the Court; a Judge sitting on the Ori¬ 
ginal Side has consequently no jurisdiction 
to entertain an application for extending 
the time during which a sanction under 
s. 195 of the Code is to remain in force. 
Such time cannot be extended after it has 
expired. In re Huthukundam Pillai, I. L. 
R f 26 Mad. 190. and Karuppana Serva- 
garan v Sinna Gounden, I. L. R , 26 Mad. 
480, dissented from. Kali Kinkar Sstt 
V. Dinobandhu Nandy, 1 . L. R., 32 Cal. 
379 * 

6. Sanction for prosbcution — False 
chatge-^False inform tiion—Indian Penal 
Code {Act XLV. of i860), ss. 182, 211 — 
Criminal Procedure Code {Act V. of iSgS) 
S’ /p 5 ] The accused, a railway station- 
piaster, sent the following telegram to a 


Sanction for Prosecution {contd.)— 

head constable of the Railway Police_" A 

bag of paddy was stolen from my goods- 
shed last night. Thief was caught. Please 
come, prosecute him.'’ I'he head-consca- 
ble inquired into the matter and reported it 
to be fal'e. The inspector of Police, in 
submitting the case to the District Magis- 
tiate, recommended that the station-master 
should be called upon to show cause why 
he should not be pro>ecuted under s. 182 
or s. 21: of the Penal Code, A judicial 
inquiry was held by a Deputy Magistrate, 
and the District Magistrate sanctioned the 
prosecution of the accu^ed. The accused 
was tried and convicted under s 182 of the 
Penal v_ode, by an Assis;ant ,Magistrate 
with second class powers //c/ti. tnat the 
sanction given by the District Magistrate 
was sufficient; that a prosecution for a 
false charge might be under s. 182 or s. 2M 
of the Penal Code, but if the false charge 
was a serious one, the proper course would 
be to proceed under s. 211. Held, further 
that the present case not being a serious 
one, it was quite legal to prosecute the 
accused under s. 182 of the Code Bhokte- 
ram v. Heera Kalita, I. L. R., 5 Cal. 184, 
Russick Lai Mullick, In re, 7 C. L. R. 383,' 
followed, — Emperor v. Sarada Prosad 
Chattbrjbr, I. L. R., 32 Cal 180. 

7. Sanction for Prosecution— False 
statement before the Committing Magistrate 
retracted, and true evidence given, at the 
trial—Prosecution of Witness for contradic¬ 
tory statements—Consideration of circum¬ 
stances under which false evidence was given 
and repudiated—Criminal Procedure Code i 
\Act V. of i8g8) s. /pj.] It would be dan- ' 
gerous to hold that the mere fact of con- 
iradictory statements having been made by 
a witness would justify the Court in gran¬ 
ting sanction to prosecute him for giving 
false evidence. It is necessary to consider 
the circumstances under which they were 
made and repudiated. Where a witness 
was arrested and, after pointing out the 
spot where the stolen property was conceal¬ 
ed, as alleged, by one of the accused, was 
released, but stayed with the police and waa 
examined the next day in Court, before the 
date fixed for the hearing of the case, the 
question having been put by a police officer 
in violation of s. 495 of the Criminal Pro¬ 
cedure Code, and the evidence so given was 
false and was retracted at the trial, when he 
gave true evidence, alleging that he had 
been tutored and threatened by the same 
officer before his deposition in the lower 
Court;— Held, that having regard to the 
events leading up to the examination before 
the Committing Magistrate, the conditions 
under which it was conducted, and the fact 
that the witness did not persist in bis fals^ 
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state.nents, out gave tr evidence at the 
trial, sanction should not be granted,— 
Emperor v. Tripura Shankar Sarkar, 
I. L. R . 37 Cal. 6i8. 

8 Sanction for Prosecution —Sanc- 
tion refused by Munsif — Ap(>cal—Sanction 
granted by Subordi-iate fudge — 'urisdic- 
tion—Criminal Prccedure Code {Act V. of 
l8gS)y s tgs ^Civil Courts Act {Xll. of 
iSiy), ss 2! and 22 —Civil Procedure Code 
{Act V of i<jo8., ss 24 (i) {a) and 7/5] 
A suit having been dismissed by the Munsif 
and, on appeal, by the Court of Appeal, 
the delendants applied to the Munsif for 
sanction i> prosecute the plaintiffs for 
offences under ss. 468 and 471 ot the Indian 
Penal Code. This application was refused, 
but, on app'^-al, the Subordinate Judge 
granted such sanction; HclC that the 
Court of the District Judge was the only 
Court to which such an appeal would pro* 
perly lie Per N. R. Chatthhjea, J, —P'or 
the purposes of s. 195 of the Criminal 
Procedure Code, a Munsif i •; not subor¬ 
dinate to a Subordinate Judge. — Ram 
Charan Chanda Falukdar v. Taripulla 
I. L. R., 39 Cal. 774. 

9. Sanction for Prosecution —Tirns- 
diction — High Court, jurisdiction 0 /— 
District fudge—Criminal Procedure Code 
(Act V. oj iSgS), ss. /95 (/) cl. (6) and 410 
‘—Revision —Civil Procedure^ Code (Act V. 
0 Jiqo8)s //5.] Neither the High Court 
nor the District Judge has power, under 
s. 476 of the Criminal Procedure Code, to 
direct a piosecuti n for an offence com 
mitled before a Provincial Small Cause 
Court. Regu Sini^h v. Emperor, I. L R., 

34 Cal. 551, referred to. The High Court 

itselt is precluded irom granting sanction 
in such a case under s. 195, sub-s (1). clause 
(^) of the Criminal Procedure Code, as a 
Provincial Small Cause Court is not subor¬ 
dinate to It within sub-s. 171. cl lo. nor 
can it interfere under sub s. (6) with an 
order of a District Judge revoking .i sanc¬ 
tion granted by such Small aiisc Court. 
liamijuddi Mondol v. Damodr Chose, 10 
C. \V . N. 1026, Girija Sankar Roy\. Binode 
Sheikh, 5 C. L. J. 222, and Muthus'Ofamt Mud 
ali V. Veem Chetti, I. L. R . 30 Mad. 'tg2, 
referred to. Wlure ihe District judge 
revoked a sanction granted bv a Subordi- 
nate Court to a District Magist ate on the 
ground that ‘.a sanction could not be gran¬ 
ted to a third party,’ and initialed pro¬ 
ceedings under s. 476 of the Criminal 
Procedure Code \~Held, that he acted 
illegally in the exercise of his jurisdiction 
and that the High Court had power to set 
aside his order under s. 115 of the Code of 
Civil Procedure (Act V. of 1908). Hamij. 


Sanction for Prosecution (contd .)— 

ud li Mondal v. Damoiar Chose, to C. W. 
N. 1026, distinguished.—I n re Ram Prasad 
Malla, I. L. K., 37 Cal. 13. 

^ Sanction to Prosecute— 

1. Sanction to Pkosbcutb —Registrar 
of the Small Cause Court — 'Judge—Validity 
of sanction — Power of the High Court on re- 
ference by Presidency Magistrate—Criminal 
Procedure Code (Act V. of l 8 gS), ss. tgs (/), 

I 43 ^< 433 {l I—fraudulent decree not 
set aside by a Civil Court—Penal Code (Act 
XLV. of tSCo'S, s, 2io:\ Where a plaintiff 
instituted a false suit for money, and fraudu¬ 
lently outained an ex-parte decree therein 
before tiie Registrar of the Calcutta Small 
Cause Court, who subsequently left the 
country on furlough, and an application for 
sanction to prosecute him under ss. 209 and 
210 of the Penal Code, in respect of such 
I suit ami decree, was made to the Officiating 
Chief Judge of the Court, and granted by 
him: Held th<i the sanction was valid. 
Ordinarily, as a matter of convenience and 
j expediency, an application for sanction 
i should be made to the Judge who tried the 
case, if he be present in the Court; but if 
be is not, it is open to the Court, that is, to 
any other Judge of the Court, to grant 
sanction In the Matter of Krishna Gobinda 
Dutt, (9 C W. N. 859) distinguished and 
dissented from. Ambica Roy v. Emperort 
(2 C L J. 65 N ) referred to. Upon a re¬ 
ference under s 432 of the Criminal Pro¬ 
cedure Code, the High Court deals or^ly 
with the particular points of law stated for 
its opinion, but not with the facts of the 
case nor any other objection to the validity 
of the proceedings referred The offence in 
s 210 of the Penal Code is committed when 
the decree is fraudulently obtained, and the 
fact that the decree has not been set aside, 
though admissible to prove that there was 
no fraud, is not a bar to a prosecution under 
the section — Empkror v. Molla Fuzla 
Karim, I. L R., 33 Cal. 193. 

2. Sanction to Prosscutb — Criminal 
Procedure Code (Act V. ot iSgS), s. jgy — 
Nec essity for sanction to prosecute public 
servant—in rvhich the fad that accused 
is a puh.ic servant ts a necessary element in 
the oftnee—City of Madras Municipal Act 
(Mad Act /, of lSS4),s. 341.'] Unders. 341 
of the City of Madras Municipal Act, any 
pcr.son bringing or causing to be brought 
timber within the City of Madras without 
a license, obtained on payment of a fee, is 
li.Able to a fine. The Superintendent of the 
Gun Carriage Factory in Madras, who is an 
officer holding a commission in the Royal 
.Artillery, brought or caused to be brought 
timber within the aforesaid limits without 
license. On a complaint being lodged 
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Sanction to Prosecute (contd.)--^ 

against hinfi under the section, it was con¬ 
tended that he was a puoiic servant within 
the meaning of s. 197 of the Code of Crimi¬ 
nal Procedure and that the Court could not 
take cognizance of the offence inasmuch as 
the sanction referred to in s. 197 had not 
been obtained :— Held that sjnction was not 
necessary, as the offence charged was not 
one which could be committed only by a 
public servant nor did it involve as one of 
its elements that it had been committed by ' 
a public servant. Nundo Lai Bas ‘k v Mit- 
ter ([. R. 26 Cal 852), followed.— 
Thb Munic(p\l Commissioners for the 
City op M.voras v Major Bell I. L. R. 
25 Vlad. 15. 

3 SxNCr-ON to Prosecute—— 

Revocation of sanction by 'Joint Magistrate 
specially authorized to hear appeals, legality 

0/ — Jurisdiction^Subordinate Court — Cri. 
minal Procedure Cude {Act V. cf iSgS) ss, 
igS and 407 Where a Joint-Magistrate 
who had been authorized by the District 
Magistrate to hear appeals under s. 407, cl. 
(2) of the Criminal Procedure Code, on ap¬ 
peal revoked a sanction to prosecute grant¬ 
ed under s 19s of the Code by an Assistant 
Magistrate exercising second*class powers: 
Held, that the existence of the special power 
which was conferred on him by the District 
Magistrate did not constitute the Joint Ma¬ 
gistrate the Court to which appealsordinarily 
lay under s. 195. cl. (7) from a Magistrate 
exercising second-class powers, and that his 
order revoking the sanction must be set 
aside as having been made without jurisdic¬ 
tion.— Sadhu Call v. Ram Churn Pasi. 
I. L. R., 30 Cal. 394. 

4. San'ction to Prosecute — Appeal 
against order of District Court granting 
sanction—Criminal Procedure Code (Act K. 
0/ rdgS), s. igs, els. 6, 7—Power of High 
Court on such appeal.'\ An appeal lies to 
the High Court against an order of the 
District Judge granting ‘anction under 
clauses 6 and 7 of s. 195 of the Code of 
Cri minal Procedure. Where such order 
has revoki'd the sanction granted by the 
Munsif for prosecution under certain 
sections of the Penal Code but granted 
sanction to prosecute under other sections, 
and it is competent to the High Court on 
appeal, therefrom not only to revoke the 
sanction granted but also to grant the sanc¬ 
tion refused.— Kannambath Imbichi Nair 
V. Manathanath Raman Nair, I. L. R , 29 
Mad. 122. 

5. Sanction to Prosecute — Criminal 
Procedure Code, ss. IQS, 537 Sancfion. 
want of, only an irregularity and not fatal 
to the prosecution^ The general provi¬ 
sions of s, 195 of the Code of Criminal | 


Sanction to Prosecute (contd.)^ 

Procedure ought not to be so construed as to 
nullify the speci ;1 provisi-)ns of s. 537 (6). 
The want of sanction required by s. 195 of 
the Code of Crirni»’al Procedure is not fatal 
to a prosecution unless the accused is pre¬ 
judiced therrby Raj Chunder Mosumdar 
V. Gour Chunder Mozumdar , 1 . L R., 22 
Cal 176 , dissented from.— Ismal Row* 
THER V, Shunm.agavplu Nadan I. L. R., 

29 .Mad 149 

6 . Sanction to Prosecute— Criminal 

Procedure Code, s igs.\ When an ap¬ 
plication is made to a Court under s. 195 
of the C-'de - f Criminal Procedure for 
sanction to prosecute aliliough it is not 
legally necessary that notice of such ap¬ 
plication should be given to the opposite 
p^rty before orders are passed thereon, 
nevertheless it Is highly desirable that 
such n-tire should be given. Pampapati 
Sastriv. Snbha Sastri, (I L R,2Mad, 
210); In re Bal Gangadhar Tilak. {4 
Bom. L. R. 750); Mangar Ram v Behari, 
ll- C R-, 18 All. 35 ^) referred to.— 

In.\y.\t All V Mohar Singh. I. L R 28 
All. 142. 

7. Sanction to Prosecutr— CVimi«a/ / 
Procedure Code. s. 52S—Transfer^ Pen %l j 
Code. s. /pj —False evidence—Affidavit • 

^ (accused person in support of an ap- i 
plication for transfer.'] Held that where ! 
an accused person applies for the transfer { 
of the case pending against him to some \ 
oth. r Court, supporting his application ; 
by an affidavit, he cannot, or at least f 
ought n /t to be prosecuted under s. 193 
of the Penal Code in respect of state* < 
ments made therein. In the Matter of ' 
the petition Barkat^ (I L R,, 19 All. 
200) folio ved. — E.mpbror v. Bindbshri 
Singh. I. L. R.. 28 All 331; 3 A. L. 

J 9 B- 

8. Sanction to Prosecute— 

recting prosecution—“Order framed in the 
alternative held to be bad—Revision.] A 
District Magistrate having before him an 
applicatUn for the grant of sanction to 
prosecute a certain person for perjuries 
alleged by the applicants to have been 
committed by that person in the Court 
of the District Magistrate, passed an order 
in the following form:—*• 1 . Dis¬ 

trict Magistrate, Bulandshahr, hereby 
charge you . . . that yc u on the 21st 

day of June, 1902 at Bulandshahr, in the 
course of the hearing of the appeal, Shib 
Dayal v K.-E., stated in evidence before 
this Court." etc., etc., (here follo'v the 
specific assignments* "or I sanction pro¬ 
ceedings a rainst you under s. 182, Indian 
Penal Code with giving false inform¬ 
ation," etc., etc. “ I make the case over 
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to B. Dipchand for disposal. B. Hardeo 
Sahai will furnish P. R. in Rs. 500, and 
one surety in like amount to appear 
when called on.” /deli that this order 
being framed in the alternative, was a bad 
order, and could not be acted upon — 
Hasan Shah v. Hurd?o Sahai, I. L. R., 
35 All. 234. 

9. Sanction ro Prosrcuts — Informa- 
tion by uccuied of oifence—Report by police 
of falsity of informiUon — S‘inction by 
District Magistrate on pAice report— 
yudicial proceeding — Subordination of 
police officer to District Magistrate —Cow- 
plaint—Criminal Procedure Code {Act V. 
of t8gS), ss igs, 4S0—Penal Code {Act 
XLV. of 1S60 , s. The accussd gave 

certain information to the police, who, 
after investigating the ^matter, reported 
that the i'lformation given was false, and 
constituted an ofTence under s. 182 of 
the Penal Code. The District Magistrate 
on this sanctioned the prosecution of the 
accused, who was convicted and sentenced 
under that section. The accused appealed 
against thr* conviction and sentence. His 
appeal was heard and dismissed by the 
District Msgijtrate, who had previously 
sanctioned his prosecution. On revision, 
the 'ic.'used contended that the District 
Magistrate having s.inctioned his prose¬ 
cution on the police-report was not com¬ 
petent to he«r the appeal. Held that 
s. 4S7 of the Criminal Procedure Code 
did not apply, as the offence was not 
committed before the District Magistrate, 
nor was it in the contempt of his au¬ 
thority, nor brought to his notice in 
the course of a judicial proceeding- Held, 
further, that although police-officers in 
a district were gcnerallv subordinate to 
the District Magistrate, the subordination 
contemplated by s. 195 of the Criminal 
Procedure Code was not such subordina¬ 
tion. That Subordinition contemplated 
some superior otTicer of police. Nor 
could the repjrt of the police-officer be 
regarded as a complaint under s. 195 
of the Criminal Procedure Code, and 
therefore no proper sanction had been 
obtained. The defect, however, was cured 

s. 537 of the Criminal Procedur j Code, 
as no fiilurc of jus'ice had b en occa¬ 
sioned —Ramsoky l-ALL V . Qukbn-Em- 
1‘RHSS, I. L. R,, 27 Cal 452 . 

to. Sanction to Prosrcutr — Appli¬ 
cation necessary for — Court, Collector under 
Land Acquisitioix Act rnhether—Poroer of 
such Collector to administer oath or require 
verification—Deputy Collector under Land 
Acquisition Act—Judicial officer —Revenue' 
Court — Over-estimate of value of land — 


Sanction to Prosecute {conid.) — 

False statement—False evidence—Forgery 
— Revision — Rule, Hearing of—Discretion 
0/ High Court to decide matters for which 
rule prayed for, but not grunted—Criminal 
Procedure Code (Act V. of iHgSj, ss. igu, 
> 95 . 439 , 47O, 52O—Penal Code (Act XLV. 
of i860), ss. igj, ig6, igg. 467, 468, 471— 
Land Acquisition Act ( 1 . of l8g4). Part 
VIll., s. 5j.j Sanction under s. 195 of the 
Criminal Procedure Code should be given 
only on application made for it by some 
person who may desire to complain of the 
particular off-nce, and whose complaint 
could not be entertained without such sanc¬ 
tion. In the Mutter of Banarsi Das (I. L. 
R., 18 Ail. 213) and Baperain Surma v. 
Gouri Hath Du*t (I.L R , 20 Cal. 474) 
referred to. The e.Ypression “ the Court ” 
in the Land .Acquisition Act does not 
include a Collector, nor is there any au¬ 
thority given to the Collector to administer 
a 1 oath or to require a verification. It is a 
false statement made under a verification 
that constitutes an offence under s. 193 of 
the Penal Code, no:; a verification oath or 
solemn affirmation. The Deputy Collector, 
acting under the Land Acquisition Act, is 
not a judicial officer; he cannot properly 
be regarded as a Revenue Court within the 
terms of s. 47 ^ of the Criminal Procedure 
Code; bis proceedings under the former 
Act are not regulated by the Code of Civil 
Procedure, nor is he right in requiring a 
petition put in before him to be verified in 
accordance with that Code, so as to make 
any false statement punishable as perjury. 
The Deputy Collector is not in a position 
to pass any final order in the matter of 
value of the land or the right to claim the 
price fi.xed ; a party dissatisfied can claim a 
reference to the Civil Court, whose duty 
it is to settle the matter in dispute judicial¬ 
ly ; therefore, to subject parties, who 
claimed the right to such a reference. lo a 
criminal prosecution, when the matters on 
which the Deputy Collector had formed an 
opinion as a Revenue Otdicer under the 
Land Acquisition Act, must be submitted 
to the determination of a Court, is obvious¬ 
ly premature and improper, and is almost 
certain to operate very prejudicially to¬ 
wards them in the trial before the Civil 
Court of the same matter. In proceedings 
under the Land Acquisition Act what may 
be found to be an e.xaggeration or over¬ 
estimate of the value of land cannot pro¬ 
perly constitute a false statement, which 
would demand a pro'cention for perjury, 
and ill'! fact that some years before the 
land was offered for sale at a much lower 
price is no sufficient ground for imputing 
such an offence. Discretion of the High 
Court in revision at the hearing of a rule to 
consider and decide mitters in respect to 
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Sanction to Prosecute (confd.)— Sanction to Prosecute (conid.,— 

which a rule had been prayed for. but not 13. ^AN’criONToPRosECUTK—PuA/ics^r- 
granttd — Durg- Dass Rukhit Queen- Vint — Subdanti.e vjjence ^ Abetment— 
Emprkss, 1. L R., 27 Cal 820. Fresh sa».ctiun — L n'minal Pr,cedure Code 


II. Sanction to Phosbcute — Admir.is- 
tr.itur-General of Bengal— Aamini^irator 
to estate of deceased person •— Ofence by 
Public servant—Criminal Procedure Code 
(Act V. of i8g8). s. igy—Calcutta Muni- 
cipal Act (Ben. hi. of iSgg). ss. 320, 514.] 
The Administrator General of Bengal, who 
was appointed by the High Court ad¬ 
ministrator to the estate of a deceased 
person, was served with a notice by the 
Calcutta Municipal Corporation under s. 
320 (1) cl. of Bengal Act HI. of 18C.9, 
requiring him to remodel a privy on certain 
premises belonging to that estate In con¬ 
sequence of his not complying with ihe 
requisition, he was prosecuted under s. 
of the Act. At the trial it was contended 
that as the Administrator-General of 
Bengal was a public servant not removeable 
from his office without the sanction of the 
Government of India, he could not. under 
the terms of s. 197 of the Criminal Pro¬ 
cedure Code, be prosecuted without the I 
sanction of such Government :— Held, thit I 
the sanction of Government was not neces- l 
sary for the institutio n of the prosecution, 
s 197 of the Criminal Procedure Code not 
being applicable to a case like the pre 
sent; that the Administrator-General of 
Bengal was in charge of the premises, in 
respect of whi-ili the offence charged was 
said to have been committed, not by virtue 
of his office, but by virtue of his appoint¬ 
ment by the Court as administra'or to the 
estate of the deceased ; and that he was 
charged with having committed the offence 
in the latter capacity. Nando Lai Basak 
V N N Milter, H L. R.. 26 Cal. 852J. fol- 
lowed —Corporation of Calcutta v Ad¬ 
ministrator General of Bhngal, I. L. R , 
30 Cal. 927. 

12. Sanction to Prosscvth—C riminal 
Procedure Code (Act V. of l8g8j. s. /p5, 
stib-ss. (d) and {7)—Subordi'iate authority 
"—Sonthal Parganas Justice Regulation {V. 
of 1893), s. /5.] For the purposes of s. 195 
of the Code of Cr iminal Procedure the 
Court of the Deputy Commissioner of Son- 
thal Parganas shall be deemed to be subor¬ 
dinate to the Court of the Commissioner of 
Bhagalpur. Accordingly, an application 
against an order of the Deputy Commis¬ 
sioner of Sonthal Parganas. revoking a 
sanction given by the Subordinate Jud^e of 
Godda under s. 195 of the Code of Criminal 
Procedure should be made to the Commis* 
^oner of Bhagalpur, and not to the High 
Court.— Munna Lal Chowdhry V. Padman 
Missbr, l.L R., 30 Cal. 916. 


{Act V. Of i8g8), ^s. igs. igy. 230—Penal 
Code {Act XLV of i860), ss 468 /op] The 
1 O'pect* r Generiil of Rtgisiraiion. Bengal, 
wrote a letter to ihe District Registrar of 
, Tippera directing rhe pr ^ecLltion of a Sub- 
, Registrar on char ^es under -s. 417 and 468 
of the Penal Code. The Sub-Registrar was 
: tried and convicted under ss. 468, 109 of 
I abetment of forgery for the purpose of cheat¬ 
ing At the tricl it w.^s contended on behalf 
of the accused thai there could be no con¬ 
viction f r abetment when sanction had 
^ been given for prosecutit n for the substan¬ 
tive offence only; Held, that the letter of 
the Inspector General of f^egistration was a 
sufficient sanction to justif y the conviction, 
and tiiat no frevsh sane ion was necessary 
und-T s. 230 of the Criminal Procedure 
Code. — pROFULLA t.HA.NDRA SeN V. EmPER- 

OR, I. L R,, 30 C,-l. 905. 

14. Sanction to PROsscurs—(rrn;i/«a/ 
Procedure Code (Art K. of i 8 g 8 j. s. igs— 
Notice to person to prosecute '.vh m sanction 
is sought—Proceedings before Sessions Court 
— Proper exercise of discretion ] A Ses¬ 
sions Court, when granting sanction to pro¬ 
secute under s. >95 of the Criminal Proce¬ 
dure Code, should so frame the proceedings 
before it as to enable the Hi^h Court 10 
satisfy itself from the r-.-cord whether the 
application for sanction has been properly 
granted or not. Allhough noMce is not 
invariably necessary in cases under the sec- 
lion referred to, the grant of au order sanc¬ 
tioning prosecution i? a judicial act, and 
there may be c.rcum^tanccs (such as in those 
cases in which there h.as b^en a difference 
of opinion as to the desirability for granting 
sanction) in which a prop-r discretion can¬ 
not be said to have oeen exercised unless the 
persons sought to be prosecuted have been 
given an opportunity to be heard. An order of 
a Sessions judge, sanctioning a prosecution, 
containing nothing from which the High 
Court could conclude that he had directed 
his mind to the real question in such cases, 
namely, whether there was ^ primafacie 
case on which a prosecution could be insti- 
tuted with a fair chance of success, the High 
Court revjk-jd the sanction.— Pampapati 
Sastri V. SuBBA Sastri. I. L. R., 23 Mad. 
210. 

15. Sanction to Prosbcnte — Criminal 
Procedure Code {Act V. of l8<^), ss. igg, 
476—Order by Deputy Magistrate sanction- 
ing prosecution—Complaint by Deputy Mu' 
gistrate—Jurisdiction or Sessions Court to 
interfere A Deputy Magistrate, having 
decided that certain witnesses (who had 
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Sanction to Prosecute (contd .)— 

given evidence before himself and before 
two other M igistrates on different occasions, 
relating to charges of 'ioting and causing 
hurt), had wilfully c jmmiUed perjury on one 
occasion or another, ordered them to bt' pro 
secuted for perjury, and b.mnd them over to 
take their trial. The Sessions Ju<lge set 
aside the said order, deeming it undesirable 
that sanction to prosecute should be g«ven 
under the circumstances. H^ld that, whether 
the Deputy Magistrate had intend* d to pi'S 
an order under s. 476, or to make a com¬ 
plaint under s. 195 (c) (A) of the Criminal 
Procedure Code, the Sessions judge had no 
pow.-r to interfere t aUo that the paw* r •>{ 
revoking given under s 195 (A) is only in 
respect of satictions, and l Ot of complaints 
—Qurbn-Emprkss V. Askanm.v I. L R., 
23 Mad. 205. 

16. Sanction to Prosfcute— Cn'mini.' 
Procedure Code (A'-t V. af iSg'i) s. tgj — 

Charge Oi^ains-t ViPn^e Mai^istr.xfe for 
alleged ojfcncc ri'/ii/c not in a judicial 

capacity] A Village Magistrate having 
been apprised of a dis'urbance in his village, 
forcibly separ.^ted the combatants, one of 
whom thereupon r'rcferred a charge aga'nst 
him of causing hurt The complaint was 
taken by the Sub-Magistrate upon his file 
without any previous sanction of the (lo* 
vernment or other authority mentioned in 
s. 197 of the Criminal Procedure Co.le 
The Village Magistrate raised the obj *ction 
that the prosecution cjuld not legally b.* 
proceeded with until such sanction had been 
first obtained. The Sub-Magistrate held 
that such sanction w.as unnecessary, and 
kept the cas«-on his file, and commenced to 
enquire into it. The Village Magistrate pre¬ 
sented a petition to the District Magis'rate 
raising the same ground of objection, where 
upon the District Magistrate quashed the 
whole of the proceedings, holding tl.at the 
Sub-Magistrate had no jurisdiction to try 
the case against a villag*: officer without 
sanction having been first obtained. Held 
that sanction was not necessary under s. 
197 of the Criminal Procedure Code. The 
Village Magistrate, while preventing an of¬ 
fence, was not acting in the cap .city ot a 
Judge or a public servant not removable 
from office without the sanction of Gov* rn* 
ment, and therefore the sanction referred to 
had no application. Held also that the »tr.ier 
of the District Magistrate qu.ashing the pro¬ 
ceedings of the Sub-Magi^trate was passed 
without jurisdiction Semhle th *t a Village 
Magistrate «'xercising jurisdiction, and try 
ingan offender under RegulationXI of iSf'6 
is a Judge within the meaning of s. 197 of 
the Code of Criminal Pr.medure and s. ig 
of the Penal Code.— Kandas.^.v 1 Chktti r 
Soli Goundan. I. L. R . 23 Mad. 540. 


Sanction to Prosecute {contd .)— 

17 Sanction to PROsecuTs —Criminal 
Procedure Code 'Act V. 0/ lBg 8 ), s. ig$ 
(*/!.] Clause (4) of s. 195 of the Code of 
Criminal F^rocedure applies only to cases 
in which, at the time of granting sanction 
to proscrutf, the offender is uncertain or 
unknown. Where there is no doubt as to 
whom the prosecution is to be directed 
against, the offender should be named.— 
John .Martin SRgumRA v. Luja Bai, I. L. 
R , 2$ Mad. 67 I. 

18. S^NCTIO.N TO PROSBCUTK —Criminal 
Procedure Cole {Act V. of l 8 g 8 t, ss. ig$ 
» 7 ), 407 (^)—Court to toAiVA appeals ordu 
narilv lie—Refusal to accord sanction — 
Appeal to Magistrate who has been directed 
and empoa>ered to hear appeals under j. 
407 (-?) ] A .Magistrate who has been 
directed and empowered to hear appeals 
und*T the provisions of s. 407 (a) of the 
Code of Criminal Procedure is not the 
“ Court to which appeals ordinarily lie” 
within the meaning and for the purposes of 
s- 105 (7) of the Code Benson, J,, 
dissenting. —Kroma \’ariar v. Emperor, 
!. L. R., 26 Mad. 656. 

Search-warrant— 

I 'Search WARRANT — Criminal Pro- 
cedure—Procedure in Mas^istrate's Court— 
Information filed against an accused, but 
no summons issued—('ase rnust be disposed 
of by Magistrate although no summons 
applied for by complainant^—Property seised 
by police under warrant—Claim by third 
party — Inq'.tiry Ay Magistrate or to claim of 
third par’ty — Criminal Procedure Code (Act 
of tSgd). s. 5PJ.] Where an infor¬ 
mation is filed againNt a person, the Magis> 
tr.iie is hound to dispose of the case, and 
If no evid -nce is offered against the person 
accused, he must be discharged. Thecon»- 
plainant, by omitting to take out a sum¬ 
mons against such person, cannot keep a 
charge hanging over him f r an indefinite 
time Th-- summons Is merely the means 
of procuring the attendance of the accused, 
but if he appears of his own accord without 
a summons, he is entitled to require that 
the Complaint shall either be proceeded 
with or di'-missed. Where properly is 
seized under a search w irrant, the Magis¬ 
trate must proceed to ni*ke enquiry so as 
to enable him to dispose of it. If a third 
party aop. ars and alleges that the proprrty 
seized is his. and is not the subject-matter 
of the offence charged, the Magistrate is 
bound to heir that parry, and, if necessary, 
restore the property to its owner. M-tgis- 
frates must tak- care that tho proceedings 
in their Courts are conducted with such 
reasonable expedition as will prevent the 
parlies from being improperly harassed by 
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Search Warrant {contd )— 

undue delay. In re Ratanlal Rangildas 
(I. L R., 17 Bom. 748) doubted— In thb 
Mattbr OF Lakshman Govind Nirgudb. 
I. L. R , 26 Boin. 552. 

2. Sbarch warrant — Information — 
Absence of pending proceedings at the time 
of issue—^Validation of ille!{:*l warrant — 
Re-issue of search warrant on ju ncial cog^ 
nisance taken — Taking cognizance on in¬ 
formation duly recorded—Nature of in¬ 
formation — Sufficiency of information to 
justify initiation of proceedings — Bora 
6des of proceeding — Transfer — Criminal 
Procedure Code {Act V. of i8g8), ss p< 5 , g8, 
too (/) (c), 526 and 5J7.] The issue of a 
searcli warrant under s. 96 of the Criminal 
Procedure Code, when there is no investi¬ 
gation, inquiry, trial or other proceeding 
under the Cede, as is mentioned in s. 94, 
pending at the time, is illegal, though the 
Magistrate had received information of the 
commission of an offence but had not 
acted judicially on it, when he issued such 
Warrant. If, however, he subsequently 
takes c gnizance under s 190 (i)(c)and 
then re-issues the warrant, it is legal. In 
re Harilal Buch, I. L. R , 22 Bom. 949, fol¬ 
lowed A warrant illegally issued under s 
96 cannot be treated as valid under s 98 
by the operation of s 537 of the Code 
Section 537 does not give legal effect to a 
defective wan ant, but only validates a 
finding, sentence or order, defective in pro¬ 
cedure. The information, on which a 
Magistrate takes cognizance under s. 190 
(I) ic), must be recorded. Thakur Pershad 
Singh V. Emperor, 10 C, W. N. 775, fol¬ 
lowed, It is nowhere laid down how much 
of such information the accused is entitled 
to have recorded, but, though all the 
allegations necesiary to prove the offence 
have not been made out, if enough has 
been laid before the Magistrate to make 
^ Prima facie case, he is justified in 
initiating proceedings, and the High Court 
will not interfere. Proceedings instituted 
on statements which, though alleging no 
specific dates, are not vague or indefinite 
as to the facts mentioned therein, are not 
bad. If proceedings were instituted by a 
Magistrate from peisonal feelings of enmity 
derived from a long past dispute between 
one of his subordinates and the accused, 
and he was consciously straining the law to 
injure the latter, it would be the duty of 
the High Court to set them aside, but the 
Court would not do so, if the Magistrate 
was only acting mistakenly. Case trans 
ferred on the facts — Rash Bbhary Lal 
Mandal Empsror I. L. R. 35 Cal. 1076. 

Search without Warrant— I 

Sbarch without Warrant — Power 
of the police to search the house of an 


1 Search without Warrant {contd ) — 

absconding offender generally for stolen 
property on information of dacoity against 
him—Legality of Search—Criminal Pro¬ 
cedure Code (Act V. of l8g8j. ss, 94 and 
tOs — Rioting — Common object to resist 
such search—Right of trivate defence— 
Pen.il Code {Act XLV. of i860) ss. pp 147, 
3 ^ 3 , 3332 Section 165 of the Criminal 
Procedure Code does not authorize a general 
search for stolen property in the house of the 
absconding offender, against whom an in¬ 
formation has been laid of having com¬ 
mitted a docoity. It refers only to specific 
documents or things which may be the 
subject of a summons or order under s. 94 
of the Code, and the latter do^^s not extend 
to stolen articles or any incriminating 
document or thing in the possess!' n of the 
accused. Ishwar Chandra Ghosal v. Em¬ 
peror, 12 C. W. N. 1016, referred to. 
Where a Sub Inspector, on receiving in¬ 
formation of the commission of a dacoity. 
searched the house of one of the alleged 
offenders, accompanied by the complainant 
and the village officers, but without a 
search warrant, whereupon they were beaten 
by the petitioners who were charged with, 
and convicted of, rioting, with the com¬ 
mon object of resisting the search, assault 
and causing hurt, under ss. 147. 323 and 
353 of the Penal Code ;— Held, that the 
search was illegal, and that, the common 
object having failed, the conviction under 
s. 147 was bad.— Bajrangi Gopb v. Em¬ 
peror, 1 L. R., 38 Cal. 304. 

Security for keeping the Peace— 

1 Security for keeping the Peace — 
Criminal Procedure Code, ss. 107, II7 — 
Eiider.ee—Evidence of general repute not 
availalle in such crtsfs.] It is only in the 
case of a person who is an habitual offender, 
and is called upon to furnish security for 
good behaviour, that the fact of his being 
an habitual offender may be proved by evi-- 
dence of general repute. Where a person'‘ 
is called upon to furnish security to keep - 
the peace evidence o: general repute can-QO 
not be made use of to show that such person 
is likely to commit a breach of the peace 
or disturb the public tranquility, or to do 
any wrongful act that may probably occa¬ 
sion a breach of the peace or disturb the 
public tranquility.— Emperor v. Bidhya- 
PATi, I. L. R., 25 AH. 273. 

2. Security for keeping the Peace— 

Order—Omission of express finding as to 
Commission of offence within the section- 
illegality —Jurisdiction—Criminal Proce¬ 
dure Co.ie {Act V. of l8p8), ss. 106 and 423 
—Penal Code {Act XLV. of t86o), s. 379-2 
Where a Subordinate Magistrate convicted 
the prisoner under s. 379 of the Penal Code 
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SiJurity ror kjipi tfia Peace 

ot th-ift 1 j<l t I -■ Dis'rict M ig.s rite on ap- 
pj i' 'n .‘Djly t ie conviction and add* 

ed t) his judgnenc in order under s 106 
of th-‘ Criiiinil Proce lar • Code binding . 
over tne petition-r to keen the p ace ; | 
that he wi5 not cainpeten.. to pass 
such an order e>c«''c,>t on an express finding 
th it the petitioner n ad c iin n i' l-'d an ofTence 
within the terms of s 106. — Kinoo Smkikh 
V . Dar \srui.i.AH Mom. AH, 1 . L. K., 29 Cil. 

393- 

3. SscuRiry kok K‘ti*riMG thr Pkacr — 
tWiigisiratir af>f>‘)inle‘l in the district—Limits 
of Jurisdiction ^Crimi’t i! Procedure Code 
(Act V.of tS()H),ss 12 a xi loy.\ A Migis- 
trate appointed to act as a Magistrate in a 
di-.trict has, unless his p iwers nave been 
restricted to a c-.rt lin loc il are i, junsd ict ion 
over the entire district. Held, therefore, 
where a Sub divisional OiBcer in a dis'rict 
instituted pr iceedings under s, 107 of the 
Criminil Procedure Code agiinst a person 
in his subdivision and the District Magis 
tratc transferred the case to the Court of a 
Deputy Migistra'e ol the first class appoint¬ 
ed to act in the district, holding his Court 
at the head quarters of the district, that the 
Deputy Magistrate hai jurisdiction to try 
the cas * or to institu'e fresh proceedings 
against that person — S\Rvr Chundxr Koy 
V. Bkpin Cha>jdka Rov I L. R . 29 Cal. 

389 

Security for Good Behaviour— 

1. Skcuriiy for Good Bt-nAViouR— 
CritnitMXl Procedure ('.>de \Act V. of /Vp 9 ), 
s. 118 — Discreti ni of Court — Security de- 
manded not to be excessive j Where a Ma¬ 
gistrate, acting under s. i 18 of the Code of 
Criminal Procedure, r ijirred seenriti- s to 
an amount wliich the p- rson to be bound 
over was totally unable to furnish, in con¬ 
sequence of which he remained in jail for 
some two months a-id a half the Court held 
that the Magislf<ate had not excrei cd a 
proper discretion in the matter and reduced 
the amount of the security. Queen-Empress 
V. Rami (I L R., 16 Bun. 3721 foil *wcd 
—Qukrn-BImprrss V . R^z^ Ai.i, I. I.. R., 
23 All. Ho. 

2. Skcurity for (lO tn Bfhaviour — Cri¬ 
minal Procedure Code (Act V. 0'' iSqS), ss. 
//O, 12'i’^Term for rohich imprisonment in 
default 0/ finding sc. urity should be orders 

edf] Although it is wi'hin the competence 
of a Sessions Judge, acting und-r section 
*23 (ji of the Code of Criminal Procedure, 
to direct that a person who has been order¬ 
ed to give securi y shall, on failure to give 
security, be imprisoned for any term not 
excee-ling three years yet it is advisable 
that the term of imprisjninent in default 
ordered under that section should always be 


Security for Good Behaviour (efri.)— 

*he same as the period for which the securi¬ 
ty ?•; directed to be given.—K ino-Empbror 
V. K \RI.M-UD DIN 8bg, 1 . L. R., 23 All. 422. 

3. SuCURITY FOR GoOD BEHAVIOUR—Crj- 
minal Procedure Code {Act V. of iSgS), is. 

I to et seqq. ; 437—Posoer of District Ma- 
gistr ite to re-ofien proceedings on the same 
record after the discharge of the person calL 
ed upon to shoiO cause by a Magistrate of 
the first c/u.s.J that it is competent 

to the Magistrate of the district, in the case 
of a person who has been called upon, under 
s. no of the Code of Criminal Procedure, 
by a Magistrate of the first class, to ihow 
c »u:.e why he should not furnish security 
for good behaviour, and has been discharg¬ 
ed by suon Magistrate under s. 119 of the 
C -de, to institute fresh proceedings against 
such pers m up m the basis of the re¬ 
cord that was before the first class Magis¬ 
trate. Q ueen-Empress v. Mutasaddi Lai 
( 1 . L. R. 21 All. xoq), Queen-Empress 
Raiti (Weekly Notes. 1S99. p. 203), Queen- 
Enipress V. Ahmad Khan (Weekly Notes, 
1900 p. 206), and Queen-Empress v. /man 
Mondal tl. L. R., 27 Cal. 662) referred to. 
—King Empkror v. Fyaz-ud-din, 1 . L. R., 
2.J All. 4S, 

4. Sbcurity for Good Behaviour— Cri* 
minal Procedure Code {Act V. of^ iSqS), 
ss. 110, &r. — Power of Court to assign geo¬ 
graphical limits within which the Sureties 
required must reside^ Meld, that a Court 
in ordering security for good behaviour to 
be given with Sureties is competent to as¬ 
sign some geographical limits within which 
the sureties required must reside Queen- 
Empress V. Rahim Bakhsh ( 1 . U R., 20 All. 
206) referred to.— Empkror v. Nobbu Khan 
I. L. R., 24 All. 471- 

See WiT.NRSS, 2. 

5. Skcurity for Good Behaviour — Cri-' 

minal /Procedure Code, ss. 133 
Reference to the Sessions Judge^Notiee to 
be i^iven of proceedings before the Judge io 
the persons required to find securityf\ 
Where under s. i 33 of the Code of Crimi¬ 
nal Procedure reference is made to the 
Sessions judge in the case of a person 
called upon by a Magistrate to find security 
for a term exceeding one year, it is expe¬ 
dient, and highly desirable for the ends of 
justice, that a date should be fixed for the 
hearing of such reference, and that notice 
of such date should be given to the person 
concerned, ^hoja Singh v. Queen-Empress^ 
(I 1 . R., 23 Cal. 493); Nakhi Lai Jah^. 

Queen Empress, ( 1 . L- R., 27 Cal. 656), fol¬ 
lowed. Queen- Empress v. Ajudhia, (Week* 
ly Notes, 1S9S, p 60), and Queen-Empress 
V. Mutasaddi La/, (I. L R . 31 All. toy), 
referred to.—E mpsrOR t>. GiRANO 1 . L. R. 

25 All, 375 , 
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5ecurity for Good Behaviour {ctd.)^ 

6 SacuKiTY FOR Good Behaviour—C>»- 
minal Procedure Code (Act V. o/ ss. 

no, ii8—Fresh proceedings taken i.nme- 
diately after the period of a previous security 
bond has expired—Locus pcenicentia~j R 
Wis bound over to bo of good oehaviour for 
a period of three years, wnich term expired 
Oil the i3ih of June, 1905. On the 20th of 
June 1905, fresh proceedings Were started 
against him under s. 110 of the Code of 
Criminal Procedure. Held, that the iiuerval 
was not long enough to give R any oppor¬ 
tunity of snowing that he was willing to 
adopt an honest livelihood, an 1 tnat evi¬ 
dence relating to events prior to the 13th 
of June 1905, was Inadmissible in support 
of a fresh order under s. 1 10 —Empbror v 
Ranjit, I. L. R., 28 All 306; 3 A. L. j. 29. 

7- Srcurity for Good Behaviour — 
Criminal Proceaure Code, s. HO--Subse¬ 
quent conviction—Forfeiture of bond, j Held 
that where a per?on has givcii security for 
good behaviour and his security is subse¬ 
quently forfeited, the amount of his forfeit¬ 
ed bond may be exacted, but he cannot be 
also committed to prisjn for the unexpired 
portion of the term for which security had 
been taken.— Emperor v. Jagdeo Singh, 
1 . L, R., 28 All. 629. 

8 . Security for Good Behaviour — 
Imprisonment in default of security ^ Re¬ 
ference to Sessions Judt^e — Accused—Notice 
—Ri^ht to be heard by pleader—Order of 
confirmation — Grounds for such order — 
Criminal Procedure Code {Act V. of iSgS), 
ss. no, I2J, J Where a reference is 
made to the Sessions Judge under s. 123 of 
the Criminal Procedure Code, he is bound 
to give notice to the person concerned, and 
also to hear his pleader, if he should be so 
represented. The term “accused” in s 
340 of the Criminal Procedure Code applies 
to a person who is liable under s. 123 of 
that Code to imprisonment in default of 
giving security. The Sessions Judge, in 
confirming the order of a Magistrate under 
s. 123 of the Criminal Procedure Code, in 
regard to the imprisonment of a person in 
consequence of his being unable to furnish 
the necessary security, is bound to find a 
special ground on which the order is passed, 
having special reference to s. 110 of that 
Code. It is not sufficient where he only 
finds in general terms that it is for the in- 
terests of the community at large that such 
person should be bound over to be of good 
behaviour.— Nakhi Lal Jha v, Quehn-Em- 
PRBSS, I. L. R., 37 Cal. 656. 

9. Security for Good Behaviour — 

Security for good behaviour from habitual 
offenders—Acts committed by persons in 
erformance of duties as butkandaues in 


, Security for Good Behaviour {ctd.)— 

Bernindari — Habitual association — foini 
trial—Criminal Procedure Code \,Act P. of 
iSgS) ss no, 112, 7/7, u8, 537 ] Ctnain 
burkaidaoes employed at a butchery of the 
i Bijni estate, who were alleged to have com¬ 
mitted acts of extortion and other acts of 
oppression in the performance of their 
duties, were called up in to execute bonds 
for their good behaviour on the grounds (i) 
that they habitually commit extortion ; (2) 
that they habitually commit or attempt to 
commit or abet the commission of oftences 
involving a breach of the peace ; 13) that 
they are dangerous persons so as to render 
their being at large without security hazard¬ 
ous to the community. They were tried 
jointly by the .Magistrate under s 117 of the 
Criminal Procedure Code, and each of them 
was ordered to execute a bond with sureties 
for his gOv,d behaviour for three years. 
Held that, even supposing the Magistrate 
was right in considering that there was 
habitual association between these perrons 
in regard to the first and second grounds, 

I there certainly would be no such connection 
between them in regard to their characters, 
so as to make them dangerous persons, and 
thus to render their being at large without se¬ 
curity hazardous to the community, and that 
proceediiigs should have betn separately 
taken against each of them. S. iio of the 
Criminal Procedure Code is not applicable 
where certain acts amounting to extortion 
are committed by certain persons in the per¬ 
formance of their duties as butkandases in 
a zemindari, as it cannot be said ihat these 
persons are in the habit ot committing ex¬ 
tortion as individual members of the com¬ 
munity, because if they were discharged by 
the zemindar, or ceased to be in his employ, 
the acts would no longer be cemmitted, it 
being no longer to their interests to do such 
acts iri the interest of their employer, and 
they certainly would not be likely to com¬ 
mit them in their own private capacities. 
The object of enabling a Magistrate to take 
security for good behaviour is for the pre- 
vention and not for the punishment of 
offences.— H ARi Tblang v. Qubbn-Eu- 
PRESS, I. L. R., 27 Cal. 781. 

10. Security for Good Behaviour— 
Jurisdiction of Magistrate over person not 
residing within his jurisdiction — Reputa¬ 
tion-Criminal Procedure Code (Act K. of 
iBgS), s. no.'] It is only when a person 
within the limits of a Magistrate’s juris¬ 
diction, that is, who is residing within the 
limits of such jurisdiction, is found to be 
a person of the description given in s. 110 
of the Criminal Procedure Code, that the 
Magistrate can take action under that 
section, and it is not contemplated that the 
Magistrate in such a case should issue a 
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warrant so as to pursu«i the person con¬ 
cerned into another jusisliction. Under 
the terms of s. no of the Criminal Pro¬ 
cedure Code, the reputation which the 
person is found to have means the repu¬ 
tation of tint p-rson in the neighbourhood 
in wnich h? resides.— KwrABOi v. Qukkn- 
Empkkss, I. L. R., 27 Cal. 993. 


II. SscuRUY FOR Good Bbhaviour — 
Security f tr fro td behaviour from h ibitual 
Ofe'tders — l*roceedings instituted by Ma¬ 
gistrate on his u'.vn knowledge or suspicion 
— Transfer, right of accused to .1— Crimi¬ 
nal Procedure Code (Act 0/ 1S98J, ss. 
no, ny, and Where a Magistrate 

has framed a proceeding under s liool 
Criminal i’rocedure Code against a party 
and has proceeded in some measure, if not 
mainly, on his oa^n knowledge of the 
character of that party, such Magistrate is 
not a proper person to proceed with the 
trial ui.dcr s 117 of the Court, and inquire 
into fh.- truth of the information upon 
which action has been taken.— Alimuddin 
Howaldar V . Empkror, I. L. R., 29 Cal 

392 


12. Sbcurity for Good Bbhaviour— 
Surety bond — Acceptance by Subordinate 
Magistrate of bond—Cancellation of such 
bond by District Magistrate ^Jurisdiction 
—Criminal Procedure Code (Act K 0/ 
tSgH) ss. no and /jj ] Where the 
security-bond of the petitioner, who had 
been bound over to be of good behaviour, 
and the surety-bonds of his sureties had 
been accepted by the Sub divisional Magis- 
trate, and the District .Magistrate on re¬ 
ceiving a poIicc-r< port, stating that one ol 
the sureties ' was not at all a man ol 
substance to stand surety for Rs. 100, ht 
cannot be entrusted to stand surety of a 
bad character, ' cancelled the security-bond 
of the petitioner under s. 125 of the Codt 

of Criminal Procedure. Held,\.\\e order o 
the District Magistrate was made withou 
jurisdiction, —PanchooGazi v, Emphrok 
1 . L. R., 29 Cal. 455. 

13. Sbcurity for Good Bbhaviour— 
Security /or good behaviour from kabitua, 
oJfenders—Thief-Habitual thieves and da 
cotts Desperate and dangerous character, 
--tvidcnce-^Specific Acts--General rebuU 

Criminal Procedure Code (Act V. oj 
iSgSj ss. no and //y ] A charge undei 
c-U). s. no of the Criminal Procedure 
code, can not be proved by general re- 
putation, but by definite evidence Tc 
prove a charge under s. no that a person 
IS by habit a thief and a dacoit, or that he 
IS so de.sperate and dangerous as to render 

without security haxar- 
aous to the community, there should be 


Security for Good Behaviour (ctd.) _ 

prjof of specific acts showing that he, to 
the knowledge of some particular in¬ 
dividual, IS a dangerous or desperate 
character. It is not suffi:ient that persons, 
huwever respectable, should come forward 
and depose that they nave heard that such 
person is a thief and a dangerous character, 
when they themselves have no personal 
knowledge of or acquaintance with him. 
Such evidence is not only such as could 
not be Safely acted upon, but is also likely 
to work, serious prejudice. — Kalai Haldar 
V. Emperor, I L. R., 29 Cal y/g. 

14. Sbcurity for Good Behaviour^ 
Offences involving a breach of the Peace, 
meaning of—Immoral and indecent acts-— 
Crimin il Procedure Ci’de (Act K of l8gS), 
ss, 106 and no, cl. ir).j The words " of¬ 
fences involving a breach of the peace’ ’ in 
s. no, cl. (e), of the Criminal Procedure 
Code mean offences in which a breach of 
the peace is an ingredient and not offences 
provoking or likely to lead to a breach of 
the peace. Where a person, who was 
found by the Magistrate to be addicted to 
acts of immorality in attempting to seduce 
women and behaving indecently and im¬ 
modestly towards them, was bound over to 
give security for good behaviour under s, 

110. cl. of the Code. Held, that the 
order for security should be set aside, as 
the otfences were not such as involved a 
breach of the peace within the meaning of 
that clause. —Arun Samanta v. Eupbror, 
I. L. R., 30 Cal. 366. 

15. Sbcurity for Good Behaviour — 

Order embodying substance of information 
— Transfer—Refusal to re-call prosecution 
Tvitnesscs for cross examination—Limitation 
of time for examination of defence witnesses 
—Restriction of counsel's address—Right 
to cross-examine wifurssFs called by the 
Court—Evidence of general repute — 
exation with had characters—Criminal Pro¬ 
cedure Code (Act V. of iSgSj. ss. 110, 112, 
117, 192. 256, 257, $28, $29 {/). 540.] The 
setting forth of the information recceived 
from a police officer in the order under s 
112 of the Criminal Procedure Cede in 
terms of clauses (a) to (/) of s. no is a 
sufficient statement of the substance of the 
information as required by the former sec¬ 
tion. It is not necessary to give a list of 
the prosecution witnesses in such order. 
S. 192 cl. (i) is not restricted to cases of 
offences only, but is wide enough to include 
cases under Chapter VIII, of the Code. 
Even if there was no power under the 
section to transfer such cases, the whole 
proceedings would not, by reason of s. 529 
(/), be void. Akbar Alt Khan v. Lai 

4 C. W. N. 8ai, followed. S. 256 of the 
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Security for Good Behaviour {ctd.)-~ 

Code does not apply to an enquiry under 
s. 117. The prosecutor and the accused 
are both equally entitled to a full cross- 
examination of witnesses called by the 
Court under s 5^0 on matters relevant to 
the enquiry. The Court cannot restrict the 
cross-examination of such witnesses by 
either party to the subjects on which it had 
examined them. Where an attempt was 
being made to protract the examination-in- 
chief of the defence witnesses to a most 
unnecessary extent so as to delay if not to 
prevent, the final termination of the case, 
and the address of counsel had proceeded 
for fifteen days it was held that the Ma- 
gistrate was not unreasonable in fixing a 
time limit for the examination-in-chief of 
the remaining witnesses, and for the close 
of the addre^iS. In dealingwith cases under 
Chapter VIII. of the Code the Magistrate 
ought, especially where no previous con 
viction is proved, to test the pro.^ecution 
evidence with great care. Evidence of 
association with bad characters, who were 
always suspected of being concerned in 
dacoities and many of whom were during 
the period of association bound down under 
s. 110 of the Code or convicted of dacoity 
and theft, at various times and especially 
in most cases shortly before, and near the 
place of, a dacoity, is a sufficient basis for 
an order under s. 110. Evidence of wit¬ 
nesses from villages where dacoities had 
occurred, but which were at some distance 
from the village where a person resided, as 
to his character in connection with the 
dacoities. is admissible as evidence of 
general repute u 'der s. 117 of the Code 
Rai Isri Pershad v. Queen-Empress, I. L. 
R , 23 Cal 62 f , distinguished.— Chintamon 
Singh v Empbror, I. L. R., 35 Cal. 243. 

16. Sbcurity for Good Bkhaviour— 
yoint inquiry against members of a gang— 
Admissibility of evidence of association with 
a gang and of acts by the members thereof 
—Inquiry into the diness of Sureties— 
Rejection on the report of a subordinate 
Magistrate or police officer—Order of 'Judge 
on reference, contents of—Criminal Pro¬ 
cedure Code (Act y. of i8g8) ss. ity (4), 132, 
^23 fj), 367, 434—Evidence Act (/. of 1872) 
s. //] An order under s. 123 (3) of the 
Criminal Procedure Code should show on 
the face of it that the Sessions Judge has 
considered the case of each accused on its 
own merits and separately from that o: the 
others, even if such order need not contain 
all the details required by s. 367. Jamait 
Mullick V. Emperor I. L. R.. 35 Cal, 138, 
referred to. A joint inquiry under s. I17 
of the Criminal Procedure Code against the 
rnembers of a gang formed for the purpose 
pf habitually cheating in concert is not 


Security for Good Behaviour [ctd .)— 

illegal under sub-s. (4), though they were 
not all concerned together in each of the 
various acts alleged against them. When 
the questijri is whether a person is a 
habitual cheat, the fact that he belonged to 
an organization formed for the purpose of 
habitually cheating in concert is relevant 
under s. 11 of the Evidence Act, and it is 
open to the prosecution to prove against 
each person that the members of the gang 
do cheat. A surety cannot be called upon 
to state, in writing what influence he has 
over the accused nor can a Magistrate 
refuse to accept him on his f.ailure to do 
so. Per Ryvrs J. (Coxe 'J., contra) 
Under s. 122 of the Criminal Procedure 
Code the Magistrate passing an order for 
security should himself hold the inquiry 
into the fitness of the proposed sureties, 
and ho cannot decid- the matter merely on 
the report of a subordinate Magistrate or 
of a police officer, whicu is not I^-gal evi¬ 
dence. Queen-Empress v Prithi Pal Singh, 
All. W. N. 154, Emperor v. Tota I. L. R.[ 
25 All. 272, Emperor v. Bal-want, I. L R ’ 
27 All 293. Re Abdul Khan. 10 C. W. n! 
1027, and Suresh Chandra Basu v. Emperor 

3 C. L-J-575. fallowed.—K .alu Mirza v 
Empbror. I. L. R , 37 Cal. 91. 

17* Security for good Behaviour— 
Evidence of acts committed several years 
before the proceedings—'' Offences involving 
breach of the peace ’'—Acts of high-handed^ 

I ness not accompanied with actual breaches 
of the peace—Liability of zemindar for acts 
I of his naib and lathials committed in his 
interest—Abetment of offences involving a 
breach of the peace—Criminal Procedure 
Code (Act y. of/8pS), s no (e),] Evidence 
j of acts falling within the scipe of s. iio of 
’ the Criminal Procedure Code, but commit- 
, ted several years before the date of the in- 
stitution of the proceedings thereunder is 
, admissible IVahid Ali Khan v Emperor, 
II C.^ W. N. 7 ® 9 * followed. To bring a 
case within the section a person must be 
found to have habitually committed, at- 
tempted to commit, or abetted the commis- 
sion of, offences of which a breach of the 
peace is an ingredient Arun Samanta v. 
Emperor^ I. L R., 30 Cal. 366, followed. 
Where the only conviction against a 
zemindar was one undsr s 150 of the Penal 
Code and there was evidence that he with 
his lathials (or his Servants acting under 
his orders), took articles of food from bazar 
vendors, that he assembled lathials to en- 
force the performance of puja by his own 
purohit, threatened a witness with violence 
for deposing against him, and, with his 
lathials, uprooted some trees, cut the crops 
of his opponents, molested rival fishermen 
in boats and attempted to stop a marriage 
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Security for Good Behaviour {ctd .)— 

procession, but no breach of the peace was 
committed or complaint made by the oppo¬ 
site parly ; —//e/d, that such acts did not 
involve a breach of the peace so as to sup¬ 
port a charge of habitually committing 
offences within cl. (e). But where the 
zemindar’s naib had led several riots in his 
master’s int.rest and had been convicted in 
several such cases, and there was evidence 
that certain lathials were always employed 
to help his cause : — //^/d. that he had habi¬ 
tually abetted the commission ot offences 
mentioned in that clause. Kasi Sundar 
Roy V. Emperor, I L. R., 31 Cal. 4 * 9 - follow¬ 
ed. A Magistrate should be carelul to see 
that s, no is not employed by private per¬ 
sons to wreak vengeance under the ajgis of 
a Crown prosecution.— Kali Frasanna 
Boss V. Empbror, I L. R., 3b Cal. 156. 

18. Srcurity por good Behaviour 
Return of absconding su^^pect home on a>r 7 A 
drawal of warrant, and residence in his 
father's house without taking steps to cen- 
ceal himself to commit an ojfcnce — Relevat.cy 
of evidence of previous connection with a 
criminal conspiracy or concealment outside 
the trying Magistrate's jurisdiction Osten^ 
sible means of subsistence — Support by 
father possessing substance — Jurisdiction 
of Magistrate to require a person to 
give an account of his presence while in 
another jurisdiction — Criminal Pro¬ 
cedure Code {Act V. of 189S), s. tog, 
els. (aj. (bj'\ Clause (<0 of s. i (9 ot 
the Criminal Procedure Code should be 
read in its entirety. The concealment re¬ 
ferred to therein must be with a view to 
committing some offence. Where a person, 
against whom a warrant had been issued, 
absconded from home for two years, but 
returned tKereto after its withdrawal, and 
was found living in his father s house, with¬ 
out having taken any particular steps to 
conceal himself for the purpose of commit¬ 
ting any offence thereafter, the fa< t of pre¬ 
vious connection with a criminal conspiracy 
or of present correspondence with crirninals 
outside the Magistrate’s jurisdiction, is not 
relevant under s. 109, th ugh it might form 
basis or a substantive proceeding under s 
110, A person cannot be called on to 
furnish security under s. lO') in respect of 
an alleged temporary concealment in his 
father’s house ui c -nnected with any intent 
to commit an olTence, nrfr with any previous 
concealment outside the Magistrate’s juris¬ 
diction. As long as a young man. out of 
employment, is staying in the house of his 
father, who is a man of substance and able, 
if necessary, to support him, he cannot be 
held to be without ostensib'e means of sub¬ 
sistence. Where the account a person gives 
of his presence within the limits of a Magis- 


I Security for Good Behavior (c/rf.)— ^ 

! trate’s jurisdiction is satisfactory, e.g., that ‘ 
he has returned to, and is living in, his*^ 
f<ither‘s house in strict seclusion on the ^ 
withdrawal of a wariant against him, he 
cannot be called upon by such Magistrate 
to give an account of his presence in anj^Jj 
other jurisdiction. — Satish Chandra^ 
SiKKAR V. Emperor 1 . L. R., 39 Cal. 456. 

uh 

! Security to Keep the Peace— 

See Possession, 4. 

I. Security to keep the Peace— 
minal Procedure Code {Act V, of l8g8\^ ^ 
5. loQ—Appellate Court cannot bind over to 
keep peace when lower Court not one of the 
class referred to in the section, and no breach 
of the peace committed.'] An accused person 
cannot be bound over to keep the peace 
under s 106 of the Code of Criminal Pro-'*/ 
cedurc unless he is convicted of an offence -t 
of which a breach of the peace is a necessary 
ingredient and unless it is found that a' 
breach of the peace has actually occurred. 
An Appellate Court cannot exercise the 
power under the section when the accused 
has not been convicted by a Court such as 
is referred to in the section.— Muthiah 
Chetti V. Emperor, I. L R., 29 Mad. 190^ 

a Security to keep the Peace—C ri- 
minal Procedure Code. ss. toy, 145—^At¬ 
tempt to eject by force a person in possession 
of immcveahle property — Jurisdiction ] 
Where certain persons wrongfully and 
without any bona fide claim to possession, 
sought to eject another by force from the 
possession of certain land, and a brtach of 
the peace was imminent, it was held that a 
Magistrate might legally take action against 
the aggressors under s. 107 of the Code of 
Criminal Procedure, and it was not neces¬ 
sary, on the hnding that their claim was 
not bona fidt, to take proceedings under 
s. 14s of the Code — Emperor v. Ram 
Baran Singh, I 1 -. R., 28 All. 406. 

3. Security to keep the Peach — Cri¬ 
minal Procedure Code, ss. lOf 5 M *3 
Where a person bound over to keep the 
peace for a certain period under s. 107 of 
the Criminal Procedure Code, committ^ 
the offence of abduction within the said 
period : Held that the bond is not for¬ 
feited thereby.— Muhammad v. King Em¬ 
peror, 7 P. R. 1906, Cr. 

4. Security to keep the phack— 

act—Ascertainment of the rights of the 
parties^Which party s ould be bound rfewfi 
— Crimifta ! Procedure Code (Act V. of iSgS)^ 
s. 107—^Riparian righi-^Rtght to hhus^- 

The preventive jurisdiction of a Ma¬ 
gistrate under r. 107 of the Criminal Pooce- 

dure Code must be exercised with caution. 

If the existence of a right claimed by one 
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'ecurity to keep the Peace {contd.) — 

irty in a proceeding under the section is 
aenied by the opposite party, and is not qutie 
patent, the Magistrate should always en¬ 
deavour to ascertain for the purposes of the 
oceeding their respective rights and 
biii.ies, and not in all cases treat them 
matters proper for the Civil Court ex- 
isively. Where a doubt exists as to the 
iStence of the rights and obligations, 
spectively. of the parties, the Magistrate 
ould bind both parties down. Where, 
)wever, there is no doubt, the party in 
wrong should be bound down, and not 
' ne one who has the legal right No order 
•f the Magistracy should in any way en¬ 
courage the infringement of a legal right, 
or prevent the exercise of such right in a 
legal way, or do away with, even tempor¬ 
arily. the performance of an obligation. 
Vhe right to the foreshore is a riparian 
right and ordinarily g es with the land 
above, and the proprietor has prinxa facicy 
the right of khuntagari or tolls. Dhunpui 
Singh V. Denobundhu Saha^ g C. L. R. 279, 
followed. — Dindayal Mozumdar v. Em¬ 
peror, I. L. R , 34 Cal. 935. 

$. Security to keep the peace —Order 
pissed on consent of a party to be bound 
down without evidence taken — Criminal 
Procedure Code {Act V. of t8g&), ss. loy, 
//y.] The proceeding under section 107 of 
the Criminal Procedure Code is a pre¬ 
cautionary measure and not a trial for an 
offence, and in such a proceeding no one 
should be bound down, unless it is shown 
that he is about to commit a breach of the 
peace. Where, therefore, a person, called 
upon to show cause why he should not be 
bound down under the section, appeared 
before the Magistrate and agreed to be 
bound down, whereupon the Magistrate 
directed him to execute a bond without 
taking any evidence at all* Held, that the 
order was illegal.— Ram Ch.andra Haldar 
V . Emperor, I. L. R., 35 Cal. 6. 

6 . Security to keep the peace — Joint 
inquiry against several persons—Necessity 
of specific findings against each^Criminal 
Procedure Code (Act V, of tSgS), ss. 107, 
//^.j Where a joint inquiry has been held 
against several persons, who were called 
upon to furnish security to keep the peace 
under s. 107 of the Criminal Procedure 
Code, there must be a speciBc finding 
against each person of acts rendering him 

^ individually liable under the section before 
an order can be passed binding him down. 
—Ajodhya Prasad Singh v. Emperor, I. 
L. R , 35 CaI. 929. 

7. Security to keep the peace — Dis¬ 
pute relating to possession of land^In- 
stitution of proceedings — Discretion of 


Security to keep the Peace {contd .)— 

Magistrates—^Criminal Procedure Code {Act 
V of iSgS), ss. tojy 144. /45.] Where a dis¬ 
pute relating to possession of land is likely 
to cause a breach of the peace, a Magis¬ 
trate has a discretion to proceed either 
under s. 107 or under ss. 144 and 145 of 
the Criminal Procedure Code. Saroda 
Prosad Singh v. Emperor, 7 C. W. N. 142, 
not followed. King-Emperor v. Basiruddin 
Mollah. 7 C- W. N 746 and Belagal Rama- 
cha^lu V. Emperor, I. L. R. 26 Mad.471, 
followed.— Sheoraj Roy v. Chatter Roy, 
I. L. R , 33 Cal. 966. 

8 . Security to keepthe peace— 
diction — Bond, cancellation of, before 
actual execution—Criminal Procedtire Code 
{Act V. of l8gS), ss 107, 12$ — Appeal — 
Revision.] S. 125 of the Criminal Pro¬ 
cedure Code does not confer upon a Dis¬ 
trict Magistrate either an appellate or re- 
visional jurisdiction in respect of orders 
binding down persons to keep the peace 
made by Courts subordinate to his own, 
but it confers only an original jurisdiction. 
After a bond to keep the peace has been 
executed, a District Magistrate may hold, 
for sufficient reasons, that it is no longer 
necessary and cancel it; but he has no 
power to declare that It was never neces¬ 
sary. There is no appeal from an order re¬ 
quiring security to keep the peace.— Barka 
Chandra Dby v. Janmejoy Dutt, I. L. R., 
32 Cal. 948. 

Sedition— 

1. Sedition—' ' Swaraj’* — Incitement to 
secure swaraj*’—-Security for good be¬ 
haviour—Seditious language at a public 
meeting—Cfiminal Procedure Code (Act 
V. of i8g8j, s. 108—Indian Penal Code 
(Act XLV, of 1860), s. I24A.'] The term 

Swaraj" does not necessarily mean 
government of the country to the exclu¬ 
sion of the present Government, but its 
ordinary acceptance is ■' home rule" under 
the Government. The incitement of the 
members of a public meeting to exert 
themselves to sqcmxq ** swaraj" does not 
amount to the offence of sedition under s. 
124A of the Penal Code, and is conse¬ 
quently not within the purview of s. 108 
of the Criminal Procedure Code.— Beni 
Bhushan Roy v. Emperor, I. L. R., 34 
Cal. 991. 

2. Ss.'DiTlO^ — Goiernment authority for 

prosecution—Sufficiency of authority—Com¬ 
plaint — Regularity of proceedings — Cri¬ 
minal Procedure Code {Act V. of i8g8) ss. 
4{^)t 200—Presumption of regularity 

of official acts—Evidence Act {I. of 1872) 
s. 114—Re-publication of seditious articles 
—Penal Code (Act XLV. of i860) ss. T24 Aj 
4gg, Exception (4)—Printer, liability of— 
Act XXV, of 1867^ s. 7.] Orders under 

[Cr. Dig,— 29.] 
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Sedition {contd.) —, 
s. 196 of the Crimiaal Procedure Code 
should be expressed with sufficient parti¬ 
cularity and with strict adherence to the 
language of the section. But the real 
question in such c^ses is whethe* the prose¬ 
cution was instituted under the authority of 
Gjvernment. An order purported to accord 
sanction to prosecute the editor, manager 
and the printer of a newspaper under s 
1244 of the Indian Penal Code without 
specifying their names, and containing a 
misdescription of the seditious article. A 
police officer received it from the Commis¬ 
sioner of Police, and under his directions 
applied for and obtained warrants from the 
Chief Presidency Magistrate against the 
accuseJ. He was examined by the Magis¬ 
trate, but not on oath, and his deposition 
was not recorded On the day of the trial 
the same police officer filed an amended 
order under s. iqS of the Criminal Pro¬ 
cedure Code c orrecting the error in the 
name of the article in the previous orders : 
Held, (i) tha^ the prosecution was regularly 
institute 1 . Queen-Empress v. B.sl Ganga- 
dhar Tilak, I. L R , 22 Bo n. 11 3, referred 
to. Kali Kink.xr Sett v Nritya Gopal Roy, 
I. L R., 32 Cal 465, and Reg v. juid, 37 
W. R. 143, distinguished, (ii) That the 
order under s. 196 of the Criminal Pro¬ 
cedure Code was not a “ complaint ” within 
s. 4(A), but that the application of the police 
officer for warrants in respect of an offence 
under s. t24A of the Indian Penal Code, 
coupled with his oral allegations, though 
not made on oath not recorded, amounted 
to a “ complaint.* Queen- Empress v. Sham 
Lall, I. L. R., 14 Cal, 707, foil )wed. (iiij 
That the presump inn under s 114 of the 
Evidence Act supplied any omissions either 
as to the method of the communication of 
the order to the prosecuting officer, or in 
the order-sheet of the Magistrate, (iv) 
That the article in question was incom¬ 
patible with the continuance of the Govern¬ 
ment established by law, and was seditious. 
It is the duty of every citizen to support 
the Government established by law, and to 
express with moderation any disapprobation 
he may feel of its acts and measures, (v) 
That the re-publication of seditious articles 
from another newspaper, one of wh’ch only 
was filed as an exhibit by the prosecution 
and used in the case against the editor of 
that paper on his trial for sedition, was not 
a report of the proceedings of a Court of 
juUice, and was not justifiable under the 
circumstances, (vi) That the presumption 
containei in s. 7 of Act XXV. of 1867, in 
the abience of evidence to the contrary, 
rendered the printer liable for seditious 
mitters publisned in his paper.— Apurda 
Krishna Boss v. Emperor, I. L. R., 35 
Cal, 141. 


Sedition {conld.)^ 

3, Sedition— to insurrection 
-^Reasonable criticism of Government-^ 
Penal Code (Act XLV. of i860), s. 124A^ 
Admissibility 0/ seditious articles not form^ 
ing the subject 0/ the charge—Liability of 
printer for seditious matter in a newspaper 

—Act XXV. of 1867, s, 7.] A reasonable 
criticism of the action of Government in a 
particular matter without any attempt to 
create hatred or contempt against it Is not 
sedition, but an incitement to insurrection 
falls within the scope of s. 134A of the 
Penal Code. Seditious articles published 
in the same newspaper, not forming the 
subject of the charges, on which the prisoner 
is being tried at the time, are admissible to 
show the intention of the person, who 
printed or published the latter. S. 7 of 
Act X.KV. of 1867 makes the printer or 
publisher responsible for everything ap¬ 
pearing in the newspaper, whoever the 
author of the seditious articles may be, 
unless he can prove absence from the office 
of the paper in good faith and without 
knowledge that during his absence seditious 
matter would be published. It is not 
absence in good faith for the printer to go 
away, but with full knowledge of what is 
going to happen in his absence and for the 
purpose of shirking his liability. Queen. 
Empress v. Bal Gangadhar Tilak, I. L. R., 
22 Bom. 112, dissented from. Ramasami 
v, Locanada, 1 . L. R., 9 Mad. 387, approved 
of. — Emperor t». Phanbndra Nath 
Mittbr, I. L. R., 35 Cal. 945, 

4. Sedition — Wholesale imputation of 
bribery against ministerial and police officers 
and of neglect on the part of Government to 
inquire into such abuses — Attempt to 
promote enmity between different classes^ 

I Inveighing against Hindus and Mohamed- 
I ans alike^Penal Code {Act XLV. of i860) 

' ss. 1244 and ISJA — Convictions atone 
trial under ss. 124A and SS3A of the Penal 
Code-^Appeal to the High Court, Criminal 
Procedure Code {Act V> of sSqS), ss^ 3s{3), 
40S prov (c).] A single expression that 
the people of Bengal are trodden under the 
feet of outsiders used incidentally in a 
newspaper article, otherwise innocuous, 
does not constitute the whole seditious. 
An article imputing wholesale bribery to 
the ministerial officers of the Law Courts 
and to the lower officers of the police force, 
and expressing grave doubts as to whether 
the Government ever inquire into such 
abuses, sj much is it occupied with in¬ 
vestigations of boycott, dacoity and sedi¬ 
tion, published when sedition is rife and 
the minds of people excited, may have the 
effect of creating a feeling that the Govern¬ 
ment is not doing its duty, and exceeds the 
limits of fair comment and is seditious, 
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irrespective of the question of the truth of 
the allegations. Where the writer of an 
article inveighed both against the Babus 
and Meahs as professing brotherhood with 
the poor Mahomedan ryots and then robbing 
them, and referred to the alleged conduct 
of Christian missionaries towards their 
converts, by way of illustration, without 
any deliberate attempt to excite one class 
against another, the conviction under s. 
*53 A of the Penal Code was set aside as 
bad in law. Per Richardson, y.—If a 
particular article is charged as being sedi¬ 
tious on the ground that it says more than 
appears on the face of it, it is the duty of 
the prosecution to show that it has. in fact, 
the guilty meaning or intent attributed to 
it. Semble: An appeal lies under ss. 35 (3) 
and 408, prov. {c), directly to the High 
Court from a conviction and separate 
sentences under ss. 124A and 153A of the 
Penal Code passed on the same trial —JoY 
Chandra Sarkar v. Emperor, I. L. R., 38 
Cal. 214. 

5 * Sedition— of declared printer 
and publisher of a netu^paper for seditious 
matter appearing therein—Absence during 
the period of the publication of the seditious 
articles^ bona fides not made out—Printing 
Presses and Newspapers Act {XXV. o/ i86j) 
s 7.] The declared printer and publisher 
of a newspaper containing seditious articles 
is responsible for them unless he makes out, 
on sufficient evidence, that he had in fact 
nothing to do with them. Where the editor 
of a newspaper was convicted and sentenced 
under s. 124A of the P^nal Code, and the 
accused made his declaration as printer and 
publisher thereafter, and continued so to 
act after the editor had resumed work on 
release from jail, and further allowed his 
name to appear as such, though he was 
absent from the town of publication of the 
paper when certain seditious articles ap¬ 
peared therein and engaged during the 
period in his own private business without 
taking any interest in the paper, it was held 
that he had not made out the bona fides of 
his absence, and was, therefore, legally re¬ 
sponsible for the articles. — Surbndra 
PROSAD LaHIRI 7 }. Emprror, I. L. R 38 
Cal. 227. ’’ 

6 . Sedition —Attack on rival political 
party but not on Government established by 
iav) in British India^Limits of legitimate 
criticism of acts and measures of Govern¬ 
ment—Construction of letter or article in a 
newspaper — Admissibility of articles in 
other issues not forming the subject of the 
charge when the identity of the writer is 
not proved—Penal Code {Act XLV. of i860) 
s. 124A—Evidence Act (/. of 1872) s. /J — 
Liability of registered printer and publisher 


Sedition {contd .)— 

—Printing Presses and Newspaper Act 
{XXV. of 1S67) s. 7.] A letter or an article 
in a newspaper containing an attack on a 
rival political organizition and not on the 
Government established by law in British 
India, is not seditious within the meaning 
of s. I 24 A of the Penal Code. A man may 
criticise or comment on any act or measure 
of the Government legislative or executive, 
and freely express his opinion on it. He 
may express the strongest condemnation of 
such measures, and he may do so severely 
and even unreasonably, perversely or un¬ 
fairly provided he does not, whether in his 
comments on measures or not, hold up the 
Government itself to hatred and contempt. 
Queen-Empress v. Bal Gangadhar Tilak^ I. 
L. R., 2 Bom. 112, approved of. It is not 
sedition for a writer to describe the Reform 
Scheme as being monstrous and misbe¬ 
gotten, because it is not founded on demo¬ 
cratic principles and not a genuine reform 
or a genuine initiation of constitutional 
progress, or to assert that some of the police 
officials and the judiciary are corrupt, un¬ 
scrupulous and partial, or to state that if 
an organisation which he believes to be 
lawful is suppressed by proclamation it is 
arbitrary, and that in such case the respon¬ 
sibility will not rest on him for the madness 
which crushes down open and legal political 
activity in order to give a desperate and 
sullen nation into the hands of fiercely en¬ 
thusiastic and unscrupulous forces, or to 
inculcate the doctrine of passive resistance 
or refusal of co-operation with the Govern¬ 
ment within legal limits, or to describe the 
British Courts in India as ruinously expen¬ 
sive. In construing a newspaper article its 
meaning must be taken from the article as 
a whole and not from isolated passages. 
Words and expressions such as arbitrary 
executive must not be looked at as if the 
writer was a constitutional lawyer instead 
of a journalist. Queen-Empress v. Bal 
Gangadhar Tilak, I. L. R., 22 Bom. J12, 
approved of. Articles not forming the sub¬ 
ject of the charge and appearing in other 
issues of the same paper, are not admissible 
to show the intention of the writer in the 
article complained of in the absence of proof 
of his identity. The declared printer and 
publisher of a letter or article in a news¬ 
paper is amenable to the law merely on 
proof that it is calculated to excite feelings 
of disaffection, hatred or contempt against 
the Government, but the prosecution must 
prove either that the writer does in fact 
excite such feelings or that his intention 
was to do so. The writer of an article may 
be guilty of sedition no matter how guard¬ 
edly he attempts to conceal his real object, 
but the registered printer and publisher 
cannot be punished if the concealed object 
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is not established by the evidence on the 
record. Queens Empress v. Amba Prasad, 
I. L R., 20 All. 55, referred to.— Mano- 
MOHAN Ghoss V. Bmpbror, I. L. R., 38 
Cal. 253. 

7. Srdition — Publication, proof of — 
Necessity of proving, posting or printing 
and publishing under the directions 0/ the 
accused, when it is shown that the hand- 
loriti'ig is his, and that the seditious matter 
was actually printed and published — Sediti¬ 
ous manuscript transmitted by post but in- 
tercepiel before it reached addressee—‘At¬ 
tempt to commit sedition—Pen il Code {Act 
XLV. of i860), s. 124A.] It is not neces¬ 
sary, in order to establish the fact of pub¬ 
lication of seiitious matter transmitted 
through the post-office, 00 a charge under 
s. 124A of the Penal Code, to prove the 
actual posting, nor that it was printed and 
published under the direction > of the accus¬ 
ed. If the S;:ditious writing is shown to be 
in the handwriting of the accused, and it is 
further proved chat the contsnts were in fact 
printed and published, ihere is :>utficient 
evidence of publication by him: Regina v. 
Lovett 9 C. & P. 462, followed. The send¬ 
ing through the post of a packet containiug 
a manuscript c ipy of a s :ditious publication 
with a covering letter requesting the ad¬ 
dressee to circulate it among others, when 
the sime was intercepted by another person 
and never reached the addressee, constitutes 
an attempt within the purview of s. 124A of 
the Penal Code — Surbndra Naraya.n 

Adhicary n. E.mpshor I. L. R., 39 Cal. 
522. 

8. Sbditio.n — Publication — Handwrit- 
proof of—Admissibility and value of 

expert opinion not based on comp irison made 
tn Court with admitted or proved handwrit- 

person alleged-Penal Code (Act 
XLV. of i860), s. 124A—Evidence Act (/. 

o’ ^ charge under s. 124A 

of the I enal Code the sending of a pamphlet 
by post, addressed to a private individual 
not by name, but by designation as the re¬ 
presentative of a large body of students, 
amounts to publication. It is necessary for 
the admission of the evidence of a hand- 
vyiting expert under s. 45 of the Evidence 
Act, that the writing with which the com¬ 
parison IS made should be admitted or prov- 
ed beyond doubt to be that of the person 
alleged, and that the comparison should be 
made in open Court in the presence of such 

rZZ",' 2 F. & F. 24, 

^Phn !t 4 F. & F. 490, and 

Bibe, v. Gobind Chandcr Roy, 22 

W. K. 272, referred to.—S urhsh Chandra 

Sjanval i-. Empkror, I, L. R., 39 Cal. 606. 


Sentence— 

Enhancement of Sentence- 
Criminal Procedure Code {Act V, of i8g8\, 
s. 423—Alteration of sentence on appeal— 
Effect of alteration.'^ A sentence of three 
months’ imprisonment was, on appeal, alter¬ 
ed by the Sessions Judge to one month’s 
imprisonment with a fine of Rs. 2o, or, in 
default of payment, to 15 days’ rigorous im¬ 
prisonment. This alteration of sentence 
was held not to amount to an enhancement 
of the sentence such as was contrary to the 
terms of s. 423 of the Criminal Procedure 
Code. No general rule can be laid down 
to determine what is or is not an enhance¬ 
ment of sentence, when only a portion of a 
sentence is altered to a punishment of a 
lesser degree of severity. In each case the 
Court has to consider what is the effect of 
the alteration. Queen-Empress v. Chagan 
fagannath (I. L. R., 23 Bom. 439) dissented 
from.— Rakhal Raja v. Khirodb Pbrshad 
Dutt, I. L. R., 27 Cal. 175. 

Sessions Court— 

See Commitment. 

Sessions Coukt —Criwinn/ Procedure 
Code, s. 288—Evidence—Statements made 
before Magistrate retracted before Court of 
Session) In a capital case, certain witness¬ 
es, who had stated before the committing 
Magistrate that they had seen the accused 
striking the deceased, withdrew their state¬ 
ments before the Court of Session and gave 
evidence exculpating the accused. The 
Sessions Judge, considering the evidence 
given before him by these witnesses to be 
untrue and acting under s. 238 of the Code 
of Criminal Procedure, admitted in evidence 
the statements of these witnesses made be* 
fore the committing Magistrate. Held that 
such statements were rightly admitted and 
when admitted were on the same footing 
as the other evidence on the record. Queen- 
Empress V. Dhan Sakai, (I. L. R., 7 All. 862), 
Queen Empress v. yeochi, ( 1 . L K., 21 All. 
HI), QuccU'Empress ^ Nirmal Dus, { 1 . L,, 
R., 22 All. 445), Umar v. Empress 

(22 Panj. Rec., Cr. J., 132). referred to.— 
Empsror V , Dwarka Kurmi, 1 . L. R., 28 
All. 683 ; 3 A. L. J. 852. 

Special Constables— 

Spkcial Const,\blbs — Gmunris of ap¬ 
pointment—Police Act {V. of iS6t) ss. 17, 
IQ.I The circumstances, which justify an 
order under s. 17 of the Police Act (V. of 
t85i), arc that a disturbance of the peace 
is apprehended, and that the police force 
available is insufficient to preserve the peace 
and protect the inhabitants of the place, 
where the disturbances are apprehended. 
Where upon the report of a Sub-Inspector 
of Police that there was a dispute about 
certain land, in which the petitioners were 
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Special Constables (contd.)^ 

concerned, which was likely to lead to a 
breach of the peace, the Magistrate appoint¬ 
ed them special constables under s. 17 of 
Act V. of l 65 i, and they refused to receive 
their letters of appointment, but were after¬ 
wards told that their services would not be 
neceis\ry x^Held, that the order of ap¬ 
pointment of the petitioners under s 17 and 
their convictions under s. 19. were illegal. 
Nanda KisHoRtf Singh v. Emperor, 1 . L. 
R., 35 Cal. 454. 

Special Sentence*^ 

Special Sentence— that the special 
sentence provided for by s 62 of the Indian 
Penal Code is a sentence which should 
only be inflicted in rare cases—those in 
which crimes of an atrocious nature are 
exposed, or in which offences have been 
committed under aggravated circumstances. 
Queen v, Mahorned Akhir (12 VV. R., Cr. 
R., 17) followed. — Emperor v. Amrita 
Lal, I. L. R., 29 All. 25. 

Stamp— 

Stamp ^Sale of Court-fee stamp — Sale’' 
^Exchange^Tran^/er of stamp on promise 
that one of equal value would he returned — 
Court-fees {Act VII. of i8qo), s. 34, cl. (3).] 
Where a mukhtear who had purchased a 
court-fee stamp for a client, transferred it 
to another client, the Utter having agreed 
to return to the mukhtear, another court- 
fee stamp of the same value, and was con¬ 
victed of an offence under s. 34 of the Court- 
fees Act;— Held, that there had been no 
‘ sale ’ of the stamp witnin the meaning of 
s. 34 of the Court-fees Act tVlI. of 1870), 
and that the conviction should be set aside. 
—Kbdar Nath Shaha v. Emperor, 1 . L. 
R , 30 Cal. 921. 

Stamp Act— 

1, Stamp Act — Act {If. of i8gp), ss, 
27, 64. {a)^Execution of document — Not 
Containing statement of facts a feeling duty 
—‘Stamp,'] Certain property was sold for 
Rs. 20,000 to one R, who paid Rs. l.ooo in 
cash and agreed to give the vendors credit 
for Rs. 19,000 to be drawn against as 
required. Shortly afterwards the parties 
agreed to rescind the contract and R resold 
the property to his vendors, giving them a 
a conveyance in which the consideration 
was stated to be Rs. 1,000 in cash, no 
mention being made of the extinction of his 
liability to p ly the remaining Rs 19,000 
Held on these facts that R had committed 
an offence within the purview of s 64 {a) 
of the Indian Stamp Act, 1899.— Emperor 
V. Rambshar Das, I. L R., 32 All. 171* 

2. Stamp Act — Act (//. of i8gg), s. 
33Sei0ure of documents under search- 
xoarrant^Document that “ comes before 
a Magistrate.] Complaint having been 


Stamp Act {contd .)— 

made against a person for having com¬ 
mitted offences under ss. 64 {c) and 68 (c) 
of the Stamp Act of 1899, the Magistrate 
issued a search-warrant, under which cer¬ 
tain documents were seized and impounded 
under s 33 (2) of the Act, On its being 
contended that his action in impounding 
them was illegal, because the documents 
did not come before him in the perfor¬ 
mance of his functions within the meaning 
of s. 33 (/). Held, that the word “ comes " 
is sufficiently wide to include the pro¬ 
duction of documents under a search- 
warrant.— King-Emperor v. Balu Kuppay- 
VAN, I. L. R., 25 Mad. 525. 

3. Stamp Act — Act (I. of 187g), ss. s8, 
—''Signing other wise than as a wit¬ 
ness," &c., Meaning of—Liability of agent 
authorised to sign on behalf of Principal- 
Granting of unstamped receipt — Refusal 
to grant stamped receipt by firm—Liability 
of members of such firm—" Person " Mean¬ 
ing of—Proof of demand of receipt^] The 
expression signing otherwise than as a 
witness,” &c., as used in s. 61 of the Stamp 
Act, means the writing of a person’s name 
by himself or by his authority, with the 
intent of authenticating a document as 
being that of the person whose name is so 
written. An ordinary agent authorized to 
sign on behalf of his principal would fall 
within this description, and consequently 
within the purview of the section. Where, 
therefore, a person signed a firm's name 
to certain letters under the authority of the 
firm, the circumstance that the body of the 
letters were written at the dictation of the 
manager of the firm was held not to be 
sufficient to distinguish his case from that 
of any other agent. The term “person” 
in ss. 61 and 64 of the Stamp Act includes 
the members of a trading partnership. So 
where certain persons, members of a firm 
carrying on business in Calcutta as general 
dealers (which firm had acknowledged thft) 
receipt of certain sums of money from one 
L, and had refused to grant him a stamped 
receipt;, were charged under s. 61 of the 
Stamp Act with having granted an un¬ 
stamped receipt, and under s. 64 of that 
Act with having refused to grant a duly 
stamped receipt, it was held that their 
liability depended on whether they were, 
in contemplation of law, the persons who 
signed the letters of acknowledgment or 
refusal to give the receipt, and not on 
whether they were present at the writing 
of the letters, or knew of the writing of 
them, provided that it was established by 
evidence that a requisition for a receipt 
had been made under s. 58 of that Act.— 
Queen-Empress v. Khbtter Mohun 
Chowdhry, I. L R., 27 Cal. 324. 
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4. Stamp kcT Act (I. of 1879), ss.6i, 

67 — Penal Code (Act XLV. of i860), s. 40 
—Defrauding Government of stamp revenue 
by a contriv\nce or device not otherwise 
speciilly provided for — Receipt of un¬ 
stamped document—Abetment of an offence 
under 5. 6 l of Stamp Act. 187Q.'] Two 
letters were written to peliiioner in which 
the writer recommended him to advAnce 
sums of money to the bearers of the letters 
and b:>und himself to repay those sums if 
lent, in case of default on the part of the 
borrowers. The loans were made by 
petitioner, who kept the letters, A pro¬ 
secution having been subsequently com¬ 
menced against petitioner under s. 67 of 
the Stamp Act, 1879, for defrauding 
Governmjnt of stamp-revenue by an illegal 
device, and he having been convicted on 
the ground that, when the loans were 
granted, the documents became letters of 
guarantee, and. as such, liable to stamp 
duty, held that the execution of a docu- 
ment which on its face required to be and 
was not stamped, could not be said to be 
“an act, contrivance, or device not special¬ 
ly provided for by this Act, or any other 
law for the time being in forceand thit 
punishment for the act of the executant of 
such a document, if it were punishable at 
all, was provided for under s 61 of the 
Stamp Act. 1879, and it could not there¬ 
fore be dealt with under s. 67. Also that 
the act of a person receiving an unstamped 
document might a nount to abetment of 
an offence, having regard to 3. 61 of the 
Stamp Act, 18791 3nd to the definition of 
an offence*' in 9. 4a of the Penal Code, 
and, jf so, would be an act provided for by 
“any other law for the time being in 
force. ’ and so not within the terms of 9 
67 of the Stamp Act, 1879 —Quhen-Em^ 
PRESS SOMASUNDARAM ChkTTI I L R 
23 Msd. 155. - • , 

5. Stamp Act —Act (//. of 1899) s, 6 a ft) 
(6 )—Atpard —* Unstamped ax\iard 
signed by parties to submission—Party sign 
ing “ otherwise than as a wilnessP] Where 
certain partiea to an arbitration, who had 

signed the submission to arbitration, also 

signed the award, not as witnesses, but 
under the heading 'signature of the heirs, 
and the award was not stamped, it was held 
that such parties did not fall within the 
purview of 3 62. clause (1) {b), of the 
Indian Stamp Act, 1899. as persons “ex 
ccuting or signing otherwise than as wit 
nesses/'-EMPKKOR t,. Brij Pal Saran,’ 

1 . L. R., 32 All 198. 

6 ^Stamp— ^ 6 s—Receipt 
--Money remitted by postal money order 
and receipt signed on post office form— 
turther receipt not exigible from payee.] 
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Where money Is remitted by postal money 
order and the payee has signed the receipt 
in duplicate on the post office form he 
cannot legally be compelled to give a iurther 

r*;ceipt to the payer, and his refusal to do 

so will not render him liable under s. 65 of 
the Indian Stamp Act, 1899.—Emperor v, 
Balmakund. I. L. R., 34 All. 192. 

Statutes— 

Statutes—2^ and as, Vic., Cap. CIV., 
15 ~“Ctiminal Procedure Code, ss. 4SSK8) 
and 14s—High Court’s powers of revision.] 
Held s. 15 of the Charter Act, 24 and 

25 Vic., Cap. CIV., does not override 
4.15 of the Code of Criminal Procedure, 
so as to enable the High Court in the 
exercise of its powers of superintendence 
interfere with an order passed by a 
Court having jurisdiction under Chapter 
XII. of the Code, interference with which 
in revision is excluded by s. 435 (3)- fiur- 
bullubh Narain Singh v. Luchmeswar 

Prasad Singh, 1 . L. R., 26 Cal. i 83 , and 
Mahaieo Kunwar v. Bisu, I. L. R., 25 All. 
537 . referred to.— Maharaj Trwari v. 
Har Charan Rai, I. L. R., 26 Ail. 144. 

I Statute5, Construction of— 

Statutes, Construction of— Bombay 
City Police Act (Bom Act IV, of 190a), s. 
ta, i6, iS.] In construing an expression 
of doubtful import occurring in a Statute, 
the Court may well have regard to consi- 
derations outside the language of the Act.— 
Emperor v. Atmaram, I. L. R.,,31 Bom. 480. 

Street— 

Discharge into drains not 
forming pari of street—Definition of street!] 
A defendant was charged under section 4 
of the Madras District Municipalities Act 
with allowing offensive matter to flow from 
his house into a street. The matter flowed 
into a drain or ditch constructed along the 
side of the roadway. On the question as 
to whether any offence had been committed: 
“—Held, that a ‘‘street” is any way or 
road in a city having houses on both sides; 
and that in consequence this definition 

excluded the drain or ditch on either side 

of the roadway; that the drain was not 
part of the “ street,” and that the offence 
charged had not been committed.— Vsn- 
KATARA.MA ChBTTI t». EmPBROR, I. L. R., 
28 Mad. 17, 

stolen Property- 
I. Stolen Property —Possession of.] 
Where the accused was found in possession 
of stolen ornaments three days after the theft, 
he being distantly related to the thief, and 
he disposed of the thing in a way gravely 
suspicious, it was held that the evidence 
W.1S not conclusive.— Aswini Kumar Roy 
V. The Emperor, 10 C. W. N, 210, 
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2. Stolen Propertv —Consisting of a 
considerable quantity of cloth weighing 
about five maunds was discovered on search 
by the police in a locked room in a house 
bsUn§ing to and inhabited by a joint 
Hindu family composed of a father, son, 
and grandson. The son was found to be 
the managing member of the family, and the 
key if the room in which the stolen pro¬ 
perty was found was produced by him. 
The circumstances were such that it was 
very improbable that the cloth could pos¬ 
sibly have been placed where it was found 
without the connivance of some or all of 
the members of the family. Held that, 
under the above circumstances, the con¬ 
viction of the managing member of the 
family under s. 411 of the Indian Penal 
Code was a proper conviction. Queen- 
Empress V. Sangam Lai {\. L. R., 15 All. 
129) referred to.— Emperor v. Budh Lal, 
I. L. R., 29 All. 508, 

3. Stolen Property—Two persons, B, 
who was not a British subject, and R, who 
was, were commi tedto the Court of Ses¬ 
sion at Jhansi, it being alleged against 
them that they had committed a robbery 
in an adjoining Native State, and had 
brought the stolen property into British 
territory. Held that, though neither could 
be tried by the Sessions Judge of Jhansi 
for the robbery, B. because he was not a 
British subject, and R, because the certi¬ 
ficate required by s, 188 of the Code of 
Criminial Procedure was wanting, yet both 
might be tried for the offence of retaining 
stolen property under s. 411 of the Penal 
Code. King-Emperor v. Johri (I. L. R., 
23 All. 266) distinguished. Queen-Empress 
w, Abdul Latif (I. L. R., 10 Bom. 1S6} 
followed.— Emperor v. Baldrwa, I. L. R., 
28 All. 372: 3 A. L. J. X46. 

Summary Trial— 

Summary trial — jurisdiction — Facts 
determining jurisdiction to try summarily 
—Criminal Procedure Code (Act V. of 
l8gS) s. 260—^Distraint, legality of—Form 
of the distress marrant^Bengal Munici¬ 
pal Act (Bengal Act III. of 1884), 5. r22.J 
It is not the complaint alone, which deter¬ 
mines the jurisdiction of the Magistrate 
to try a case summarily, but the com¬ 
plaint and the subsequent examination of 
the complainant taken together. Where 
it appeared from the complaint and the 
sworn examination of the complainant 
that the facts amounted to an offence 
under s. 186 of the Penal Code z^ffeld, 
that the Magistrate had jurisdiction to 
try the case summarily, Bishu Shaik v. 
Saber Mollah, I. L. R., 29 Cal. 409, referred 
to. Where the distress warrant authorized 
the distraint of the moveables of the 


Summary Trial (contd .)— 

defaulters, wherever found within the 
Municipality, or any other moveables 
found within the holding specified, it was 
held that the tax daroga was justified in 
attaching goods proved to belong to the 
defaulters, which were found within the 
municipal limits.— Fanindra Nath Chat- 
TERjBE V. Emperor, 1. L. R., 36 Cal. 67. 

Supreme Court, Calcutta— 

Supreme Court, Calcutta^ jurisdic¬ 
tion'] Under the General jurisdiction of 
the Supreme Court at Calcutta, a person, 
though resident at Benares, was liable to 
its jurisdiction, if privy to, and co operat¬ 
ing in, a misdemeanour committed within 
it. Where therefore a party resident at 
Benares was indicted with others before 
the Supreme Court for a conspiracy in 
procuring the prosecutor to be arrested 
in a fictitious action at law and the 
instructions for the arrest were proved to 
the satisfaction of the jury to have ori- 
ginated with the appellant, it was held 
by the judicial committee that the offence, 
having been cjmpleted wiihin the jurisdic¬ 
tion of the Supreme Court at Calcutta, 
that Court had rightly assumed jurisdic¬ 
tion over the parties privy to it, though 
from the slight nature of the evidence 
they directed a new trial.— Janoky v. King 
i M. I. A. 67. 

Superintendence, powers of, Hieh 

Court— 

Superintendence, powers of, High 
Court. — Criminal Proceedings^ stay of^ 
when civil suit on same facts pending] 
The defendant in a civil suit ought not 
to be allowed to prejudice the trial of 
such suit by lauching and proceeding with 
a criminal prosecution on the same facts 
against the plaintiff and his witnesses and 
such proceedings if launched, will be stayed 
by the High Court in the exercise of its 
powers of superintendence. Eadara Viran- 
naw. The Queen, (I. L. R ,3 Mad. 400) 
distinguished ; In re Devaji Valad Bhavani\ 
(I, L. R, 18 Bom. S'^i), distinguished; 
and (Raj Kumari Debi v. Bamasundar’i 
Debt, (I L. R., 23 Cal. 610), distinguished. 
— Anna Ayvar v. Emperor, 30 Mad. 226. 

Surety Bond— 

Surety Bo.nd— Z,ta6r7iVy of Surety on 
forfeiture of bond by Principal—Recovery 
of amounts of bonds from both Principal 
and Surety—Criminal Procedure Code 
(Act V. of tgo8), s. 514 and Sch. V., Form 
XL] Upon the forfeiture of a bond by 
a person to keep the peace for a term 
the surety is liable to pay the amount 
specified in his bond in addition to the 
penalty paid by the principal. Emperor 
v. Nga Kaung^ U. B. R, 31 ; a Cr. L. 
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J. (nd 463, dissented from. The requir* 
mg a surety to such a bond is not to 
ensure the recovery of the object of amount 
of the bond from the principal, but to 
serve as an additional security for his 
keeping the peace. Queen-Empress v. 

Rahim Bakh<ih, I. L. R., 2o AIL 206, 
referred to — Saligram Singh v. Empbror, 
I. L. R., 36 Cal. 562. 

Surety for good behaviour-- 

SURKTV FOR GOOD B8HAVlOUR—o/ 
surety^Pecuniary qu xli/icalijn, but not 
bower of control—Grounds of rejection — 
Criminal Procedure Code (Act V. of iSqS), 
s. I 32 '\ In determining the fitness of a 
surety under s. 122 of the Criminal Pro 
cedure Code, the first matter to be inquired 
into is his ability to pay the amount of 
the bond in case of default by the princi¬ 
pal; but there may be other matters also 
to be considered as grounds of objection, 
which must be dealt with in each case 
as it arises. Where a surety is competent 
in a pecuniary sense, the fact that he is 
not in a position to exercise control over 
the person bound down, so as to ensure 
his good behaviour in future, is not a 
sufficient ground for his rejection. Ram 
Pershad v. Kin^-EmP'ror 6. C. W. N. 
$g3,Aiam Sheikh v. Emperor^ I. L. R., 
3 S Cal. 400 and Jalil v. Emperor, 13 C. 
W N. 80, referred to.— Jafar Al.i 
Panjalia V Empbror, I. L. R., 37 Cal. 
446. 

Surety, Fitness of— 

SURKTY, FiTNKSS o?^lnabilily to control 
person bound down ] The test of the 
fitness of a surety is not whether he can 
supervise the person bound down, but 
whether he is a person of sufficient sub¬ 
stance to warrant his being accepted. 
Abinash Malakar v. Empress, 4 C. W. N. 
7Q7, Ram Pershad v. King-Emperor, 6 C 
W. N. 593, followed. Queen-Empress v 
Toni, 189s All. W. N. 143 and Queen^ 
Empress v. Rahim Bsksh, I. L. R., 20 AIL 
206, dissented from —Adam Shbikh v. 
Emperor, I L. R., 35 Cal. 400. 

Sword-stick— 

Sword-stick — "Arms," meaning of^ 
license, necessity of—^Indian Arms Act 
(XI. of 1838) ss. 4, rj and ig (^).] A 
jword stick is a "sword” within the mean¬ 
ing of the term in s. 4 of the Indian 
Arms Act. Neither the length, breadth 
or the form of the blade of a weapon, 
nor the handle, afford any certain test 
of its classification as ‘ arms.” Whatever 
can be used as an instrument of attack 
or defence, for cutting as well as for 
thrusting, and is not an ordinary imple¬ 
ment for domestic purposes, falls within 


Sword stick {contd .)— 

the purview of the Act.— Empbror v. 
Satish Chandra Roy, I. L. R., 34 
Cal. 749. 

T. 

Tax— 

Tax —Madras District Municipalities Act 
(Mad Act IV, of 1884), s. 63 (3)—Madras 
District Municipalities Amendment Act{II/. 
of t8g7'), 49—Lands used solely for agrU 

cultural purposes ”— Liability to tax."] By 
sub section (3) of s. 63 of the Madras District 
Municipalities Act, 1884, as amended by 
the Madras District Municipalities Amend¬ 
ment Act, 1897. lands used " solely for 
agricultural purposes ” are exempted from 
the enhanced rates of taxation that may be 
imposed in certain cases under that sub¬ 
section \—Hcld, that lands on which pota¬ 
toes, grain, vegetables, &c, are grown, as 
well as pasture lands, are used " solely for 
agricultural purposes” within the meaning 
of the sub-section.— King-Emprror v. Alsx- 
andbr Allan, I. L. R., 25 Mad 627. 

Theft— 

1 . Thrvt— Summary trial—Dispute as to 
possession of land—Bona-fide belief as to 
title — Cutting and carrying away crops 
sown by another—Facts constituting theft 
—Dishonest intention—Penal Code (Act 
XLV. of i860), ss, 24, 37g—Criminal Pro¬ 
cedure Code (Act V. of t8g8), ss 429, 43g.J 
An accused person alleged and claimed that 
certain paddy was grown upon his70/^. and 
that he cut and removed it as a matter of 
right, and in an assertion of a bona /ideclaim 
to the land, it was admitted by the com¬ 
plainant. who also claimed the paddy and 
the land, that there had been a boundary 
dispute between his landlord and the land¬ 
lord of the accused. The accused was con¬ 
victed in a summary trial of the paddy. Meld 
per Prinsbp. J t That, if the complainant’s 
barqadars had grown the crops as found,and 
nevertheless the accused cut and carried 
them off, there could be no bona fide belief 
that he was entitled to do so to justify his 
action in regard to the complainant- With 
the (act found that possession was with the 
complainant by the growing by him of the 
crops cut by the accused, the accused was 
without justification in thus taking the law 
into his hands even if he was entitled to hold 
the lands, because he was not in actual pos¬ 
session of them riis Lordship refused to 
interfere. Per StbvbntS, J.: The findings of 
the lower Court, taken as a whole, amounted 
to a finding that tne accused acted mala fide, 
and the mere fact that he brought some wit¬ 
nesses to speak to his long possession of the 
land, and the cultivation ot the crops by him, 
could not be taken as showing that a bonts-fidf 
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Theft (contd .)— 

dispute as to title existed between the com¬ 
plainant and himself. To constitute theft 
it is sufficient if property is removed against 
his wish from the custody of a person who 
has an apparent title or even a colour of right 
to such property. In the present case the 
complainant had an apparent title as tenant 
of the land, together with long possession ; 
and he had, on the strength of that apparent 
title and long possession, raised the crops 
which the accused removed. The applica¬ 
tion should be dismissed. Queen-Empress v. 
Gangaram Santram (I. L. R., 9 Bom. 135)1 
referred to. Stanley, J., contra. —That 
the evidence as well for the prosecution as 
for the defence conclusively established that 
there was a bona-fide dispute as to the title 
to the land upon which the paddy was sown. 
Once this was shown, the criminal charge 
failed. The fact, if it be the fact, that the 
paddy was sown by the complainant, would 
not give him the property in the crop, if it 
were sown on the land of the accused. If 
the land was the land of the accused, it was 
an act of tres*pass on the part of the com¬ 
plainant to sow it with paddy, and the com¬ 
plainant had no right to complain if the ac¬ 
cused resented his act of aggresdon by cut¬ 
ting and removing the crop. A dishonest 
intent is a necessary ingredient in the offence 
of theft. No such intention has been found 
on the part of the accused, and the convic¬ 
tion and sentence should be set aside. — Pan- 
DiTA alias Rahmatulla Pkamanik V. Ra- 
HiMULLA Akundo, I L. R., 27 Cal. 501. 

2. Thk?tC onviction^Appeai — Acquit¬ 
tal of the/t—Conviction of offence of differ¬ 
ent character^ Legality of-^Criminal Proce¬ 
dure Code (Act V. of /59J), s. 423^Penal 
Code (Act XLV. of i860), ss. 143, J7p.] 
The accused were convicted of theft : that 
was the only charge which they were called 
upon to answer. In appeal the District Ma¬ 
gistrate held that no theft had been com¬ 
mitted, but he convicted the accused of being 
members of an unlawful assembly. Held 
that on the trial the accused were called 
upon to answer only a charge of theft; they 
were never called upon to answer any other 
charge, and they, therefore, could not fairly 
be convicted on their appeal of an offence 
of an entirely different character. It is on 
the proceedings taken before the Magistrate 
that the facts constituting an offence for 
which a trial is held are made known to the 
accused, and the law is applied by the Ma¬ 
gistrate to the facts established, so as to con¬ 
stitute the charge which the accused is called 
upon to answer. It therefore cannot be said 
that sufficient notice was given to the accus¬ 
ed because mention of s. 147 of the Penal 
Code (rioting) together with theft was made 
in the final report of the police as the offences 


Tlieft (contd.) — 

considered to have been established; and 
that the accused must have been made ac¬ 
quainted with such report.— Jatu Sing v. 
Mahabir Sing», I. L. R., 27 Cal, 660. 

3. Thsft — Penal Code (Act XLV, of 
tS6o), s. 37Q—‘Removal of fish from an or- 

j dinary irrigation tank^Charge of theft-— 
Maintainability of charge Fish in an or¬ 
dinary irrigation tank are not in the posses¬ 
sion of any person so as to be capable of 
being the subject of theft. Nor does the 
removal of such fish constitute any other 
offence. Queen v. Revu Pothadu (I. L. R., 
5 Mad. 390), and Bhagiram Dome v. Ahar 
Dome (I. L. R , 15 Cal. 388), referred to. 
—SUBBA Rsddi V. Munshoor Ali Sahbb, 
I. L. R , 24 Mad. 81. 

4. Theft — Penal Code (Act XLV. of 
i860), s. 215 — Receiving gratification to 
help the osoner to recover stolen property^ 

S. 21s not intended to apply to the actual 
thief.'\ S. 215 of the Indian Penal Code 
was not intended to apply to the actual 
thief, hut to some one who, being in league 
with the thief, receives some gratification 
on account of helping the owner to recover 
the stolen property without at the same 
time using all the means in his power to 
cause the thief to be apprehended and con¬ 
victed of the offence.— Queen-Empress v. 
Muhammad Ali, I, L. R., 23 All. 81. 

5. Theft — Penal Code (Act XLV. of 
i860), s. 380 —Theft from a railway van — 
Pr‘Perty found in an adjoining van, in 
which four railway coolies were travelling 
— Evidence.'] On suspicion of theft certain 
articles from a running goods train, a van 
on the train, in which four railway coolies 
were travelling, was searched, The pro¬ 
perty missed was not found, but, hidden 
under a heap of clothing belonging to the 
four coolies, were discovered 10 thans of 
cloth, which on investigation were ascer¬ 
tained to have been abstracted from the 
next van. Held that none of the four 
coolies travelling in the van where the 10 
thans of stolen cloth were found could be 
convicted of the theft of the cloth in the 
absence of evidence to connect one or more 
of them individually with the possession of 
the cloth.— King Emperor v. Ali Husain, 
I. L. R., 23 All. 306. 

6. — Disputed Ownership.] The 
petitioner was convicted of theft of certain 
bamboos which he said he cut on his own 
patta land, but which the prosecution 
alleged he cut on Government poramboke 
land adjacent to his own. Prior to his 
conviction, disputes had arisen between the 
Revenue authorities and the petitioner 
regarding the ownership of the land. The 
petitioner contended that he bona fide he- 

[Cr, Dig:.—30.] 
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Theft {contd.)-^ 

lieved the bamboos to be his property at the 
time he cut and removed them. The Ma¬ 
gistrate finding th it the Revenue authorities 
had taken possession of the land at the 
time the bamboos were removed, convicted 
the petitioner : Held that the conviction was 
wrong. The questions to be considered 
were, (i) whether the bamboos did in fact 
belong to the petitioner or to Government; 
(2) whether, if they did not belong to the 
petitioner, he bona fide believed they did. 
It is the province of the Civil Courts to 
decide questions of ownership of land be¬ 
tween Government and private parties, and 
if the Revenue authorities take summary 
possession of land as in the present case, 
they become mere trespassers, and there is 
nothing dishonest in the owner taking 
possession of his own property.— Algara- 
swAMi TavAM V. Empbror, !. L. R., 28 
Mad. 304. 

7. ThkvtF errr naturev."] “Chanks” 
(popularly included among shell-fish, but 
really large mollusc i) are fou d buried in 
beds of sand, or in the sandy crevices of 
coral reefs in Palk’s Bay, a large bay land¬ 
locked by British dominions for eight- 
ninths of its circumference, and containing 
numerous islands which form part of the 
districts to which they .are adjacent on the 
shores of India and Ceylon. It was shown 
bv evideice that this bay (as well as parts 
of the adjacent Gulf of Manaarj had been 
effectively occupied for centuries by the 
inhabitants of India and Ceylon, respect¬ 
ively; that the “ chanks ” found therein 
had for centuries been the m mopoly of the 
rulers of the country, both in India and 
Ceylon, and that licenses to gather them 
had been granted by the sovereign ; and 
that “ chank royalty ’* was one of the heads 
of revenue on which permanent assesment 
of an adjacent zemindari was fixed in 1803. 
Petitioner, who had leased from the Rajah 
of Ramnad the "chank beds" five miles 
off the coast of his zemindari, charged the 
counter petitioners with having committed 
the offence of theft of " chanks " from these 
beds. On the defence being raised that 
" chanks ” were fish and wert fierce naturae, 
and that those in question had been taken 
from beds in the open sea, and had 
therefore not been taken from the posses¬ 
sion of the complainant, and could not be 
the subject of theft, held that the " chanks " 
in question were capable of being the 
subject of theft.— Annakumaru Pillai v. 
Muthupayal, I L. R , 27 Mad. 551. 

8. Tiirpt— Quaffing and removing 
stones.'] Stones, when quarried and carried 
away, are *' things severed from the eartn” 
(within the meaning of section 378, ex- 


Theft (contd .)— 

pianation i, of the Indian Penal Code), and 
are " moveable property " (within the 
meaning of section 22), and, as such, are 
capable of being the subject of theft. A 
person who quarries and carries away 
stones from land in the possession of ano¬ 
ther commits theft. — Queen-Empress V. 
Kotayya (I. L. R., 10 Mad. 255) dissented 
from.— Vbnkatappyya Sastri v. Madula 
Vknkanna, I. L. R., 27 Mad. 531 

9. Theft— Running wafer— 

Cutting embankment of channel and diver* 
ting running water—Penal Code {ActXLV^ 
ofi i860) ss. 37Q, 430] Where the accused 
cut the embankment of a Pyne and drew the 
water to their own lands and were convic¬ 
ted of theft and mischief under ss, 379 and 
430 of the Penal Code that Tun¬ 

ing water not reduced into possession could 
not be the subject of theft. Per Gridt, J. 
(WooDROFFB J duhitanie. that the cutting 
of the embankment constituted an offence 
under s. 430 of the Penal Code. Ferns v. 
O'Brien, 11 Q. B. D. 2I distinguished. 
Empbror v, biiBiKH Arif, I. L. R., 35 Cal. 
437- 

10. Theft— Crim»«a/ Breach of Trust--*- 

Moveable or Immoveable Property*-* En* 
trustmeni ofi land with standing Crops— 
Cutting and disposing of Crops—Penal 
Code (Act XLV. of i860), ss. 379. 405.3 
Where certain Und on which there was a 
standing crop of paddy was entrusted to 
the accused to take care of and watch till the 
paddy was ripe when they were to give 
notice to the factory people who would 
reap it:— Held that by cutting the crops 
themselves and disposing of the same, the 
accused were guilty of theft if not of crimi¬ 
nal breach of trust. Si»iAa v. 

Queen Empress, 1 L. R.. 23 Cal 37a, and 
Reg. V. Girdhar Dharmdas, 6 Bom. H, 
C. 33, distinguished. Queen Empress v. 
Bhagu, Rat.anlal’s Unrep. Cr. C. 928, fol¬ 
lowed.— Durg A Trwari V. Empbror, I. L. 
R, 36 Cal. 758, 

Thumb-Mark— 

I. Thumb-mark— TAumi mark, eviden* 
tiary value ofi— Blurred impressions-— 
Expert opinion, grounds ofi—Judge— yury 
—Power of Judge to question the Jury- 
Criminal Procedure Code (Act V, of t 8 g 3 \ 
s. 303.] Where certain thumb-impressions 
were blurred, and many of the characteris¬ 
tic marks, therefore, far from clear, thus 
rendering it difficult to trace the features 
enumerated by an expert as showing the 
identity of the impressions, and the Court 
could only find a distinct similarity in 
some respects, e, g., pattern and central 
core '.—Held that the Jury were not wrong in 
I refusing to accept the opinion o! the expert. 
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Thumb-Mark {contd^)^ 

Per Geidt, J . —A Jury may decline to accept 
the opinion of an expert without the corro¬ 
boration of their own intelligence as to the 
reasons which guided him to his conclusion 
with respect to the identity of the impres¬ 
sions. Per Henderson, J. It is only when 
it is necessary to ascertain what the verdict 
really is that s. 303 of the Criminal Proce¬ 
dure Code justifies the Judge in putting 
questions to the Jury. Where, therefore, 
on a charge under s. 82 (c) of the Regis¬ 
tration Act Ull- of 1877), the verdict was a 
plain and simple one of not guilty, the 
Judge was not empowered to ask the Jurors 
whether they found that the thumb-impres¬ 
sion on the bond alleged to have been 
forged was that of the accused.— Emperor 
V, Abdul Hamid, 1 . L. R., 32 Cal 759. 

Thumb-impression— 

Thumb-impression — Evidence — Taking 
of thumb impression out of Court vjithout 
objection made—Admissibility of such im¬ 
pression in a subsequent trial for giving false 
evidence —Evidence Act (/. of 1873), s. 132, 
and Proviso—Penal Code {Act XLV of 
i860), St /pj ] Where a Magistrate, believ¬ 
ing that the complainant had given false , 
evidence in the course of a trial, by denying 
the fact of a previous conviction, had his 
thumb-impression taken out of Court, for 
the purpose of identification in a future , 
prosecution under section 193 of the Penal [ 
Code, and there was nothing to show that 
the latter had objected to the taking of it:— 
Held, that the thumb-impression was admis¬ 
sible in a subsequent trial for giving false 
evidence, and that the proviso to s. 132 of 
the Evidence Act was not applicable, inas¬ 
much as (i) the taking of such an impres¬ 
sion was not equivalent to asking a question 
and receiving an answer, (ii) no objection 
was made to the taking of it and (iii) it 
was not taken in the course of a trial. 
Queen v. Gopal Doss, 1 . L. R., 3 Mad. 271, 
and Moher Sheikh v. Queen-Empress, 
1 . L. R.. 21 Cal. 392, referred to.— Tunoo 
Mia V, Emperor, 1 . L. R., 39 Cal. 348. 

Tolls— 

Tolls — Dispute concerning the right to 
collect market tolls and not the possession 
of the market land — Possession under 
ekrarnama as agent of co-sharer for collect¬ 
ion of tolls and division of profits — Juris¬ 
diction of Magistrate—Criminal Procedure 
Code {Act V. of i8g8), s. 145.'] Section 145 
of the Criminal Procedure Code does not 
apply to a dispute relating to the rights of 
co-sharers to collect toils in proportion to 
their respective shares in a hat and not to 
the possession of the hat itself. Where 
one of two co-sharers was entitled under 
an ekrarnama to collect the tolls of the 


Tolls {contd.)— 

whole market and to divide the profits with 
the other co-sharer at the end of the year, 
and the lessee of the latter attempted to 
collect his lessor’s share independently ;— 
Held, that the Magistrate had no jurisdict¬ 
ion to take proceedings under section 145 
in such a case. A Magistrate cannot under 
the section determine the method by which 
the possession of the parties is to be 
exercised or the agency by which the party 
in possession is to collect the profits cf 
land. Nritta Gopal Singh v. Chandi 
Charan Singh 10 C. W. N. 1088, followed. 
Sri Mohan Thakur v. Narsing Mohan 
Thakur^ I. L. R., 27 Cal. 259, distinguished. 
Tarujun Bibee v. Asamuddi Befari, 4 C. 
W. N. 426, referred to.— Akaloo Chandra 
Das V. Mohbsh Lal, I. L. R., 36 Cal. 986. 

Trade-mark — 

1. Trade-m.^rk — Trade-description — 
Title of a book—Unauthorised publication 
—Indian Penal Code {Act XL^. of i860), 
ss. 478, 4S2 —Merchandise Marks Act (IV. 

^ of i 88 gj, ss. 4, 6 .] The complainant, as a 
descendant of one Shri Chandu, had for 
many years prepared calendars bearing the 
the name of " Shri Candu Panchang" at 
Jodhpur, and had sent each year a copy of 
such calendar to publishers in different 
parts of India, and from the copy so 
furnished these publishers issued and pub¬ 
lished calendars bearing the name “Shri 
Chandu Panchang,” thus denoting them 
as calendars prepared in Jodhpur by the 
descendants of Chandu. The defendant, a 
publisher in Bombay, prepared a calendar 
and put the name “ Shri Chandu Panchang” 
on the outside, although the calendar was 
not prepared by the descendants of Shri 
Chandu. The complainant thereupon filed 
an information against the defendant under 
s. 482 of the Indian Penal Code (Act XLVf 
of i860), and s. 6 of the Merchandise 
Marks Act (IV. of 1889). Held, (1) that 
the defendant had committed no offence 
under s. 482 of the Indian Penal Code (Act 
XLV. of i860), for the title “Shri Chandu 
Panchang” did not come within the de- 
finitioD of “ trade-mark ” given in s. 478 
of the Code; (2) That the defendant’s act 
did not fall under s. 6 of the Merchandise 
Marks Act (IV. of 1889), as it was not 
alleged that the defendant’s calendars 
differed as to text from the complainant’s 
or were connpiled on different principles; 
the allegation was simply that they were 
unauthorised.— Radha Krishna Joshi v. 
Kissonlal Shridhar, I. L. R., 26 Bom. 
289. 

2. TradE'MARK — User of, and property 
in — Proof of—Importation and saii ^ 
articles with particuhr marks impressed 
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upon them — Succession by one Bank to 
business of another — Merchandise Marks 
Act (IV.ofiSSg), s 3—Penal Code (Act 
XLV. of 1860J, ss. 485, 480. A mark, to 
a trade-mark, must be a mark used for 
denoting that the goods are the manu¬ 
facture or the merchandise of a particular 
person. The mere fact that a Bank im¬ 
ported and sold gold bars with a particular 
mark impressed upon them, a mark which 
was not originally theirs, but belonged to 
a Bank that had ceased to exist, and where 
there was no proof of any transfer or 
assignment of the mark, or that the new 
Bank succeeded the other in the sense 
cither that it was a continuation of that 
Bank under another name, or that it suc¬ 
ceeded to the business or acquired the good 
will of that Bank, was held not to be 
sufRcient to establish that the mark was 
the trade mark of the new Bank— Anoo- 
KOOL Chundbr Nunov Qubbn-E.m- 
PRHSS, I. L. R., 27 Cal. 776. 

3. Trade-mark — False or counterfeit 
trade-mark, use of—Penal Code {Act XLV, 
of i860), Ss. 4S2, 486—‘Merchandise Marks 
Act (IV» of i88g), s. < 5 .] K, a merchant of 
Calcutta, ordered certain goods from 
Europe, but refused to take delivery of the 
consignment on its arrival in Calcutta 
The goods were thereupon sold in the 
market with the labels of the firm of K 
attached thereto, and were purchased by 
M, a dealer in piece-goods. M sold the 
goods without removing the labels of AT, 
and was convicted under s. 486 of the 
Penal Code for selling the goods with a 
counterfeit trade-mark i—Z/c/rf, that no 
offence was committed by M cither under s. 
482 or s. 486 of the Penal Code.— Matilal 
Prbmsuk V. Kanhai Lal Dass,!I. L. R., 
32 Cal. 969. 

4. Tradb M\rk—‘•S elling goods marked 
with a counterfeit trade mark—‘ 5 s. 482, 486 
of the Indian Penal Code as amended by 
the Merchandise Marks Act (Act IV, of t88g 
as amended by Act IX. of iSgi ), ss. 6 and 
7 — ^PPiyi**g a false trade description to 
goods.'] Held, a person may to some 
extent appropriate to his own use a name 
suggested by his trade, without infringing 
the law relating to trade marks or trade 
descriptions. Held also, that the appell¬ 
ants, who sold fish-hooks in boxes similar 
to the respondents with a design cf ooe 
fish with its head and tail turned up, can¬ 
not be held to have infringed the trade¬ 
mark of the respondents, who also sold 
fish-hooks with the design of two fish cros¬ 
sed, with their heads and tails turned up. 
field, where the public has chosen a name 

r its own use such as "mash marka” (fish 
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mark), that fact cannot be held to prevent 
other persons from applying a mark to fish¬ 
hooks, which may be generally known by 
the same term.— Empbror v. Bakaullah 
Mallik, I. L. R. 31 Cal 411. 

5. Trade-Mark — User, bond fide dispute 
as to right of—Criminal proceedings, propru 
ety of—Penal Code (Act XLV, of i860) s, 
4^6 ] In a prosecution for counterfeiting a 
trade-mark, if the Magistrate is of opinion 
there is a bond fide dispute between the 
parties as to the right of user of such mark, 
he should not deal with the matter crimi¬ 
nally, but leave it to the complainant to 
establish the rignt claimed in a Civil 
Court. Emperor v. Bakaullah Mallik (I. L. 
R. 31 Cal. 411) referred to. — Dowlat 
Ram V. Empbror. I. L. R. 32 Cal. 431. 

Transfer— 

1. Transfer— Magistrates^ Succession 
of Magistrates—Transfer of case from one 
Magistrate to another—De novo trial—Cri» 
minal Procedure Code (Act V, of i8g8) ss. 
350 and S28 — Practice.] Section 350 of the 
Criminal Procedure Code is not limited to 
cases in which Magistrates succeed each 
other in their offices, but applies also to all 
cases transferred from the file of one Magis¬ 
trate to that of another under section 528 
of the Code. Deputy Legal Remembrancer 
V. Upendra Kumar Chose, la C. W. N. 
14O1 commented on. Purmessur Singh v. 
Sooroop Audikarce, 13 W. R, Cr. 40; Kopil 
Nath Sahi v. Koneeram, 14 W. R. Cr. 3, 
referred to. In re Raghoo Parirah, 19 W, 
R. Cr, 28, Datnri Thakur v. Bhowani Sahoo, 
I. L. R., 23 Cal. ig4, Queen Empress v, 
Bashir Khan, I. L. R., 14 All. 346, distingu¬ 
ished. Queen v. Hurnath Guho Thakurta, 
24 VV. R. Cr. 52, Queen-Empress v. Angnu, 
(18S9) All. W. N. 130, not followed.— 
Mohesh Chandba Saha v. Empbror, 
I L. R., 35 Cal. 457. 

2. Transpkr — Security to keep the peace 
— Jurisdiction of Magistrates—Criminal 
Procedure Code {Act V, of l8gS),ss. lof, jg2 
—Proceedings, initiation of] A District 
Magistrate instituting proceedings under s. 
107 (2) of the Criminal Procedure Code 
has power to transfer the inquiry to any 
subordinate Magistrate competent to in¬ 
quire into the same. The object of s. 107 
of the Criminal Procedure Code is to restrict 
the initiation only of proceedings against 
persons residing beyond the local limits of 
the jurisdiction of District Magistrates, and 
not to restrict their power to transfer such 
proceedings, after initiation, to a subordi¬ 
nate Magistrate. Shama v. Lechhu Shtkkt 
I. L. R , 23 Cal. 300. Raghu Singh v. 
Abdul Wahab, I. L. R., 23 Cal. 442, dis¬ 
tinguished. Dinendro Nath Shanialf tn 


229 


DIGEST OF CRIMINAL CASES. 


Transfer {contd .)— 

I. L. R., 8 Cal. 851. Saiish Chandra 
Panday v. Rajendra Narain Bagchi^ 
I. L. R., 22 Cal. 893, referred to. 
Emperor v. Munna, I. L. R, 24 All. 151 
followed. The proceedings under s. 107 
of the Code are intended to be precaution¬ 
ary and not^punitive.— Surjya Kanta Roy 
Chowdhry V. Emperor, 1 . L. R. 31 Cal. 

350. 

Transfer of Case— 

1. Transfer of Cass — Criminal Pro¬ 
cedure Code—(Act V. of iS^J, s. 52H — 
Power of District or Stib-Divisional Magis¬ 
trate to transfer a criminal case from the 
file of a Village Magistrate—Extent of 
Power—Petty thefts triable under Regula¬ 
tion IV. of 1821.] The jurisdiction which 
a District or Sub-Divisional^Magistrate has, 
under s. 528 of the Code of Criminal 
Procedure, to transfer a criminal case from 
the file of a Village Magistrate is limited 
to the cases (namely those relating to petty 
thefts) which a village Magistrate is em¬ 
powered by regulation IV. of i8ai to try 
and punish.— bEVAKOLANDAi v. Ammayan, 
I. L. R., 26 Mad. 394. 

2. Transfer of Cass — Jurisdiction — 
Transfer of criminal case—to Subordinate 
Magistrate—District Magistrate, power of, 
to pass order relating to case not on his 
own file ^Criminal Procedure Code (Act V. 
of i8g8) ss. igo, igz, 43s.'] When a case is 
once made over for disposal to a Subor¬ 
dinate Magistrate by the District Magis¬ 
trate, the latter is not competent to pass 
any order relating to it other than an order 
such as might be made by him under Chap 
XXXU. of the Code of Criminal Pro¬ 
cedure. Moul Singh v. Mahabir Singh, 4 
C. W. N. 242 and Golapdy Sheikh v. Queen- 
Empress, (I. L. R., 27 Cal. 979) referred to. 
—Radhabullav Roy v. Bbnodb Behari 
Chattkrjeb I. L. R , 30 Cal. 449. 

3. Transfer of Zksz—W ithdrawal of 

case by District Magistrate—Inquiry or 
trial—Code of Criminal Procedure (Act V. 
of i8g8), SS. 25 J, Where a case which 

was being tried by a Deputy Magistrate, 
who was about to frame charges against the 
accused persons, was withdrawn by the 
the District Magistrate to his own file 
and dismissed under s. 253 of the Criminal 
Procedure Code, on the ground that the 
accused, who were policemen, were pro¬ 
tected by their warrants i—Held, that the 
case ought to have been left with the Deputy 
Magistrate to be disposed of, and that it 
was for him to determine whether the 
offence charged was made out or whether 
the police were protected by their warrants. 
—Gopinath Patnaik 'o. Narain Dass Ba- 
NBRJBK, I. L. R., 30 Cal. 69J. 


Transfer of Case (contd.) 

4, Transfer of Case — Criminal Proce¬ 
dure Code (Act V. of l8g8), s. 326 — Reason¬ 
able apprehension in the mind of the accus¬ 
ed — Incidents and circumstances calculated 
to create apprehnsion.'] A Magistrate is 
bound to poatpone the hearing of a case for 
the purpose of enabling a party to apply to 
a higher court for a transfer and his refusal 
to do so renders the subsequent proceedings 
voidable, if not void. Queen-Empress v. 
Gayitri Prosunno Ghosal ( 1 . L. R., 15 Cal, 
455), Surot Lai Chowdry v. Emperor, (I. L. 
K., 29 Cal. 211) and Kishori Gir w. Ram 
Narayan Gir (8 C. W. N. 77), followed. 
If the words used by and the actions of a 
judicial officer, though susceptible of expla¬ 
nation and traceable to a superior sense of 
duty, are calculated to create in the mind of 
the accused an apprehension that he may 
not have an impartial trial, the case should 
be transferred to some other Judge for trial. 
Dhone Kristo v. King Emperor ( 1 . L. R., 
Cal. 715) and Joharuddin v. Emperor (8 Q, 
W. N. 910) referred to. Confidence in the 
administration of justice is an essential 
element in good government and a reason¬ 
able apprehension of failure of justice in 
the mind of the accused should be taken 
into consideration on an application for 
transfer. Narain Chundra Banerjee v. The 
Howrah Municipality (10 C. W. N. 44) ex¬ 
plained. Held, per HOLMWOOD j. that the 
case should be transferred in view of the 
technical objection that may be taken to the 
validity of the Magistrate’s final decision 
owing to his having refused time to apply 
for a transfer. The views of Brst, j. as 
expressed in Narain Chundra Banerjee v. 
The H)wrah Municipality, (10 C. W. N* 
441) concurred with.— Kali Charan Ghose 

V. Emperor, I. L. R., 33 Cal. 1183; 10 C 

W. N. 793. 


5. Transfer of Criminal Proce¬ 

dure Code, ss. 52S, 531 —Reasons for transfer 
not recorded, the transfer being obligatory-^ 
Police Officer against whom a complaint was 
made called upon to submit an explanation!] 
A complaint was made in the Court of a 
Deputy Magistrate accusing a Sub inspector 

of Police of offences under ss. 323, 384 of 
the Penal Code. The Deputy Magistrate 
brought the complaint to the notice of the 
District Magistrate, who without recording 
his reasons for so doing, but in obedience 
to an order of Government, transferred the 
case to his own file. The District Magistrate 
also called upon the officer accused to report 

as to any reason which he knew for the com¬ 
plaint having been made against him. This 
report was placed on the record, and was 
used, as the Magistrate stated in his order, 
to supply grounds for cross-examining the 
witnesses produced by the complainant, 


230 


DIGEST OF ORIMINAL CASES. 


Transfer of Case {contd .)— 

Held that omission on the part of the 
Magistrate to record his reasons tor trans¬ 
ferring the case was not under the circum¬ 
stances more than an irregularity, and that 
his action in calling for a report from the 
Sub*Inspcctor and the use made of that 
report were not improper. Baidya Nath 
Singh V. Muspratt ( 1 . L. R., 14 Cal. 141) 
dissented from. Held also, that where a 
District Magistrate transfers a case from 
the hie of a Subordinate Magistrate to his 
own, it is not necessary that he should issue 
notice to the complainant before doing so. 
— Dukki Kbwat, In thb Matter of the 
FHTITION OF —, 1 . L. R., 28 All. 42I. 

6 Transfer of C\sb—C rimrna/ Pro- 
cedure Code (Act V. of i8gS), ss. 107 (2), 
IQ2 — Security for keeping the peace— 
Transjer—Power of District Magistrate to 
transfer proceedings instituted by him 
against a person not within his district.'] 
that it was competent to a District 
Magistrate who had initiated proceedings 
under section 107 (2) of the Code of 
Criminal Procedure against a person not 
at the time within the limits of his juris¬ 
diction to transfer such proceedings at a 
later stag) to a M igistrate subordinate to 
himself, though such Magistrate was not 
competent to initiate such proco.*dings.— 
King-Empbrok V. Mun.na, I. L, R., 24 
All. 151. 

• 7 * Transfer of Casb—C riwinaf Proce¬ 
dure Code {^Act V.of i8g8)t s. 52S — Trans¬ 
fer of case at request of Magidrate — Notice?^ 
An order for the transfer of a case, made 
at the request of the Migi'trateon whose 
file the case stands, and not on the appli¬ 
cation of a party, is an exception to the 
general rule that an order for transfer 
should not be made under 3 . 528 of the 
Code of Criminal Procedure without notice 
to the other side.—Q ueen-Emprbss t». 
Kuppumuthu Pillai, I. L. R., 34 Mad. 317. 

8. Transfer op Case— Court, power 
of, to transfer case under s. 145 of the Code 
of Criminal Procedure—Bias, reasonable ap¬ 
prehension of—Witnesses, convenience to— 
Meaning of *^case'‘ and criminal case 
^Specific Relief Act ( 7 , of tSfyJ, s. g—Code 
of Criminal Procedure (Act K of iSgS), 
ss. 4, 6. toy, no, 14s, 17$, ig2, 340. 34^, 

435t 437 439, S26, 527, 52S, 556—Charter 
Act (24 and 25 Viet.), c. 104, tS’^Letters 
iytent,s. 29:] Held (per Ghosr, y.) an 
investigation in a case under s. 145 of the 
Criminal Procedure Code is an inquiry 
within the meaning of cl. (a) of s. 526 of 
that Code. A Court of a Magistrate taking 
cogniz.ancc of a case under s. 145 is a Cri¬ 
minal Court within the meaning of the Cri¬ 
minal Procedure Code. The expression 


Transfer of Case (contd.)— 

" criminal case" in s. 526 may be understood 
as simply distinguished from a civil case, 
being a case over which a Criminal Court 
has jurisdiction. It is doubtful whether 
under s. 526 the Legislature meant to con¬ 
fer on the High Court the power of o.ak- 
ing a transfer in cases other than those in 
which a person is charged with an offence. 
The High Court may, however, under s. 15 
of the Charter Act, direct the transfer of a 
case under s. 145 of the Criminal Procedure 
Code, which a Magistrate has taken cogni¬ 
zance of. Next to the impoitance of decid¬ 
ing a case fairly and impartially is the im¬ 
portance of conducting oneself in such a 
manner as to inspire in the minds of the 
parties a confidence that nothing but abso¬ 
lute justice would be done. If, therefore, 
by reason of the words or conduct of a 
Magistrate or Judge, before whom a case is 
pending, any party reasonably apprehends 
that there is a bias against him in the mind 
of the officer concerned, it would be ex¬ 
pedient fur the ends of justice to transfer the 
case from his files, to that of some other 
officer competent to try it, though there 
may not be any actual bias. Dupeyron v. 
Driver, (\, L. R., 23 Cal. 49S) and The 
Legal Remembrancer v. Bhairab Chandra 
Chackerbuity (I. L. R., 25 Cal. 737) referre:i 
to. Held per Taylor, y. —The phrases 
'■case" and "criminal case" in the Cri¬ 
minal Procedure Code are not co-extensive 
and are not used indiscriminately or inter¬ 
changeably. The phrasu "criminal case" 
is intended to be used in a limited sense 
and not to apply to every case cognizable 
by a Criminal Court. It is doubtful 
whether the High Court has power under 
s. 526 to transfer cases, which do not relate 
to rnatters which may strictly be described 
as criminal as relating to a crime or offence 
under the law. The power, however, 
exists under s 29 of the Letters Patent, 
wherein the phrase " criminal case " appears 
to be used without the distinction which 
apparently exists in the Criminal Procedure 
Code in lespect of cases tried by a Crimi¬ 
nal Court as opposed to civil cases.— Lolit 
Mohan Moitra e, Surja Kanta Acharjbr, 
I R. R., a8 Cal. 709. 

Transfer of Case —Grounds for 
transfer—Reasonable apprehension in the 
mind of the accused of Magistrate being 
biased—Suit by servant of state under 
Court of Wards, the District Magistrate as 
Collector being Manager—Code of Criwi«a/ 
Procedure (Act V. of iSgS) s 5*6.] Where 
the apprehension in the mind of the accused 
that he may not have a fair and impartial 
trial is of a reasonable character, then not¬ 
withstanding that there may be no real bias 
in the matter, the fact of Incidents having 
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taken place calculated to raise such reason¬ 
able apprehension ought to be a ground for 
allowing a transfer. In the Matter of the 
Petition of J, WHsm ( 1 . L, R., l8 C^l. 247) 
and Dupeyron v. Driver (I L. R., 23 Cal. 
49 S) referred to. The mere fact that the 
Magistrate of the District is in his capacity 
as Collector concerned in the management 
of an estate held by the Court of Wards is 
no ground for asking for a transfer from the 
district of a case brought by a servant of the 
estate and pending before a Subordinate 
Magistrate in the district.— B\ktu Singh v. 
Kali Prasad, I. L. R., 28 Cal. 297, 

10. Transfer of Cas^^ Grounds of 
Transfer-^Opinion arrived at in another 
but similar case on other evidence — 3ias^ 
Criminal Procedure Code (Act V, of i8pS), 
s. 526.'] The doctrine that a reasonable 
apprehension in the mind of an accused that 
he will not have a fair trial is a sufficient 
ground for transfer is sound, but in apply¬ 
ing it regard must be had to the circums¬ 
tances of each case The mere fa:t that in 
another case, on other evidence, the Judge 
has come to a particular conclusion is not 
in itseif a sufficient ground for transfer. 
Asimdddi v. Govinda Baidya (1, C. W. N, 
426) referred to.— Rajani Kanta Dutt v. 
Empbror, ! L R., 36 Cal. 904. 


Trespass— 

!. TKBSPAsa—Perta/ Code (Act XLV. Oj 
1860J, ss. 44^} trespass-~- 

House trespass^Entry into hou-ie --Intent 
to annoy.'] The accused No. 1, who held a 
decree against a certain judgment-debtor 
went with his son. accused No. 2, and a 
Civil Court bailiff to execute a warrant 
Finding the door of the judgment-debtor’s 
haiise shut, they entered his compound b> 
passing through the complainant’s house 
withovit his consent and notwithstanding 
his protest. Held that tue accused’s act 
amounted to criminal trespass, for wher 
they trespassed on the complainant’s houst 
notwithstmding his prote ;t, they must, a‘ 
reasonable men, have known that they woulc 
annoy him. There is no presumption that 
a person intends what is merely a possible 
result of his action or a result which though 
reasonably certain is not known to him t( 
b2 so ; but it rnust be presumed that wher 
a man voluntarily does an act. knowing ai 
the time that in the natural course of event' 
a retain result will follow, he intends tc 

/ V. Hicklir 

y ™'3 Q- B. 'J.75,), Queen v. Martin (i88x 

^*^39. 9 C & 

406) Freeman v. Pope (1870. 5 Ch. 538) 
Mercer^ in re, (1886. 17 Q 

B. D. 290) referred to.—E mperor v, Laksh 
MAN Raghunath. I. L. R., 26 Bom. 558. 


Trespass (contd .)— 

2. Trespass —Bond fides—Search for 
arms by Magistrate, vshether executive or 
judicial act — Protection of Judicial Officers 
Act (XV112. of i8s^)\ s. /—Statutory powers 
of Executive Officers, hov) to be exercised — 
Indian Arms Act (XI. of iSfS), s. 25— 
Provision " having first recorded grounds of 
his belief," whether mandatory or directory 
— Criminal Procedure Code (Act V. of iSgH) 
ss. g4, g6, /05, 106, lOs — Search-warrant — 
Magistrate as ‘ Court"—Search by police 
officer—Police Act (V. of j86i) s. 4—Powers 
of District Magistrate—Letters Patent of 
186$, s. 20—Extraordinary Original Civil 
Jurisdiction of High Court'] For some time 
previous to the 27th April 1907, there had 
been a considerable tension of feeling 
between the Hindus and Mahomedans at 
jamalpur, in the District of Mymensingh. 
On the 27th April a Mahomedan was shot 
by a Hindu, and a serious conflict was 
narrowly averted by the Sub-divisional 
Officer and the District Superintendent of 
Police. On the arrival of the District Magis¬ 
trate of Jamalpur, on the morning of ti.e 
28th April, he received reports fiom the 
two Officers of the occurrences of the 27lh 
April, and he was also informed that the 
police had reason to believe that firearms 
were stored in certain cutcheries belonging 
to Hindu zemindars. In consequence, the 
District Magistrate accompanied by the 
District Superintendent of Police proceeded 
to search the cutcheries. Under the orders 
of the District Magistrate, the cutchery of 
the respondent was forcibly entered, boxes 
forced open and search made. On an ajlion 
instituted against the District Magistrate 
for trespass, it was found as a fact that he 
I had acted with perfect bond fides :—Held 

(Brett, J. dissenting), that according to the 

principles of equity, justice and good con¬ 
science, the search constituted an action¬ 
able tre.spass unl#‘ss warranted by some 
Statute, and in the circumstances of the 
case, the search was warranted by no 
Statute. When Executive Officers are 
invested with Statutory powers of a special 
and drastic nature before exercising those 
powers, they must strictly comply with the 
provis ons of the Act which created them. 
The search being a general search for arms, 
was not warranted by section 25 of the 
Arms Act of 1878, which required that 
before making the search, the Magistra*e 
should first record the grounds of his belief, 
in terms of the section which was not done. 
The words “ having first recorded the 
grounds of his belief" in section 25 are 
mandatory. The search was not warranted 
by section 105 of the Criminal Procedure 
Code, as, in the circumstances of the 
case, the Magistrate was not acting as a 
" Court.” The search was not warranted 
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by section 165 of the Criminal Procedure 
Code: thit section does not apply to a 
Magistrate. Semble ; a general search for 
arms would be governed rather by the 
provisions of the Arms Act, than by the 
provisions of the Code of Criminal Pro¬ 
cedure. The search must be taken to have 
been conducted by the Magistrate in his 
executive and not in his judieiil capacity, 
and hence he was not protected by Act 
XVIlLof 1850. Per Haringto.v & Brett 
JJ.. The issue of a search-warrant by a 
competent Magistrate is a judicial act, 
Hope V. Evered, L. R 17 Q. B. D. 338. 
Mahomed Jackariah & Co, V. Ahmed 
Mahomed, I. L. R , 15 Cal. 109, and In re 
Lakhmidas Naranji, $ Bom. L. R. 980, 
referred to. Clarks v. Brojrndra 
Kishorb Roy Caowdhry, I. L. R., 36 Cal. 

433 - 

3 'TR^SP\ss-~Right of Magistrate to order 
search for Arms^Criminal Procedure Code 
(Act V. of iSg'i). ss. 36, f).f, /05, Sche- 

dule III (dj—furisdirtion to issue search 
•warrant—Arms Act {X/. of /6'7.S’), 2 $— 
Provision os to recording grounds for belief, 
in s. 25, sohether mandatory or directory-^ 
Protection of Judicial Ojficers ^Directing 
search where offence has been committed is 
judicial action^Charge of want of bona fides 
and malice reprobated.] For some time 
prior to 27th April 1907. much ill-feeling 
existed in and about Jamalpur, a sub division 
of Mymensing, between the Hindu and 
Mahomedan communities and much excite¬ 
ment and resentment had been aroused on 
account of the action of the Hindus in 
attempting some days before that date to 
enforce a boycott of bideshi or ^oreign goods 
On 27th April, at night, a Mahomedan was 
wounded by a revolver shot fired by one of 
a party of Hindus, dressed as Mahomedans, 
who after the occurrence took refuge in 
some cutcherries belonging to the leading 
zemindars of the neighbourhood who were 
active sympathisers with the action of the 
Hindus. A crowd of Mahomedans at once 
collected, and proceeded to the cutcherries, 
but were prevented from attacking them by 
the District Superintendent of Police, and 
the Sub-divisional Odicer, who, hearing of 
what had occurred, proceeded to the cutcher¬ 
ries, and restrained the mob, thereby avert¬ 
ing a serious riot, A large number of 
Hindus, some of them with arms, had 
collected in a temple close by, and having 
bolted and barred the doors refused admit¬ 
tance which was demanded by the District 
Superintendent of Police and the Sub- 
divisional Officer. Shots were fired from 
inside the temple and a man in the crowd 
outside was wounded. The District Migis- 
irate was then sent for and on his arrival on 


Trespass {contd.)— 

the morning of 28th April, he decided, in 
consultation with the District Superintend¬ 
ent of Police and the Sub-divisional Officer, 
that it was necessary to search the cutcher¬ 
ries to obtain possession of the arms used 
on the 27th, and others which it was report¬ 
ed to them were concealed there; and also 
for the purpose of, and in connection with, 
the investigation of the offences committed. 
The cutcherries were found locked, and as 
no officer or servant of the zemindars could 
be found, they were broken open under the 
District Magistrate’s orders and instructions, 
and a search was made therein by the Dis¬ 
trict Superintendent of Police and the men 
acting under his orders. No arms of any 
kind were found. In a suit for trespass 
against the District Magistrate, instituted 
by one of the zemindars whose cutcherry 
had been searched '.—‘Held (reversing the 
decision of the first Court and of the major¬ 
ity of the Appellate Court, and upholding 
the decision of Brbtt, J ), that the search 
was warranted by the Code of Criminal Pro¬ 
cedure (Act V. of 1898). A serious offence 
had been committed against the public tran¬ 
quility into which it was the duty of the 
District Magistrate to enquire, and by virtue 
of his superior rank he was, at Jamalpur, 
the proper person to conduct the enquiry. 
By section 36, Schedule III.,, and section 96 
of the Code the power of issuing a search- 
warrant was among his " ordinary powers,” 
and therefore under section 105 he had 
power to direct a search to be made in his 
presence if he thought it advisable to do so. 
That being so, it was unnecessary to decide 
on the other defences set up but, semble, 
(agreeing with the majority of the Court of 
Appeal) that the District Magistrate not 
having complied with the preliminary con¬ 
dition prescribed by section 25 of the Arms 
Act (XI. of 1878) could not defend his action 
under that Statute. Also (agreeing with 
Brett, J.) that the District Magistrate in 
directing a general search of the plaintiff’s 
cutcherry in view of an enquiry under the 
Criminal Procedure Code, was acting in the 
discharge of his judicial functions and, had 
it been necessary, might have appealed for 
protection to Act XVIII. of 1850. The 
charge of personal misconduct advanced and 
reiterated without any shadow of proof 
deserved the severest reprobation.— Clarke 
V. Brajhndra Kishorr Roy Chowdhury, 
I. L. R., 39 Cal 953. 

Trial — 

Trial — Practice — Criminal Procedure 
Code {Act V. of iSgS). s. 350 — Sessions 
Judge — Magistrate — Evidence recorded 
partly by another Judge—Consent of the 
prisoner — Jurisdiction.'] Under the Code 
of, Criminal Procedure a Sessions Judge is 
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not authorised to try a case partly on (evi¬ 
dence not recorded by himself, and he can¬ 
not do so although the prisoner has given 
his consent to such a trial. Section 350 of 
the Criminal Procedure Code applies solely 
to Magistrates.— King-Empbror v. Sakha- 
RAM Pandurano, I. L. R., a6 Bom. 50. 

Trial by Jury— 

Trial by Jury — Evidence — Previous 
statement, admissibility of •^Contradictory 
statements-^Depositions before the commit- 
ting Magistrate^Criminal Procedure Code 
{Act V. of s. 288 — Practice.'] In a 

trial before a Court of Sessions, counsel for 
the prisoner is not entitled to refer to the 
depositions given before the committing 
Magistrate for the purpose of contradicting 
th# witnesses before the Sessions Court, 
without drawing their attention to the 
alleged contradictions in their previous 
depositions and giving them an opportunity 
of explaining the same. Empress v. Haran 
Chunder Mitter^ 6 C. L. R., 390, overruled.— 
Emperor v. Zawar Rahman, I. L. R., 31 
Cal. 14a. 

u. 

I. United Provinces Municipalities 
Act, s. t 4 y-^Municipal Board-^furisdic- 
tion—Prosecution in respect of matter con¬ 
cerning which a civil suit was pending.] 
The plaintiff to a suit against a Municipal 
Board was permitted by the court to erect 
certain structures as speciBed in the decree 
of the court. Subsequently a dispute arose 
to whether the structures which the 
plaintiff had erected were within or in 
excess of the powers given to him by 
the decree, and the Court decided, and 
the Board did not contest its decision, 
that the plaintiff had exceeded his rights 
under the decree, and that some portion 
of the said structures must be demolished. 
The Board meanwhile took action against 
^e plaintiff under s. 147 of the United 
Provinces Municipalities Act, 1900. Held 
that it was not open to the Board to 
prosecute the plaintiff in respect of the 
structures, pending the decision of the 
Civil Court and to continue the prose¬ 
cution after its decision.— Emperor v 
Baldeo Prasad, I. L, R„ 32 All. 620. 

Unlawful Assembly— 

1. Unlawful Assembly— Code 
(AetXLV. of i86oJ, r. i 44 ^Evidence of 
common object.] T wo persons were charged 
with being members of an unlawful as- 
sembly armed with deadly weapons for 
the purpose of committing dacoity. The 
facts proved were that a crowd of about 
100 persons, including the accused, had 
assembled together, armed with bill-hooks 


Unlawful Assembly {contd.)-^ 

and sticks; and that the crowd had dis¬ 
persed at once on seeing the police. On 
these facts the Magistrate assumed that 
the intention of the members of the crowd 
was to use criminal force, and, having 
regard to the weapons with which they 
were armed, he convicted the accused 
under s. 144 of the Indian Penal Code. 
Held that the prosecution had failed to 
show that the common object of the crowd 
was such as would constitute it an un¬ 
lawful assembly as dehned by s. 141 of 
the Indian Penal Code, and that the accused 
were entitled to be acquitted -Queen- 
Empress v. Pbelimuthu Tevan, 1. L. R., 
24 Mad. 124. 

2. Unlawful Assembly —Code 
(Act XLV.of i 86 o)^ s. 143—-Defence by 
accused persons of property in their pos¬ 
session,] Paddy belonging to a society, 
to which the first accused belonged, was 
stored in a granary in a street. It was 
found as a fact that this paddy had been 
in the possession of the first accused for 
some time prior to 5th November 1899, 
and was in his possession on that date. 
Complainant, on 5th November 1899, at¬ 
tempted, as treasurer of the society, to 
forcibly take possession of the paddy 
with his servants, whereupon all the ac¬ 
cused resisted him, and maintained the 
possession of the first accused, some blows 
being struck. On a charge being pre- 
ferred against the accused for rioting : — 
Held, that no offence had been commit¬ 
ted.— King-Empbror V. Ayya Annasamy 
Aiyar, 1 . L. R., 25 Mad. 624. 

3. Unlawful Assembly— and 
harbouring persons hired for an unlawful 
assembly, ingredients of offences of^Proof 
of unlawful assembly—Penal Code {Act 
XLV. of i860) ss. 141, ISO, and 157.] 
S. 150 of the Penal Code refers to a 
particular unlawful assembly. Where, 
therefore, it is found that any person 
has hired or engaged any other person 
to join or become a member of a particular 
unlawful assembly, he is liable for any 
offence committed by any member of that 
unlawful assembly in the same way as 
if he had been a member of such unlawful 
assembly or himself had committed such 
offence. S, 157 of the Penal Code is 
of wider application. It provides for an 
occurrence that may happen and makes 
the harbouring, receiving or assembling 
of persons who are likely to be engaged 
in any unlawful assembly an offence. 
There, again, the law contemplates the 
imminence of an unlawful assembly, and 
the proof of facts which in law would 
go| to constitute an unlawful assembly, 

3 *-] jL^ 
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Unlawful Asaembly {conid.)^ 

Therefore where a Magistrate only found 
that “what the accused has been doing 
is collecting and harbouring men for the 
purpose of committing a riot should he 
find it his interest to do so,” and there 
was no finding that there had been any 
unlawful assembly, composed of the per* 
sons said to have been hired by the 
accused and in the course of which some 
offence had been committed for which 
the accused would have been responsible 
equally with those who were members 
of that unlawful assembly, nor that an 
unlawful assembly made up of the elements 
provided for by s. 141 of the Penal 
Code was in the contemplation of the 
accused that the accused could 

not be convicted of having committed 
offences under ss. 150 and IS 7 ol the 
Penal Code.— Ram Lochan Sarcar v. 
Qurbn-Empress, I. L. R., 29 Cal. 214. 

4. Unlawful Assembly — Penal Code 
ss. 34, 141, 142, 147, l49^R*ot-^Common 
object^Conduct-^Presumption — Criminal 
Procedure Code (Act V. of jSgSJ, $5,233, 
235,23g-^Rioious tnob—Same transaction-^ 
foint trial^^Evidence of good Character- 
Political offence—Positive evidence—Nega^ 
tive evidence—Weight of evidence In the 
absence of evidence or reasons to the con* 
trary it is permissible to presume that the 
common object of a riotous mob is that 
indicated by their conduct, and that they 
entertained from the beginning the com¬ 
mon object indicated by their conduct 
throughout their proceedings. The proceed* 
ings of a riotous mob, which from first to 
last showed a continuity of purpose and of 
action and were united by a close proxi¬ 
mity in time, form one transaction within 
the meaning of ss. 235 and 239, Criminal 
Procedure Code, so as to render all the 
rioters liable to be tried at the tame trial 
for the acts done by each of them. Per 
Bbnson, y.— The presumption from the 
evidence of good character, education and 
good family connection of an accused per¬ 
son cannot be pressed too far in the case 
of offences originating in extreme political 
feeling. The negative evidence of the wit¬ 
nesses, who say that they did not see the 
accused doing any thing, cannot outweigh 
the positive evidence of those who prove 
the acts done by him. Per Sankaran 
Nair, y.— The essence of the offence de¬ 
fined in s. 141, Indian Penal Code, is the 
common unlawful purpose and an accused 
person cannot be convicted if the common 
object proved is different frona the com¬ 
mon object in the charge or (or which he 
has been tried. Persons to be tried jointly 
for an offence under s. 142, Indian Penal 
Code, must have been associated from the 


Unlawful Assembly {.eontd.)— 

first in the series of acts which from the 
same transaction. {Emperor v. yeihaly 29 
Bom. 449 ; Hiralal v. Emperor, 31 C. 1053 
followed.)— re Loganath Aiyar, 6 M. 

L. T. 17. 

5. Unlawful Assembly — Rioting — 
Common Object.'] Where the common 
object .atated in the charge against the 
petitioners was to take possession of some 
property by criminal force, or to enforce a 
right or supposed right on it, and the 
Appellate Court found that the opposite 
party had been trying to encroach upon the 
land decreed to the petitioners, and that 
the occurrence was the result of the com¬ 
plication, which the opposite party was 
trying to introduce by stealthy wrongful 
acts, held by the majority of the Court that 
the common object allegei in the charge 
had not been made out, and that the accused 
were entitled to be acquitted. Rahimuddi 
V. Asgar Ali (I. L. R., 27 Cal. 990) follow¬ 
ed.—PoRBSH Nath Sirkar v. Emperor, 
I. L. R., 33 Cal. 295. 

Un 50 uadnes 5 of Mind— 

1. Unsoundnbss of Mind — Murder.] 
Where the accused cut his wife's throat 
without any rational motive, and was 
captured at once without any attempt on 
his part to escape or offer resistance, and 
the evidence showed that, before the com¬ 
mission of the offence, he suffered from a 
failure of reasoning powers, and also that 
he entertained delusions as to dangers 
which threatened his wife, held that the 
facts proved unsoundness of mind which 
prevented the accused from knowing the 
nature of his act, and that s. 84 of the 
Penal Code applied.— Oil Gazi v. Em¬ 
peror, I, L. R., 34 Cal, 686. 

2. Unsoundness of Mihd — Voluntary 
Drunkenness.] Under s. 84 of the Penal 
Code, unsoundness of mind producing in¬ 
capacity to know the nature of the act com¬ 
mitted, or that it is wrong or contrary to 
law, is a defence to a criminal charge, but, 
by s. 8$ of that Code, such incapacity is no 
defence if produced by voluntary drunken¬ 
ness. If, however, voluntary drunkenness 
causes a disease which produces such in¬ 
capacity, then s. 84 applies, though the 
disease may be of a temporary nature.— 
Emperor v. Bhrlbka Aham^ !• L. R., 29 
Cal. 493. 

Using as Qenulno a Forged Docu- 


11 


Using as genuine a forged document 
—Handinst over of a forged rent^receipt by 
accused, in the course of a criminal trial, 
to his mukhtear — Examination by ike 
mukhtearofa toitness thereon—Receipt fled 
by the bfagisirale vith (he record though 
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Using as Genuine a Forged Docu¬ 
ment {contd.)^ 

not proved—“Grant of sanction to landlord’s 
agent not a party to the criminal case — 
Sanction by successor of Magistrate before 
whom the forged document was used—^Penal 
Code (Act XLV. of i860), s, 4"]i-^Criminal 
Procedure Code (Act V. of l8g8), s. 195.'] 
Where the accused, during the course of a 
criminal trial against him of rioting and 
theft of crops, handed over to his mukhtear 
a forged rent-receipt, bearing a counterfeit 
seal of the landlord, to prove his posses¬ 
sion, and the latter put the same to a 
witness and questioned to him as to its 
genuineness, but, on the witness alleging 
that it was a forgery, the trying Magistrate 
took it, initialled it and placed it on the 
record : Held, that there was a user of the 
document within s. 474 of the Penal Code. 
Amhica Prasad Singh v. Emperor, I. L. R., 
35 Cal. 820, distinguished. A sanction 
granted to the agent of the landlord whose 
seal was forged is valid, though neither was 
a party to the criminal case in which the 
forged document was used. A sanction 
granted by the successor of a Magistrate 
before whom the forged document was used 
is good in law.— Rati Jha v. Emperor, 
I. L. R., 39 Cal. 463. 

V. 

Vakil— 

VKViXi.—‘Letters Patent, 1866, para. 8 — 
Removal of a vakil from the roll for reason^ 
able cause—A conviction under s. 471 of the 
Penal Code:\ A vakil of the High Court 
was convicted, under s. 471 of the Penal 
Code, of fraudulently using as genuine a 
document which he knew to be forged. 
This was affirmed on appeal, when the pun¬ 
ishment to which he had been sentenced 
was reduced to two years. The High Court, 
while not allowing the propriety of the 
conviction and sentence to be questioned, 
had considered whether his culpability was 
such as to disqualify him for his profession, 
and had decided in the afHrmativCf removing 
him from the roll, under para. 8 of the Let¬ 
ters Patent, 1866. Held that, in the present 
casCi the conviction, followed by the sen^ 
tence, was sufficient, without further inquiry, 
to justify the High Court in making that 
order* The appellant could not be allowed 
to have an indirect appeal against the judg¬ 
ment of the Sessions Judge confirmed by 
the High Court. The judgment of Lord 
Mansfield in ex parte Brounsall (2 Cowper’s 
Rep.,. 1778, p. 829' referred to as well ex¬ 
plaining the disqualification of a member 
of the legal profession that attends such a 
conviction and sentence. In re Wear (L. R., 
2 Q. B., 1893, p. 439), where the Court of 

Appeal looked to see what was the nature 

ot the offence, and would not, as a matter 


Vakil {contd.)— 

of course, strike a solicitor off the roll be¬ 
cause he had been convicted, distinguished 
from the present case. In re Durga Charan 
(I. L. R., 7 All. 290) dealt with under s. I2 
of Act XVIII. of 1879, referred to as a case 
where the nature of the offence admitted of 
further inquiry and also distinguished. In 
regard to the finality of the judgment of the 
High Court in deciding the appeal from 
the conviction and sentence. In re the Peti¬ 
tion of Macrea ( 1 . L. R., 18 All. 174) was 
referred to.—In re Rajbndro Nath Muksr- 
)i, I. L R., 22 All. 49. 

Verdict ol Jury— 

Verdict of Jury — Jury—Verdict of 
Jury, disagreement with by Judge—Refer¬ 
ence by High Court — Evidence, Considera¬ 
tion of—Code of Criminal Procedure {,Act V. 
of i8g8) ss. 30/ and 431—Penal Code {Act 
XLV. of i860), ss. 147, t 49 325.343~^s$am 
Labour and Emigration Act {VI. of 1901), 
s. 210 '] S. 307 of the Code of Criminal 
Procedure requires that a High Court in 
dealing with a case referred under it, shall 
consider the entire evidence on the case, 
and next, after giving due weight to the 
opinions of the Sessions Judge and the Jury 
shall deliver judgment. The High Court 
in such a case is not bound to accept the 
opinion of the Jury if it is not shown to be 
perverse or clearly or manifestly wrong. 
Without considering the entire evidence 
the High Court could not be in a proper 
position to give due weight to the opinions 
of the Sessions Judge and of the Jury.— 
Emperor v. Lyall, 1 . L. R, 29 Cal. 128. 

Village Chaukidar— 

Village Chaukidar —Is he a police offi.- 
cer—Person unlawfully arrested by % pri¬ 
vate person, and made over to villagC’Chau- 
kidar—Rescue from custody of village chau¬ 
kidar—Lawful custody—Penal Code {Act 
XLV. of 1860), s. 223—Criminal Procedure 
Code {Act V. of l8g8). s. 59—Village Chau- 
kidari Amendment Act, 1870 {Ben. Act I. of 
1892). s. /j.J S, who was alleged to have 
committed theft, was unlawfully arrested by 
a private person, and made over to the cus¬ 
tody of the village chaukidar. The theft 
was not committed in view of such private 
person. S was rescued from the custody of 
the village-chaukidar by the accused. The 
accused were convicted under s 225 of the 
Penal Code, and sentenced each to two 
months’ rigorous imprisonment. Held that 
a village-chaukidar cannot be properly re¬ 
garded as a police-officer within the terms 
of s. 59 of the Criminal Procedure Code, 
and that S, therefore, was not in lawful 
custody at the time of his rescue. Convic¬ 
tion and sentence set aside.— Kalai v. Kalu 

Chowkidar, I. L. R., 37 Cal. 366. 
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W. 

Warrant— 

1. Warrant— jurisdiction 
of-^Reference of case for trial of offence by 
Subordinate Court—Power of District Ma¬ 
gistrate to issue warrants for arrest of other 
persons concerned in that off€nce.'\ Where 
cognizance was taken of an offence on a 
police-report, and the case was made over 
to a Subordinate Magistrate, held that, so 
long as the case connected with that offence 
remained with the Subordinate Magistrate, 
no other Magistrate was competent to deal 
with it, and that applications for warrants 
against other persons concerned in that 
offence should be made to the Magistrate 
before whom the case was, and to no other 
Magistrate —Golapdy Shbikh 'o. Qubsn- 
EmprbsSj I. L R., 27 Cal. 979. 

2. Warrant— from 
lawful custody—‘Warrant against a wit- 
ness issued in the first instance without 
recording reasons in writing—Legality of 
warrant and arrest—Penal Code t^Aci XLV, 
of i860') s. 22$ D—Criminal Procedure 
Code {Act V. of tSgS) s. go, Seh. K, Form 
y/L—Practice.'] The issue of a warrant of 
arrest by a Magistrate against a witness in 
the first instance, drawn up in the terms 
of Form VII of Schedule V. of the Criminal 
Procedure Code, but without recording his 
reasons in writing therefor, as required by 
s. 90 of the Code, is illegal ; and a person 
rescuing the witness arrested on such 
warrant is not guilty of an offence under s. 
225 B of the Penal Code.— Sukhbswar 
Phukan e. Empbror, I. L. R., 38 Cal. 789. 

Whipping— 

1. Whipping—/I f/ (///. of iSgsJ, s. 4— 
Dacoity — Penal Code (Act XLV. of i860), 

JPS^Pfovious conviction — Sentence.] 
Under s. 4 of the Whipping Act, 1895, a 
sentence of whipping in addition to impri* 
sonment is not legal in the case of a con> 
viction of dacoity which was committed 
prior to the previous conviction of a similar 
offence. Reg. v. Surya (3 B. H, C. R. 38) 
and Regv.Xusa (7 B. H. C. R. 70) follow¬ 
ed.— King-Emperor V. Babya Bhiva, I. L. 
R., 25 Bom. 712. 

2. Whipping— (IV. of /pop), s. j— 
Criminal Procedure Code (Act V.o?l8g8), 
s. 565—Indian Penal Code (Act XLV. of 
i860), s. J—Sentence of whipping only pas- 
sed on accused—Order to accused to notify 
his residence—Validity of the order.] S. 
565 of the Criminal Procedure Code (Act 
V. of 1898) must be strictly construed. 
The order contemplated by the section can 
only be made at the time of passing sen¬ 
tence of transportation or imprisonment 
upon a convict. It cannot be made where 
the Court, instead of passing that sentence, 


Withdrawal of Money, attempt at 
dishonest- 

passes a sentence of whipping.—E mpbror 
V. Fulji Ditya, I. L. R , 35 Bom. 137. 

Withdrawal of monby, attempt at 

DISHONEST — Mortgage — Dishonestly or 
fraudulently preventing debt being avail¬ 
able for creditors—Debt — Attempt—Appli¬ 
cation to withdraw money psid into Court 
—Penal Code (Act XLV. of i860), ss. 422 
and $11.] The petitioners mortgaged 
their property and under the terms of the 
agreement certain persons were appointed 
managers of the estate under certain con¬ 
ditions in regard to payment of the moneys 
realized by them. In execution of a decree 
obtained by the managers in a suit brought 
in the names of the petitioners a certain 
putni taluk was sold for Rs. 3,000. The 
debtor settled with the petitioners that, on 
payment of Rs. 1,000, the sale was to be 
set aside. The money was paid into 
Court, and an application was made by the 
petitioners for the withdrawal of this 
money. The Court, however, made no 
order on this application. The petitioners 
were convicted of an attempt to commit 
an offence under s. 432 of the Penal Code. * 
Held that, having regard to the relation 
between the petitioners and their managers 
at whose instance the proceedings were 
taken, it could not properly be said that an 
attempt to commit an offence under s. 422 
of the Penal Code was made. That the 
interference of the petitioners and their 
application to obtain the money paid into 
Court might have been breaches of their 
contract with the mortgagees, but such 
conduct could not necessarily be regarded 
as dishonest or fraudulent so as to render 
them liable to puni>hment. Their attempt 
to get this money was more to put an end 
to the management than to prevent the 
money from being available for payment 
of their debt under the mortgage. Nobin 
Chunder Mudduek (3a W. R. Cr. 64) re¬ 
ferred to.— Hara Kumarv^ Chowdhurani 
V. R. Savi, 1. L, R,, 28 Cal. 314* 

Witness— 

I. Witness—IP i/nwsei, Statements of— 
Police investigation—Power of Magistrate 
to record statements not voluntarily made— 
Duty of police when fear of witnesses being 
gained over—Magistrate, Bench of—Powers 
of member to act independently—Murder- 
Suspicion—Criminal Procedure Code (Act 
V. of 18^), ss. 15, 16, 162, 164, and 307 ^~ 
Penal Code (Act XLV, of t86o), 5. joa .1 
The accused was suspected of having killed 
his wife. The police-officer investi^ting 
the case sent him to the Sub-divisional 
Magistrate, who, considering the case as 
one of suspicion only, released the accused 
on bail. After the post mortem the invest!* 
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Witness {contd.)^ 

gation was renewed, and three days after 
the release of the accused the police-officer 
sent a number of witnesses to an Honorary 
Magistrate, not having jurisdiciion to try 
the case, to have their statements recorded 
under s. 164 of the Criminal Procedure 
Code on the ground that there was every 
chance of their being gained over. Their 
statements, as also that of the accused, 
were recorded by that Magistrate. Held, 
that the police-officer had no authority to 
place the witnesses before the Honorary 
Magistrate, as they did not appear volun¬ 
tarily. also, that the Honorary Magis¬ 

trate being a member of an independent 
Bench exercising third class powe.s could 
not, unless he was specially authorized, act 
independently, that is to say, when not 
sitting on the Bench. Held, further, that 
the object of s. 162 of the Criminal Pro¬ 
cedure Code would be defeated if, while a 
a police-officer cannot himself record any 
statement made to him by a person under 
examination, he can do so by caujing the 
persons to appear before a local Magis¬ 
trate not competent to deal with the case 
and to get their statements recorded by 
him. If the police-officer had reasons to 
believe that the witnesses were likely to be 
gained over by the accused or his party, 
the police-officer should have sent in the 
accused and the witnesses to the .Magis¬ 
trate having jurisdiction without delay.— 
Empsror V. Nuri Shsikh, I. L. R.. 20 
Cal. 483. 

f 2. WtTNSss —Procedure Code 
(Act V, 0/ i8g8), ss. 257, / 77 , no—Security 
for good behaviour — Witness —Magistrate— 
Summons — Refusal to summon — Proce~ 
^re.'] S. 257 of the Criminal Procedure 
Code (Act V. of 1898), is imperative in its 
terms. It leaves to a Magistrate no discre¬ 
tion to refuse to issue process to compel 
the attendance of any witness, unless he 
considys that the application should be 
refused on the ground that it is made for 
the purpose of vexation or delay or for 
defeating the ends of justice ; such ground, 
however, must be recorded by him in 
writing. The discretionary iwerof refus- 
ing to summon any particular witness is 
vested m the Magistrate, but the order of 
refusal must be such as to show in writing 
the ground of refusal as applied to each 
individual. — Emperor v. Purshottam 
Kara, Emperor v. Dharamshi Ghela, 1 
L. R., 26 Bom. 418. 

3 - WITNHSSBS — Process — Magistrate- 
Extraordinary jurisdiction of the High 

— Criminal Procedure 
Code {Act V. of 1898) s. J45—Charter Act 
{24 and 35 Vic. c. 104) s. 75.] It is not 
obligatory on a Magistrate to assist parties 


Witness {contd ) — 

to a proceeding under s, 145 of the Crimi 
nal Procedure Code in producing their 
witnesses, and they cannot claim as a mat¬ 
ter of right that process should be issued 
by the Court to enable them tj bring 
forward their evidence. Hurendro Narain 
Singh V. Bhobani Prea Baruani, I. L R. 
11 Cal. 762, Ram Chandra Das \. Monohar 
Roy 1 . L. R., 21 Cal. 29, Madhab Chandra 
Tanti v. Martin, I. L. R., 30 Cal. 508 note, 
Surjya Kanta Acharjee v. Hem Chunder 
Chomdhry, I. L. R., 30 Cal. 50S, and 
Radhanath Sing v. Mangal Gareri, 2 C. L. 
J. 286 note dissented from. Manmatha 
Nath Mitter v. Baroda Proiai Rov, I. L. 
R., 31 Cal. 685 referred to. I'he powers 
of superintendence under s. 15 of the 
Charter Act should, in cases under s. 145 
of the Criminal Procedure Code, be exer¬ 
cised with caution J and the Court ought 
not to interfere, unless satisfied that the 
party has been prejudiced by the proceed¬ 
ings in the Court below. Sukh Lai Sheikh v. 
Tara ChandTa, gC.'N. N. 1046, followed. 
Where a party had obtained summonses 
upon his witnesses, and on the failure of 
some of them to appear, applied for fresh 
summonses against them, which the Magis¬ 
trate refused, and where it was further 
alleged that he had Refused to allow a 
witness to prove certain^dpeuments : Held, 
that there was nothing to show that the 
absent witnesses could not have been made 
to attend without the assistance of the 
Court, nor whether they were material 
witnesses nor that any questions were put 
to the witness, whi;h were improperly 
disallowed, and that the party was not, 
therefore, shown to have been prejudiced.— 
Tarapada Biswas v. NurulHuq, I. L. R., 
32 Cal. 1093. 

4. ^XTH^ss — Crhninal Procedure Code 
{Act V of 1898), s. 288—Statement of wit¬ 
ness before committing Magistrate treated 
as evidence at trial before Court of Session 
—*■ Evidence duly taken.'’\ Under 3. 288 
of the Code of Criminal Procedure the 
Court is not restricted to admitting the 
evidence of a witness duly taken before the 
committing,Magistrate merely for the pur- 
pose of contradicting that witness when he 
is called as a witness at the Sessions Court. 
The section is intended to enable the Court 
to read the previous evidence as substan¬ 
tive evidence in the case, at the trial where 
for the purposes of justice, the adoption of 
such a course is found riecessary by the 
Judge. — Quhbn-Eiiprbss v. Dorasami 
Ayvar, I. L. R., 24 Mad. 414. 

5 - ^^'^^^^^Ststement of witness taken 

by the police during investigation and 
recorded in the Special Diary—Copies of 
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such statements -ahen to be given to the ac¬ 
cused—Criminal Procedure Code {Act V. 
of l8g^), ss. i6i and 162 — Practice."] 
Where the trying Magistrate, at the in¬ 
stance of the accused, called for the state- 
naents of certain prosecution witnesses I 
recorded by the police during their investi- I 
gation in the special diary and then return- I 
ed them to the police without recording an I 
order that he did not think it expedient I 
in the interests of Justice to furnish the I 
accused with a copy, and also disallowed I 
an application to summon a defence wit- I 
ness. Held, that the Sessions Judge should 
re-hear the appeal and examine this wit- 1 
ness, and send for the statements recorded I 
by the police and, if he found anything in I 
them of advantge to the accused, that he I 
should also summon the witnesses who I 
made them and allow cross-examination 1 
after supplying the accused with a copy of 1 
their statements.— Salt v, Empbror, 1. L I 
R., 36 Cal. 560. 1 

6. Magistrate—Duty of Ma¬ 

gistrate to enforce attendance of roitnesses 
after summonses havi , once ‘ been issued 
against them—Povter of second or third 
class Magistrate to pass sentence and then 
to refer the case to a superior Court to bind 
doTvn the accused — Criminal Procedure 
Code {Act V. of ss. 357 , 340 ^^ Where 
a Magistrate has once issued summonses 
for the attendance of witnesses, he is bound 
to have the processes enforced before dis* 
posing of the case. A Magistrate of the 
secdnd or third class, if of opinion that the 
accused should be bound down under s. 106 
of the Criminal Procedure Code, must refer 
the whole case to a superior Magistrate 
without passing any part of the sentence 
himself.— Rohimuddi Howladar v. Em* 
PKROR, I. L, R., 35 Cal. 1093. 

Workman’s Breach of Contract— 

1. Workman’s Breach of Contract— 
Workman's Breach of Contract Act {XIll, 
of 1850), ss. t, 2—Failure to comply roith 
order of Court—Criminal Procedure Code 
(Act V. of 189S), s. 4 {0)—** Offence:*] The 
offence created by the Workman’s Breach 
of Contract Act (XIII. of 1859) is not the 
neglect or refusal of the workman to per¬ 
form his contract, but the failure on his part 
to comply with an order made by the Ma¬ 
gistrate directing the workman to repay the 
money advanced or perform the contract.— 
Kinq-Empbror c. Takasi Nukayya, 1. L. 
R., 34 Mad. 660. 

2. Workman’s Breach op Contract— 

Workman’s Breach of Contract Act {XIII. of 
1859)—Inquiry under the Act—Summary 
trial not permissible.] An offence under 
the Workmaa's Breach of Contract Act, 


Workman’5 Breach of Contract {ctd.) 

1859, cannot be tried summarily. Emperor 
V. Dhondu Krishna, 33 Bom. 32 , followed. 

— E.mperor V. Balu, I. L. R , 33 Bom. 25. 

Wrongful Confinement— 

1. Wrongful Conpinbmbnt— 

in Jail—Confinement, illegal in cell—Penal 
Code (Act XLV. of t 86 o) ss. 79, 114 
342.] If a prisoner is confined in a parti¬ 
cular part of a prison without legal autho- 
ity, that confinement is a wrongful one, 
notwithstanding that his confinement in 
the prison at large may be legal.— Baistab 
Charan Shaha V. Emperor, I. L. R., 30 
Cal. 95. 

2. Wrongful Confinbment —An officer 
arresting a judgment-debtor, under a 
warrant which directs him to produce the 
judgment-debtor when arrested before the 
Court with all convenient speed, is not 
guilty of wrongful confinement if, having 
effected the arrest when the Court is not 
sitting, he confines him in the house of 
the judgment-creditor. His duly is to pro¬ 
duce the judgment-debtor at the next sitting 
of the Court, and, until he so produces 
him, he is responsible for his safe custody. 

— Emperor v. Samuel, I. L. R., 30 Mad. 
179. 

Wrongful Restraint— 

Wrongful Restraint— of soay, 
interference jvith — Order to remove ob¬ 
struction, legality of—Indian Penal Code 
{Act XLV. of t86o), j. , Criminof/’ro- 
cedure Code (Act V. of tS^J, s. 522.] Held 

I by the Full Bench, (Ameer Ah J. and 
Brett, J., dissenting), that a Magistrate, 
while convicting an accused under ss. 
HI' Penal Code, for wrongfully 

restraining a person by the erection of a 
hut or by any similar act of obstruction, 
has no jurisdiction to order that the hut or 
other means of obstruction should be re¬ 
moved, Debcndra Chandra Chosodhury v. 
Mohini MoJitin Chowdhry (5 C. W. N. 
433), overruled. Held further by the Full 
Bench, that, whereas in this case criminal 
force had been used by the accused to the 
complainant when the latter objected to 
the obstruction, which Interferred with his 
right of way over a path, and this consti¬ 
tuted the offence of wrongful restraint, of 
which offence the accused had been con¬ 
victed, an order for the removal of the 
obstruction could be passed under s. 532 of 
the Criminal Procedure Code.— Mohini 
Mohan Chowdhry v. Harbndra Chandra 
Chowdhry, 1 . L. R., 31 Cal. 691. 

Y. 

Youthful Offender— 

Youthful Offender — Reformatory 

Schools Act {VII/. of 1897), ss. 8, 9, //, /j, 
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I ' Youthful Offender {conid.)^ 

i lO-^Periods of detention allowable under 

the Act—“Finding by Magistrate as to age—“ 
Form of order—Exact period of detention^ 
A District Magistrate before whom the 
case of a youthful olfender came, under 
the provisions of s. 9 of the Reformatory 
Schools Act, 1897, found the accused to be 
thirteen years of age, sentenced him to six 
months' rigorous imprisonment, and direct¬ 
ed that, in lieu of undergoing that sentence, 
he should be detained in a Reformatory 
School for a period of five years, unless he 
should attain the age of eighteen years at 
an earlier date. Held that the order was 
wrong, inasmuch as it failed to fix the exact 
period of detention. Semble, that in some 
cases it may not be necessary to ascertain 
the exact age of the offender. If he be not 
over fifteen, a period of three years may be 
rightly fixed ; if not over eleven, a period of 
seVen years may be fixed without further 


Youthful Offender {contd.)^ 

enquiry. But in cases in which enquiry is 
necessary in order to fix the period, as when 
the offender is over eleven, and the Magis¬ 
trate wishes to make the period as long as 
possible, he must find, as well as he can, the 
exact age of the offender, and is not at 
liberty to leave the decision of the question 
to the Reformatory officials. The effect of 
the notification published by Government 
regulating the periods for which youthful 
offenders may be sent to Reformatory 
Schools in the Madras Presidency, is to fix 
a minimum period of five years for all cases 
in which such a period is legally possible; 
namely, in all cases where the offender is 
not over thirteen at the date of conviction. 
It was not intended to prevent the Magis¬ 
trate from fixing a period short of five years, 
but not short of three years, in the ’case of 
a boy over thirteen.—Q ubkn- Empress v. 
Rama, I. L. R., 24 Mad. 13. 
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